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STATEMENT OF ISSUE ON APPEAL

Whether the trial judge erred by denying Appellant’s motion to reconsider his
probation revocation where the judge revoked the full three years of Appellant’s suspended
sentence for failing to complete his weekend jail time, since Appellant had only twenty-five
days of weekend time left tolserve, Appellant received a scholarship and had started classes
at Florence-Darlington 'Tecmﬁéal College during the weekends, and Appellant had not

missed any weekend time prior to starting classes?



STATEMENT OF THE CASE

On May 7, 2013, Appellant waived presentmeﬂt té the Horry Couﬁty Grand Jury
and pled guilty to use of a vehicle without the owner’s consent before the Honorable Larry
Hyman. R.* KiaT. Wilsoﬂ represented Appellant. W. Keith Powell represented the State.
R.* Sentence Sheet. Judge Hyman sentenced Appellant to_three years’ imprisonment

| suspended to ninety days Weckena time and five years’ probation. R.* Sentence Sheet.

On Septembér 11, 2014, Appellant was served with a citation for violating the terms
of his probation. R.* Probation Citation. On Decembér 4, 2014, a probation violation
heafing was held before the Honorable D. Craig Brown. Tr. 1. Emily Crayton represented
Appellant. Agent ]jeidre Mgck represented the State. Tr. 1.

~ Judge Brown revoked Appellant’s probation for the full term of three years. - On
December 8§, 2014, Appellant’ filed a motion to reconsider the probation revocation. Judge
‘Brown issued an order on December 15, 2014, denying Appellént’s motion to reconsider.

Appellant appealed the judge’s order. This brief follows.



ARGUMENT

The trial judge erred b? denying Appellant’s motion to reconsider his probation

revocation where the judge revoked the full three vears of Appellant’s suspended sentence

for failing to complete his weekend jail time, since Appellant héd only twenty-five days of

weekend time left to serve, Appellant received a scholarship and started classes at Florence-

Darlington Technical College during the }weekends, and Appellant had not missed any

weekend time prior to starting classes.

Probation Violation Hearing

During the probaﬁon violation hearing, Agent Deidre Mack explained to the judge
that Appellant had previously Been brought before the court on a probaﬁon violation on May
5,2014. Tr. 4, lines 12 —15. Appellant had completed his original ninety-day sentence, but
was failing to satisfy his monetary obligations. During the May 5™ revocation hearing,
Judge Brown revoked ninety days of Appellant’s probation. Tr. 4, lines 12 — 15. The ninety
days were to be served on the-weekends beginning May 12, 2014. Tr. 4, lines 12 - 15.
According to Agent Mack, Appellant began serving his weekend time but had not reported
to the jail since July 2014. Tr. 4, lines 18 —21. A

Defense nounsel, Emilthrayton, explained to the judge that Appellant had met with
her and.Agent Mack'in August 2014, Tr. 7, lines 7 — 12. During the August meeting,
Appellant explained to counsel and his agent that he enrolled in school at VFlor'ence—
Darlington Technical College. Tr. 7, lines 12 — 14. Although Appellant was ginen the '
option to serve his weekend time on Mondays and Tuesdays, Appellant’s classes interfered
with those days. Tr. 7, line 12 — Tr. 8, line 9. In addition to taking classes, Appéllant

worked at Olive Garden in Columbia, South Carolina. Tr. 7, lines 13 — 20. Up until



Appellant began classes, conteﬁdéd counsel, he had not missed his we;:kend time. Tr.7, 15
—18. He enrolled in school after receiving a scholmsMp through Olive Garden. Tr. 7, lines -
10 -13.

Counsel also gxplajned to the judge that Appellant’s final exéms will end on
December 9, 2014 and Appellant will not start classes again until January 13, 2015. Tr. 7,
line 21 — Tr. 8, line 4. Thereforel,uAppellant would be able to serve his weekend time during
that period from December 9" until January 13%. Tr. 7, line 21 ~ Tr. 8, line 4. Appellant
only had twenty-five days left to serve out of ninety days that were ordered. Tr. 9, lines 5 —
13.

Appellant spoke on his own behalf. He apologized to the court for his negligence.
He explained to the judge that he had given his school schedule to his former probation
agent and he that he was presented with options to better his future. Tr. 10, line 17 — Tr. 11,
line 7.

The judge told Appellant: .

| “[W]hat the perception of the Court is is you want to

do it at your convenience, that probation just is

inconvenient for you. It’s inconvenient. And

whether that’s the truth or not, that’s the appearance.”
Tr. 14, lines 10 — 14. The judge revoked the full three year term. Tr. 15, lines 19 —22.
. Order Denying Motion to Recoqsider
| On December 8, 2014, defense counsel for Appellant filed a motion to reconsider
the court’s decisioﬁ in Appellaﬁt’s probation case. R.* Motion. Counsel stated that

Appellant requested that the motion be filed and that the court schedule a hearing on the

motion to reconsider.



Judge Brown issueéd an. order denying Appellant’s motion to reconsider on
December 15, 2015. In his order, Judge Brown wrote:

“After reviewing the motion and the case, the court’s
decision remains unchanged.”

R.* Order.
Discussion

The trial judge erred by denying Appellant’s motion to reconsider his probation
revocation where the judge revokéd the full three years of Appellant’s suspended
sentence for failing to complete his' weekend jail time. Appellant had only twenty-five
days of weekend time left to serve. Appellant‘ reqeived a séholarship and started classes
at Florence-Darlington Technical College during the weekends. However, Appellant had
not missed any weekend time prior to étarting classes.

The authdrity té change a sentence lies exclusively with the sentencing judge and
is within his or her discretion. State v. Hicks, 377 S.C. 322, 325, 659 S.E.2d 499, 500

(Ct. App. 2008) (citing State v. Smith, 276 S.C. 494, 280 S.E.2d 200 (1981). An

appellate court will review a trial judge’s ruling for “a prejudicial abuse of discretion.”
Hicks, 377 S.C. at 324, 659 S.E.2d at 500. “An abuse of discretion occurs where the
conclusions of the trial court are either controlled by an error of law or lack evidentiary

support.” State v. Warren, 392 S.C. 235, 708 S.E.2d 234 (Ct. App. 2011).

Here, the trial judge abused his discretion by denying Appellant’s motion to
recqnsider his probafion revocation. Appellant had aiready completed most of his ninety
days of weekend time and only had, twenty-five days left to serve. Although Appellant had
failed to serve his jail time during some weekends, he did so because he was attending

school. Prior to beginning classes at Florence-Darlington Technical College, Appellant did



not miss serving any weekend time. Appellant was not trying to escape his probation
obligations.

There is nothing in the record which supports revoking three years of Appellant’s
probation. ‘Because the trial judge had no facts fo support a full revocation of Appellant’s

probation, he abused his discretion by denying Appellant’s motion to reconsider.



CONCLUSION

For the reasons argued above, Appellant Austen McKever respectfully requests this
Court to grant his motion to reconsider his probation revocation and remand to the lower
court for a new revocation hearing.

Respectfully submitted,

Tiffany L./Butler -
Appelldte Defender

ATT EY FOR APPELLANT

This 5th day of August, 2015.
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