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. ISSUE PRESENTED

Whether the PCR court erred in summarily dismissing Petitioner’s PCR application without
conducting an evidentiary hearing on grounds that it was successive and untimely where Petitioner
in his pleadings made new claims of ineffective assistance of counsel and alleged that he was not

Jucid in his prior PCR proceedings due to a correctional facility’s failure to properly medicate him.




STATEMENT

 On Jannary 7, 2009, the Charleston County Grand Jury indicted Petitioner Dion Orlando
Taylor for criminal demestie violenee, second offense or subsequent offense and armed robbery.
App. 73-76. On June 3, 2009, Petitioner appeared at a plea hearing before The Honorable Roger M.

" Young. Trip Riesen represented Petitioner and Cody Groeber represented the State. App. 1.

The State alleged that on June 24, 2008, Petitioner struck his girlfriend in her face with his

| hand: On September 24, 2008, Petitioner held up a clerk at a convenience store with a utility knife.
App. 1.3,- line 16—App. 14, line 12. Petitioner pled guilty to both charges in‘ exchange for
negotiated sentences of ten years® incarceration for armed robbery and three years concurrent for
domestic Violence. App. 5, lines 7-15; App. 7, lines 4-11.
On December 11, 2012, Petitioner filed an application for post—conv1ct10n relief (PCR)
. claiming ineffective assistance of plea counsel. App. 21——App 31. The State filed a return and
| ‘motion to dlsmrss on March 31, 2014. The State reported that Petrt_loner had previously filed an
' applieation for PCR on"'October 6' 2009, and the prior PCR court issued a written order of dismissal
: on Apnl 5, 2011 aﬂer Petitioner represented himself at an ev1dent1ary hearing on March 1, 2011.
B : App 32—App 42. On July 21, 2014, the PCR court 1ssued a cond1t10na1 order of dismissal ruling
| - Petmoner s application should be summarily dismissed for berng successive and as untimely. The
: erder stated Peﬁﬁoner;s claim would be denied unless Petitioner within twenty days dernonstrated
| why the PCR court should not, App. 43—App. 49. |
Petitioner filed a response. to the conditional order of vdismissal App. 51—App. 69.
.Petiﬁoner alleged that he was not lucid when he chose to represent himself and did subsequently
o :represent himself at his prior PCR hearing. Speeiﬁcally, Petitioner at the time had a history of

_ rnent_al health problems, was prescribed psychotropic drugs, and was not properly medicated around




‘t‘he time Qf the hearing' bécause his correctional facility had been denjing him the prescribed drugs.
" App. Sl—App; 52. Petitioner then set forth his grounds for relief, including ineffective assistance
’b'as‘ed oﬁ plea counsel’s failures to adduce and argué evidenée, App. 59—App. 60, to raise the
Vc.lefense oflinsanity, App. 61, and to advise him of the right to appeal, App. 53. On Méy 15, 2015,
- the PCR court issuéd a final order dismissing Petitioner’s claim éoncluding it was untimely and
successive. App. 70—App. 72.

ARGUMENT

The lower court erred in summarily dismissing Petitioner’s PCR application because he
alleged a facially sufficient reason for failing to previously raise his arguments.

The lower court erred in summarily dismissing Petitioner’s PCR applicatioﬁ because he
R falleged a facially sufficient reason for failing to previously raise his arguments. The Sixth
: Ame’ndmént to the United States Constitution guarantees a defendant the righ‘t' to effective
: ‘assistance of cqunsel.- U.S. Const. amend. VI; Strickland v. Washington, 466 U.S. 668 (1984). A
- persoﬁ ‘conAvicted of a crime may make a PCR claim within the later of o.ne year éﬁer either the entry
| ()f judgment orf conviction or the final remittitur or decision in an appeal. S.C. Code Ann. § 17-27-
.V45(.A). Generaliy, once a court receives an application, the court must hold a hearing to receive
evideﬁce and arguments. S.C. Code Ann. § 17-27-80. A successive PCR application is favored
» Whén a reason exiét'_s td permit a person under sentence to litigate again. Land v. State, 274 S.C.
| 243,'246, 262 S'.E.2d_ 735, 736 (1980). Thus, a person may file é successive application by setting
foﬁh a sufficient reason that th¢ ground was not asserted or was inadequately raised. S.C. Code

~ Amn. § 17-27-90. -
| The court may only dismiss an application without a hearing when “on the basis of the

application, the answer or motidn, and the record, that the applicant is not entitled to post-conviction




- felief and no purpose would be served by any further proceedings.” S.C. COde Ann. § 17-27-70(b).
‘Thus, “[sjummary dismissal of a PCR application without a hearing is appropriate only when (1) it
| | ‘is apparent on the face of fhe application that there is no need for a hearing to develof) any facts and
]  (2) the applicant is _nof entitled to relief” Al-Shabazz v. State, 338 S.C. 354, 364, 527 S.E.2d 742,
747 (1999).
In thlS case,. Petitioner set forth in his response to the conditional order of dismissal a
- facially sufficient reason for failing to raise his PCR arguments in the previous claim, and the PCR
court therefore needed to conduct a hearing to develop the unaerlying facts. In his first PCR claim,
| Petitioner represented himself at the evidentiary hearing on March 1, 2011. Peti;cioner alleged that
he was not lucid at the time because he was not properly medicated for his mental health issues.
Petitioner then set forth his groﬁnds for relief, including ineffective assistance based on plea
- counsel’s failures to adduce and argue evidence, to raise the defense of insanity, and to advise him
of the right to appeal. .»Accordingly, the PCR court erred in dismissing Petitioner’s claim without

' hoIding an evidcntiafy hearing.

'~ CONCLUSION
For the foregoing reasons, this Court should grant Petitioner Dion Orlando Taylor’s petition
" for writ of certiorari to allow full briefing on the issue.

Respectfully submittéd,

e
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Benj amin,John Tripp
Appellate Defender
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This 24th day of November, 2015.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Dion O. Taylor sfates:

1. He is an Appellate Defender for the South Carolina Office of Appellate Defense and was

appointed to represent petitioner.

2. He has reviewed the records and transcript of petitioner's post-conviction relief hearing

which was held on N/A. In his opinion seeking certiorari from the order of dismissal is without merit.

3. He has, pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), briefed the one

_ arguable legal issue which arose during the post-conviction relief process.
Therefore, counsel requests that the Court relieve him as counsel for Dion O. Taylor.

Respectfully submitted,

A (YL(Q/

Benj’amm Jo Trlpp ' ’\
Appellate Defender '
ATTORNEY FOR PETITIONER

This 24th day of NoVember, 2015
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CERTIFICATE OF SERVICE

I certify that a true copy of the Johnson petition for writ of certiorari and a copy of the appendix in

" this case have been served on J. Rutledge Johnson, Esquire and Dion O. Taylor, #335089, at Kershaw

Correctional Institution this 24th day of November, 2015.
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Benjamin J oHp Trlpp
Appellate Defender
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SWORN TO BEFORE ME this 24th day

V - of November, 2015.
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| Notary Pubhc for South Carolina

e —'My Comm1ssmn Explres May 12, 2025.




