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STATEMENT OF ISSUE ON APPEAL

Whether or not the circuit court erred in reversing the magistrate court’s order reinstating the
ticket for criminal domestic violence against the Respondent based on Rule 4(a) of the SCRCrimP not
being:complied‘with. Whetfier ornot the circuit court should havealso'reversed'thie magistrate court’s
order reimstating the ticket-based on:Ruile 23SCRCrimP” Further whether or not the maglstrate court’s
order. relnstatmg the tloket was immediately appealabl e

STATEMENT OF THE CASE

Respondent Kenny Ray Harris, herein after Respondent, was arrested and charged with criminal
domestic violence under uniform traffic ticket number 32468 FS on July 11, 2014 by the Pickens County
 Sheriff's Office’Depuity Roper: The case was set'for a trial déte:as réflected-on'the ticketissued by
. Deputy ‘Roper for July 23, 2014. The alleged victim and Respondent appeared at this.trial-date-on July
23,2014 but Deputy Roper:did not and the.magistrate:court dismissed the:charge against Respondent

for failure of the State to prosecute. Thereafter, the alleged victim filed an appeal herself on July 24,
2014 with the circuit court which was never served on the Respondent nor Respondent’s counsel. The
solicitor filed a motion for reconsideration of the magistrate court’s dismissal on August 4, 2014, which
was never served on the Respondent nor Respondent’s attorney. On August 7, 2014 Respondent
through-his attorney received:a:Summary.Court:Summons.to appear.for. a:“Motion:for-Reconsideration”
on(August 18; 2015:in. the maglstrate court. Onthat date a motion.was heard with.the State-and .
Respondent present with:his attorney, the, State verbally stated the grounds for. its motion. and’
Respondent still had not received any documents relating to the fllmg of the motion. The maglstrate
court granted the State’s motion and reinstated the charge against the Respondent ‘though issued no
written order. No court reporter was present either for this motion hearing.

-Om August 28, 2014 Respondent filed amotice of appeal:to circuit court.of the:magistrate court’s

. réinstatement-of the charge against the Respandent.-On September 26,2014 the circuit:.courtheard )
and-dismissed the allegéd victim’sappeal that she filed herself.on-July 24,°2014, which had still never
been served on the Respondent nor his attorney. On February 2, 2015 the circuit court before Judge.
Macaulay heard Respondent’s appeal from the magistrate court’s reinstatement, and reversed the
magistrate court’s oral order of August 18, 2014, and reinstated the dismissal of the charge against
Respondent-and-issued aformal-written:order which:was served-onAppelant.onAprit-1, 2025.
Appellant moved for.a: .motion; for reconsideration.which was denied on-April 23, 2015, and.thereafter
Appellant appealed te xthls Court on May‘ 18; 2015 '

In addition to this appeal the Appellant also on February 4, 2015 filed a notice of motion and
motion to re-instate the Appeal and Notice of Appeal filed by the alleged vnctlm, which the Appellant
was now joining. This motion was heard on April 1, 2015 in the circuit court and granted. Thus the
Appellant now has an appeal of the original dismissal of the charge by the magistrate court, pending in

-ciretiit cotrt that has yet'to be heard.“In.addition the Appéllantihas this appeal pending before this
-Gourt-of the circuit.court’s reversal of the magistrate.court’s.reinstatement:of the-charge.



ARGUMENT

The Appellant’s Motion for Reinstatement to the magistrate court was properly reversed by the
circuit court in this case and should be affirmed by this Court. Rule 4 SCRCrimP states “(a) Form of
Motions.  An-application.to.the.court-for an:order shall*be by motion-which, unléss. made 'd‘u‘rlng a
hearlng or trial incopenccourt with<a-court: reporter; presenft shall:be made irvwriting, shall. state wnth
partlcularlty the:grounds therefor, and. shall sef forth.the relief or order sought. The requirement of-
writing is fulfilled if the motion is stated in a written notice of the. hearing of the motion.” In this case
Respondent never received a written motion at any point in time for the motion for reconsideration
being hearing in magistrate court. Apparently Appellant filed a Motion for Reconsideration and failed to
serve it on Respondent and/or his attorney. Nonetheless, what was filed did not state with particularity
.. the grounds.for'the:motion, Which was acknowledged:by Appellantinithe hearing before the circuit
.court. Inaddition, there was:not a:court reporter.present at.the.motion for reconsideration’in.the
. -magistrate-court, though it was recorded by audio tape. Thisis not in.compliance with Rule 4(a)
SCRCrimP, as though the Appellant stated the grounds for the motion with particularity at the motion
hearing in magistrate court, a court reporter was not present. Therefore it had to of been in writing,
which was not done in this case. Thus the motion was not proper before the magistrate court and the
circuit court-properly, reversed- the granting-of this.motion:  The effect.of this was tecreinstate the
dismissal.of the charge agamst the Respondent

Ih addition,- Appellant failed to: cemp!y with:Rule: 29 SERCrimP by not'serving:the Respendent .
with its Motion for Reconsideration within ten (10) days of the magistrate court’s ruling to dismiss the
charge onJuly 23, 2014. Appellant apparently filed this motion on August 4, 2014, which is over ten (10)
days from the date of the magistrate court’s ruling of dismissal. In addition the motion was never even
served.on the Respondent, The:onlynotice the Respondentireceived wasthe “Summary-Court
Summons”, which.he:got.on Auguét’?, 2014, well-over ten{10).days from the.magistratescourt’s-arder

- :dismissing the.case on July.23, 2014. The circuitcourt did not reverse the magistrate-court’s

reinstatement on'this grounds, but it was raised by'Respondent in’his appeal in circuit court andis
properly before this Court in this appeal as a result. Appellant’s motion should have been reversed on
an additional ground-that it was not timely filed by Appellant and not timely served by Appellant on
Respondent.

Lastly, Appellant’s pasitianis that.that magistrate court’s erder.reinstating-the charge was not..
immaediately appealable because ne:sentence:was lmposed by the court'on Respondent However,
Appellant does not address the facts stated" above that Appellant did hot’ comply with'the procedural
requirements of the court in filing and serving its motion, and that of having a court reporter present at
its motion. These are substantial rights Respondent is entitled to. Respondent is not simply trying to
avoid a trial on the merits in this case, he is being denied a substantial right entitled to him to be served

-properly with-motions that are to be.heard by-the court. in this case he was denied .fth'is'sijstamtialc:l’zight
-and-could-not be adequately prepared to argue the motion forreconsideration‘before the magistrate as

the Appellant’d id:not serve-him with.thesmotion to.begin.with, butin addition‘Respondent-hadno
knowledge of the grounds Appellant would be arguing at the motion. Appellant cannot not comply with
these procedural rules.and improperly gain an upper hand in a motion before the magistrate court and
then when it wins turn around and argue that decision is not immediate appealable. This potentially
imposing Respondent to a jail sentence, in this case of 30 days, which he could appeal, but potentially
have to.serve. If he womthe appeal his conviction:could be overturned btithe cannot undo tha 38-days
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he did in jail. A fine is of course possible as a sentence but if he is unable to pay the fine, the jail
sentence would be imposed. It is simply the substantial right of the Respondent to be properly notified
and served with motions that impact his case such as this, whether the case is dismissed or reinstated.
This is a substantial right Respondent is entitled to that was denied to him. Thus, given the Respondent
hias this substantial right he is entitled te aniimmediate appeal.of what.Appelfant has characterized as an:.
interlocutory order. ' '

This Court should affirmed the circuit court’s decision which reversed the magistrate court’s
reinstatement of the charge against Respondent, thus reinstating the dismissal of his.charge.



CONCLUSION

For all the forgoing reasons, this Court should affirm the circuit court’s ruling.

November 16, 2015

Respectfully Submitts

Steven'L. Alexander
Attorney for Respondent
PO, Box:618
. - Pickens, SC 29671
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