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STATE-OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )  NINTH JUDICIAL CIRCUIT
)
) o 2 A
Wayne Hollingshead, # 300696, ) 2012-CP-10-7840 Oc;’, *23,
- S,
Applicant, % 4 (6\/:" e
~ ) ORDER OF DISMISSAL 7%,z
. AN 7
v. ) PR A .
) <
State of South Carolina, ) ’f"/\‘f;.'é,
; )
Respondent. %

This matter comes before the Coust by way of an Application for Post-Conviction Relieffiled

. November 30, 2012. Respondent made its Return on June 28, 2013. An evidentiary hearing into the

matter was convened on July 20, 2015 at the Charleston County Courthouse. Bill Hanahan, Esquire
represented Applicant. J. Rutledge Johnson, Esquire, of the South Carolina Attorney General’s
Offics, represented Respondent.

At the hearing, Applicant testified on his own behalf. Leon Stavrinakis, Esquire also
testified. This Court had before it a copy of the records of the Charleston County Clerk of Coutt,
records from the South Carolina Department of Corrections, the application, the State’s Returmn and
the guilty plea transcript.

The Applicant is presently confined in the South Carolina Department of Corrections
pm'suanttoordersofcommthofﬁxeChaﬂestonCountyClerkofCouﬂ. The Applicant was
indicted at the March 2009 term of the Charleston County Grand Jury for trafficking cocaine- 400

grams or more (09-GS-10-1712). Applicant was represented by Leon Stavrinakis, Esquire.
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OnNovember 2, 2011, the Applicant pled guilty as indicted. Applicant was sentenced by the
Honorable Deadra L. Jefferson to confinement for a period of twenty (20) years.

A timely Notice of Appeal was filed with the South Carolina Court of Appeals on November
4,2011. On appeal, the Applicant was represented by Robert Dudek, Esquire, of the South Caroline
Office of Appellate Defense. Upon infomation and belief, the South Carolina Cowrt of Appeals
affirmed Applicant’s sentence on January 17, 2012, and issued Remittitur on February 3, 2012.

In his original Application for post-conviction relief filed on January 3, 2014, the Applicant
alleges that he is being held in custody unlawfully for the following reasons: '

1. Ineffective assistance of counsel.

a ComselfaﬂedtnabidebyﬂmﬂonombleludgeRogerYomg’sOrdzrfor.
applicant to undergo a Competency Hearing.

b. Counsel failed to follow the proper procedures on appealing the Judge’s
dgcisioninwhiqhagplimntreceived20yeamfortgﬁpckingcocaine
instructed by the applicant.

c. Courisel failed to cotest a break in the chain of custady.

At the hearing, the Applicant proceeded on his claims of ineffective: assistance of plea
counsel.

SUMMARY OF TESTIMONY

.Attheevidenﬁmyheaﬁng,Apthﬁﬁedmmhewmmdamwuialandmdmm
was 1o gnﬁameeforalmsmmw,AppﬁmmmﬁﬁedhemawﬂhCoumeBﬁmegwiﬂ:emh
meeting being less than an hour. Applicant testified is not on bond during this case. He stated he
mﬁewed&eeﬁdmeandmeivedawpyofﬁmRﬂeSmmiﬂ&wmwmdudedasemhmm
the affidavit, and the chain of custody documents. Applicant stated he obtained these material 45

Za
days prior o the plea. Applicat testified he was rearrested awl 2011 for trafficking. Applicant
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allegeshzdidnotdiscussanys&ategywiﬂlCounselandwantedt_obeadvisedofallavaﬂable
mmﬁmdﬁmmmwmmmmmmmmwmmeﬁmofm
Applicant alleged Counsel was not prepared for trial and did not know the law. Applicant further
statedtherewereismmwiththeweightamoum,thechainofmstody,andthatﬂxerewasnom"

As for pretrial issues, Applicant stated all the officers claimed they found the drugs.
Applicantalsosmdtheywerepleaoﬁ'usoflSandlSyems,whichherejected.Appﬁcanfmﬁﬁed
thatCounselwasxequi!edtohavehimmemallyevaluamdbmehehndoﬁandonmenmlissua,
AppﬁcammdﬁéjudggmmmdmseimcdlmdschedMemismenmlwaluaﬁmAppﬁmt
claimed he was not mentally capable of accepting the offer. Applicant also stated the offer was
pmmdagainbutheeoﬂdnotaweptitbmsethesameissthpplieantstatedhedidnotknow
whyamentalevaluaﬁnnwasnotmmpleted.Applimtclaimedhetookﬂw20yeupleaoﬁ'er
because Counsel advised him that he could have a life after prison instead of facing life without

parole. Applicant also stated that prior to the plea, there was a suppression hearing for the evidence

~ and for the statement he gave to law enforcement. Both of these suppression hearings were denied.

ApplicantﬂxentestiﬁedhewdeonnseltoaskforaFranksheaﬁng, and that his mental
smmmthougmwmajudge’smnﬁmAppﬁmdwolaimedmmdeLEdegteponw
notcontainedinhisRnleSmateﬁals.Appﬁcantalsomdhethoughtitwasbqtterwpleadthmﬁsk

atxial,Applicm;admiﬁedthathedidndteﬂﬂmpleahldgeabmhismenmlhedthissm and that

1 Frenks v, Delware, 438 U.S. 154 (1978)
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he was not fully aware of what would happen. Applieantclaimedﬂmthishandwasfomd,inthathe
either had to plea or face life without parole.

On cross-examination, Applicant edmitted that he-understood he could either accept the 20
year, pegotiated sentence or proceed to trial. Applicant admitted that he did not answer the plea
judge’s questions truthfully and also admitted to lying under oath at the plea. Applicant further
admitted that this is not his first time being involved with the criminal justice system. Applicant
admitted that he pled guilty bocause e is guilty. Applicant also stated that he did not, at any time,
smpﬂxepleajudgemexplainhismenmlissuworthathedidmtmdwhmwas going on
during the plea. Applicant lastly gtated he was willing to risk the life without parole sentence on
retrial if successful on PCR.

" Counsel testified that he has boen practiving law since 1992 and that crimin cases are the
mejority of his practics, Counsel stated he is handled drg cases before, including trafficking cases.
Counsel.smdhehasrepmenbdApplioantbeforeandﬂmthemetwithApglieantonthiscaseover
10 times. Counsel stated that he filed for discovery and Rule 5, and discussed and reviewed all of the
materials with Applicant. Counsel stated that Applicant was arrested a few more times subsequent to
these charges and fhat he discussed all the evidence with Applicant. Counsel then stated that
Applicant agreed to cooperate with law enforcement. Additionslly, Counsel testified that they
discassed the different options and defenses in the case, inoluding challenging the scarch warrant.
Counsel stated the solicitor wanted to know if Applicant would accept a pleaornot; and that the plea
offier was 20 years. Counsel stated he wanted to try the oldest case first and try to get the drugs

mmpmedComsdmdmtheﬁmtmse,mejmywupimdmdbommempmmhmﬁngfw

Page 40f 10

L

- s ree e armeleainde RIS | i N i o pee e e va e ed Mt e s R 5 L S e e S L BRI FR
e . Ll-:-:'.-.-.'.'_\'.s'.\tsh-.'.w.-.\'.“'.\'-\) RN 8 L EARTERRILRN ored SRRt e r R | BSSS AR R E LR C N SSRERAEN 3O )

T e e e e oo s i o o +

e e LN s I L e VT 28 S

arpem

Riagna PRLANSY



Sl | BRI - [ R OCR S RN SRS e R L SRR RO R iR AR NNE ST <X

thsdmgsand.Applieant?sstatzmentswmdenied. There was a confidential informant case and a

ComseltuﬁﬁedhemcphmedtherdEgswAppﬁeammdhquhedahomwhetherormt
Applicant wanted to plead. Applicant asked counsel to speak with the solicitor and Counsel spoke
with the solicitor and talked about pleas; however, the best 0 was for 20 years. Counsel stated
that applicant understood the plea offerand-mepy\";ﬁs offer. Counsel further stated that he explained
that the plea judge’s rulings could not be challenged becanse Applicant decided plea. Counsel stated
he was able to get 3 sets of charges reduced down to one plea. Counsel stated they were 3 separate
trafficking charges, and that he explained the enhancernents for prior drug charges and drog weight.
Counsel explained to Applicant that the State conld use the prjef convictions to exhance Applicant’s
sentence to life without parole. Counsel tried to gwestsenmngepombleforApplie,ant. Counsel
stated it was Applicant’s decision to-plead guilty and that there were no threats or promises made to
atice Applicant to plead. Counsel stated Applicant understood the plea negotiations.

Counsel explained that Applicant’s mother was the first person to mention that Applicant
i a mental evalustion. Comnsel then testified he had mo conoems sbout Applicent’s
mmm,wmmwmmmmmwmmmamm
stated Applicant didnotwanttobememallYevaluatedandthatﬂﬁsissuedidnotcomenpin
mmsegumtmgs;@mdwsﬁﬁedﬂmhcmshadcﬁmbMedhummmmdhnmthe
process by which defendants are evaluated.

Onms&exnminaﬁm&msdadnﬁtwdhemnotmexpeﬁhmmlewhuﬁmmm ‘

Judge Young instructed him to call the Medical University of South Carolina to arrange a mental
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evaluation. Counsel once again explained that Applicant stated he did. not want to be mentally *
evaluated.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
nﬂsComthashadmeoppommitymmviewﬂ:emwrdinitsemiretyandhashmdthé
. testimony at the post conviction relief hearing. This Court has further had the opportumity to observe

e witaesses preseated ot the heacing, closely pass upon their credibility and weigh theis testizony

B e s e e A

accordingly. Set forth below are the relevant findings of facts and conclusions of law as required
pursuant to 5.C. Code Ann. §17-27-80 (2003).
Ineffective Assistance of Counsel

Applicant allege he roccived ineffsotive assistance of counsel. In a PCR action, “[tjhe
bmdenofproofisonﬂmapp]icanttnpmvehisallegaﬁonsbyaprepondamnceof'ﬂxegvidenqe.”
Frasier v. State, 351 S:C. 385, 389, 570 SE.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).
Where ineffective assistance of counsel is alléged as a ground for relief, the Applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
104 ,Ct. 2052, 2064 (1984); Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985).

'I‘hepmpetmeasmeofpe;funnmceiswheﬁlerthe attomey provided representation within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate

assbmmemdmsdedlsi@iﬁcmdwiaiommmeamdseofmamMemofmsimﬂjudgmmt ;j
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Butler, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300
8.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under this prong,
attomey performance is measured by its “reasonsbleness under professional norms.” Cherry, 300
S.C. at 117, 385 S.E2d at 625, citing Strickland. Second, counsel's deficient performance must have
prejudiced the Applicant such that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300S.C. at
117-18, 386'S.E.2d a1 625. With respect to guilty plea counsel, the Applicant must show that there is'
a reasonsble probability that, but for counsel's alleged errors, he would not have pled. guilty and
would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 (1985).

This Court finds the Applicant’s testimony regarding Counsel’s inefféctiveness is not
credible while also finding Counsel’s testimony is credible.

This Court also finds Counsel provided effective assistance of counsel in this case. Counsel
advised Applicant of all of the charges and the sentences the charges carried. Counsel negotiated
with the Stafe in Applicant’s best interest. Applicant also testified he pled guilty because hedid not
want to risk a trial and face life without parole. Applica:rtadmimdnnbodyﬂneatenedhhntopleéd
gu_ilty,mdmmewmnopmmimoﬂlmmmmemgoﬁaﬁommmﬁwhhnmpleadgdlw.
Appﬁmtdsoadmiﬁethepledguﬂwawehewuguﬂtymmhme.misComm
Applicant made the decision to pleadguiltyonhisownaccordwiththe help of learned counsel.
Additionally, this CoudhdsAppﬁemtmadeﬂﬁsdecisicnﬁeelyandvohmmﬂywiﬂzmnanyﬁnem
or promises from anyone-else. Furthermore, this Court finds that it was ultimately the Applicant’s

decision to plead guilty.
Page 7 of 10
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Additionally, this Court finds Applicant can prove no prejudice for Counsel’s alleged failure
to bave applicant mentally evaluated. See Underwood v, State, 309 5.C. 560, 425 S.E.24 20 (1952);
Bassetto v, Thompson, 915 F.2d 932 (4th Cir. 1990), cert. denied, 499 U.S. 982 (1991) (Prejudice
from trial counsel's failure to interview or call witnesses cammot be shownwhmﬁie_witnésswdonot
testify at post-conviction relief); see also Bannister v. State, 333 5.C. 298, 509 $.8.2d 807 (1998)
(An Applicant must produce the testimony of a favorable witness or otherwise offer the testimony in
accordance with the rules of evidence at the PCR hearing in order to establish prejudice from the
witness' failure to testify at trial), While Applicant claims Counsel failed to have him mentally
evaluated, Applicant fiiled to produce any evidence that he was not competent to stand trial or assist
in his own defense at the PCR hearing, and therefore, can prove no resulting prejudice. Thus, this
allegation ig denied.

' Acwrdingly,ﬂﬂsComtﬁndsﬂxeAppﬁcmthasfaﬂedtopmveﬂleﬁrstpmngofﬁm
M:m-.mmwmmmmlyeﬁwﬁwmmamm
professional norms. The Applicant failed to present specific and compelling evidence that Counsel
committed either exrors ar omissions in his representation of the Applicant.

This Court also finils the Applicant has failed to prove the second prong of Strickland - that
he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not met his
bmdenofp:ovingwmelfailedmrendermsonablyeffecﬁveassistam Therefore, these
allegations are.denied. |

CONCLUSION

Basedonaﬂthefﬁmgoing,misConﬁﬁndsmdcondudesthattheAppﬁcamhas-nm

esﬁbhshdanyconshﬁmm“olahomordepnvanonsthatwculquumﬂnswmtto grant his
Page 8 of 9



application. Therefore, this application for post canviction relief must be denied and dismissed with
prejudice, This Court also finds as to ll other allegations that Applicant failed to present evidence
of such claims and thus, this Court deems them abandoned. |

' This Court notifies the Applicant thet he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 §.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule-71.1{g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel
st serve and file a Notice of Appeal on the Applicant’s behalf. Your attention isdifected to South

Carolina Appellate Court Rule 243 fot appropriate procedures for appeal.

IT 1S THEREFORE ORDERED:

1. ThatiheApplicaﬁonforPost-ConvicﬁonReliefmustbedeniedand
distnissed with prejudice; and

2. 'I‘he-ApplieantmustbenemmdedtdthecustodyoftheRﬂpondm

AND IT IS SO ORDERED!

Presiding Circuit Court Judge

Ninth Judicial Circuit
ﬂo%/‘ 22 2015
C g s Sonth Carolinn
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WILLIAM O. HANAHAN, III
Attorney at Law
520 Folly Road

Suite P, #340
Charleston, SC 29412

(843) 345-4543
bill. hanahan@gmail.com

November 20, 2015
ECE[y
VIA US MAIL R EE VED

J. Rutledge Johnson, _ Nov 9 4
Assistant Deputy Attorney General _ 015
Rembert C. Dennis Building S.C »

PO Box 11549 UPreme Coyypy
Columbia, SC 29211-1549

Re: Wayne Hollinshead, #300696 v. St. of SC
2012-CP-10-7840

Dear Mr. Johnson:

Enclosed for service upon you is the filed Notice of Appeal in the referenced PCR Matter, in
which I was appointed PCR Counsel. Please let me know should you have any questions or need
anything further from me.

Thank you very much for your assistance in this matter.

Very trul/); ours, p _
/{"/ - / e T

W. O. Hanahan, 111
WOH I1I/

The Hon. Leonidas E. Stavrinakis

cc w/ encl: Wayne Hollinshead
Daniel E. Shearouse Clerk, SC Supreme Court /
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