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IT.

IIT.

IV.

$TATEMENT OF ISSUES ON APPEAL

. WHERE THE ISSUES BEFORE THE HEARING COMMISSIONER WERE

WHETHER THE CLAIMANT HAD SUSTAINED COMPENSABLE INJURY
BY ACCIDENT AND WHETHER HE WAS ENTITLED TO
REINSTATEMENT OF WEEKLY COMPENSATION BENEFITS AND TO
MEDICAL BENEFITS FOR ALL CAUSALLY RELATED INJURIES AND
CONDITIONS STEMMING FROM THE ACCIDENT, AND WHERE THE
COMMISSION FOUND COMPENSABLE INJURY BY ACCIDENT, FOUND
THAT THE CLAIMANT WAS NOT AT MAXIMUM MEDICAL
IMPROVEMENT AND REINSTATED ALLs BENEFITS, THE FULL
COMMISSION PANEL ERRED AS A MATTER OF LAW BY DENYING
THE CLAIMANT THE RIGHT TO EVER REQUEST BENEFITS

FOR THE HEAD AND BRAIN.

"WHETHER THE CLAIMANT WAS FOUND NOT TO BE AT MMI

AND IS REQUIRED TO LIST ALL POSSIBLY AFFECTED

BODY PARTS ON HIS REQUEST FOR BENEFITS AND WHERE THE
DEFENDANTS GAVE NO NOTICE OF THIS DEFENSE, THE FULL
COMMISSION PANEL ERRED AS A MATTER OF LAW BY
PERMANENTLY DENYING THE CLAIMANT MEDICAL AND/OR
COMPENSATION BENEFITS FOR INJURY TO THE BRAIN AND/OR
HEAD.

WHETHER THE FULL COMMISSION PANEL ERRED AS A MATTER
OF LAW BY CONSIDERING THE ISSUE AND BY DENYING THE
CLAIMANT ON A PERMANENT BASIS ANY BENEFITS, MEDICAL OR

- COMPENSATION, RELATED TO INJURY -TO THE HEAD AND/OR

BRAIN WHERE THE CLAIMANT HAD REMOVED SUCH FROM
CONSIDERATION AT THE TIME OF THE HEARING.

WHETHER THE FULL COMMISSION PANEL ERRED IN VIOLATION
OF ITS STATUTORY REVIEW/DECISION OBLIGATION BY
ALLOWING DEFENSE COUNSEL TO DRAFTS ITS OWN FINDINGS
OF FACT AND CONCLUSIONS OF LAW ADDRESSING THE ISSUES
RAISED FOR REVIEW AS REQUIRED BY LAW AND BY ISSUING
AN ORDER THAT WENT BEYOND ITS DIRECTION AND BY
ISSUING AN ORDER WRITTEN BY DEFENSE COUNSEL

THAT DELETED AND/OR SUBSTANTIALLY MODIFIED UNRELATED
BUT SUBSTANTIAL FINDINGS OF FACT AND CONCLUSIONS OF
LAW MADE BY THE HEARING COMMISSIONER.



 STATEMENT OF THE CASE

After the Appeilant’s électrical shock aqcident which
occurred on May 22, 2013, it was immediately reported and
the case was accepted by the insurance carrier; and
compensation benefits were started and paid and medical
care was authorized and provided. On September 12; 2013,
the Appellant (injured worker/Claimant before the
Commission) received a SCWCC Form 15(II) in the mail
notifyihg him that the case was being denied based on an
alleged, “good faith investigation” which form further
stated the basis was that the Appellant had faiied to prove
a compengable injufy. The Appellant immediately filed a
limited Form 15(III) Héaring Réquest to reinstate benefits
for improper stop payment. Due to the basis of the denial
being it was, “based on a good faith investigation” and
thus the Respondehts (Defendants below) wefe denying the
claim because the Appellant had not sustained compensable
injury under the Act, ‘a separate Form 50 Hearing Requést
was filed reéuesting a determination that the Appellant had
sustained injury by accident and the reinstatemeﬁt of
medical care and temporary total disability benefits from
the date that those benefits had been stopped pursuant to
the Form 15 II. (R., pp. 46-50). A responsive Form 51 wés

filed denying that the Appellant had sustained compensable



injury and haviﬁé faiied to establish compensable injury,
denied entitlement.to medical care and denied that the
Appellant was entitled to temporary total disability
benefits. (R., pp. 51;53). A hearing on the Form 50 and
Form 51 was set on January 13, 2014 (R., p. 54). The
Appellant’s Pre-Hearing Brief and APA Submissions were
filed on December 23, 2013 and the Respondents’ Pre-Hearing
Brief and APA Submissions were filed on January 2, 2014.
(R., pp - 55—150; pp; 151-177). A hearing was held on
January 13" before Commission Susan~S. Barden. (R., pp.
294-321) . Subsequently the Commissioner issued her notes

!

awarding the case and on February 11”1issued a

-

§
‘clarification note on her Findings in reference to the

brain. (R., p. 526).

On February 27, 2014 the Commissioner issued her Order
finding, that although the Respondente initially in their
Form 51 had denied-that the Appellant had sustained
compensable injury, it was their position at the hearing_
that they admitted the Appellant had sustained compensable
injury and’they'agreed that it included injury_to the neck
and left shoulder but denied that it resulted in the.need
for medical care.to the Appellant’s heart.end certain other
body parte‘as listed in the Form 50 as being affected by

the injury. The Commissioner found that the Appellant had

'



sustained injﬁé?hand had estéblisﬁéa a need for ﬁedical
care specifically as to the‘heart and related problems as
being related to the injurys She also found'that the
Appeilaﬁt was not at maximum'medical improvement and placed
the Appellant under his previously authorized treating
physiciansg, Dr. Jeffrey Travis, M.D. and Dr.‘Lanneau ﬁide,
M.D. for treatment of the Appellanﬁ’s heart and all
causally related problems. She awarded reinstatement of
temporary total disability benefits aﬁd ¢ngoing mediéal
treatment until the Appellant reached maximﬁm medicél .
improvement. (R., pp. 1-22). 1In reference to ﬁhe head and
brain, thé Comm%ssioner found that the Appéllanthas
- specifically requesting only a finding of compensability
and treatment for the heart at the tiﬁe of the hearing and
-presented no medical evidence in reference to the head or
brain and found that there was no evidence of any need for
treatment for injury to the head or brain at the ﬁimé of
the hearing. (R., p; 16; Findings #14, #15).

The Respondents filed>a Form 30 Reguest for Reviewvahd
among other issues alleged that ﬁhe Hearing Commiggsioner

erred by failing to deny compensability of either a head

and/or brain injury. (R., pp. 178-182). A Briefing Schedule
was set and the Respondents filed their'Appellants’ Brief to

the Full Commission on April 23, 2014 and the Appellant’



on May 2, 2014. (R:, pp. 224-253). A heariné was held on
the appeal on May 19, 2014 (R., pp. 502-525) and the
Commission issued a request for a proposed Order to
Respondents’ Counsel on June 6, 2014. (R., pp. 527—528). A
proposed Order was submitted and the Order of the Full |
Commission Panel was>filed on July 25, 2014 wherein the
Commissioh affirmed the findings and Decision of the Hearing
Commissioner finding compensable injury, finding that the
Appellaht was not at maximum medical improvement and

- awarding medical care and temporary total disability
benefits until further Order of the Commission, but reversed
the Single Commissioner’s Findings of Fact and Conclusions
of Law related to an alleged head and/or brain injury and
denied ahy entitlemént to any benefits, medical or
othérwise, for the head and/or brain. From the Decision of
the Full Commission reversingAthe Single Commissioner’s
Decisién in reference to specific areas of the body or body
parts, th¢ head and/or brain, this appeal follows.

STATEMENT OF FACTS

As is set out in the Form 50 filed October 21, 2013,
the Form 50 was filed due to the fact that the Respondents
after having accepted the claim and having provided

temporary total disability benefits and medical care had



filed a Form 15(II) stopping benefits based on an alleged
good faith iﬁveétigation and stating as the basis that the
Appellant had failed to establish compensable injury py
accident;.As is set out in the Form 50 in the attachment to
Form 50, #11, “Further grounds or unusual aspects of
claim:” the Form 50 was being filed due to this denial and
the basis for aenial of the claim being that,

“The claimant had failed to prove a
compensable injury.”

The Form 50 requested three thinés that being: that the -
Claimant had sustained compenséble injﬁry undét the Act;
that he was entitled to medical examination and treatment
with.reinstatement of the medical care that had'previously
. been, “authorized and provided”; and that temporary total
" disability benefits be reinstated from the date that those
had been stopped under the WCC Form 15(II). (R., pp. 46-
50) . There was no request in the Form 50 for a permaﬁent'
disability award fot any general disability (wage loss) or
for sﬁecific lpsé of use to any body part or’organ. As
regquired by the Act under WCC Form 50 #1, he listed as,

“body parts affected: heart, left hand/arm/

shoulder, neck, head (brain), chest. The
system 1is (sic, systemic) electrical shock
(all organs, members and Dbodily parts

determined to be related.”




The Form 50 aé%iu iinder #11 specifically requested that the
compensation.b%hcf%tﬁ that had préviously been started and
paid and that the higdical cdte, that had been, “authorized
and provided”, be reinstated as part of the Order finding
the injury to be compensable.

In their responsive Form 51 which is the Respbndents’
pleading placing the parties on notice of the issues for
decision, the Regpondents. stated:

"“Denied the employee sustained an injury or
illness on or about the date set forth in
the application. The reasons for denial
are: claimant has failed to meet his burden

of proving that he sustained a compensable
+ injury oxr i1llness pursuant to the Act.”

In reference to the request for medical care, the
Regpondents checked that it was denied ﬁhat the'employée
needed, “medical care as a result of injury or illness.
The reasons.for denial are:
'Claimant has failed to meet his burden of
proving a compensable injury by accident.

within the course and scope of his
employment.

Defendants do not deny that if this claim is
found compensable, claimant is in need of
additional medical care.” (Emphasis added).

Respondents also denied that the Appellant was entitled to
temporary total disability benefits.
In his Pre-Hearing Brief, WCC Form 58, under “facts in

controversy” in reference to injury by accident and in



reference to medidal care, the Appellant listed the

following factual issues:

“4a. Facts En controvéfsy:

Whether the Claimant sustained imnjury by
accident - the facts will establish that on
May 2274, 2013, while . working on a
rotisserie, Claimant touched a broken wire
(480 volts) resulting in a severe electrical
shock which entered his left hand running
through his left arm, shoulder, neck, heart
and chest and entering and. exiting through
his heart and chest.

¢. Medical care from the date that medical
care was stopped being authorized and
continuing until the Claimant reaches

maximum wmedical improvement: and/or further
order of this Commission.” (R., pp. 57-58).

As to the legal issues, the Appellant listed:
5. Legal issues involved:

IN CORRELATION WITH RESPONSES UNDER NUMBER 4:

¢. The Claimant’s entitiement to medical care as
provided for in §42-15-60.” (R., p. 59).

In their responsive Form 58 Pre-Hearing Brief, under #4 “Facts in
controversy”, the Respondents listed the following:

“Defendants have denied this claim pursuant to SC
Code §42-9-260. The issue for this hearing 1is
whether or not claimant can meet his burden of
proving a compensable claim pursuant to the Act.”
(R., p. 153). '

Undexr #Sﬂ “Legal issues involved”, the Respondents listed

the following legal issues:

' %§42-9-10, §42-9-20, §42-9-30, and -§42-9-
260.” (R., p. 153).



(Note: thére ié'ﬁo réferencelto the‘denialvof compensable
injury under §42-i4160 and ;hére is no issue raised under
§42-15-60. Thé medical provision section of the Act).

Additionally, under #3 “Type of injury and body
part (s)”, the Respondeﬁts in their‘Pre—Hearing Brief
listed:

“Claimant alleges injury to his neck, left

shoulder and heart. Defendants have denied
this claim as failing to meet the standards
for being a compensable c¢laim.” (R., p.
153). '

N

(Note: there is no mention of the head or neck in the Form

58.)

\
At the hearing on January 13, 2014, after a Pre-

Hearing conference off the Record, the Hearing Commissioner

recited the positions of the parties and the purpose of the

i

hearing and stated:

“The purpose of today’s hearing 1is to
determine issues raised in Forms 50 and 51.”7
(R., p. 396, 11. 17-19).

* * *

“Prior. to going on the Record, we held a
pre-hearing conference. It is the position
of the Claimant that not only did he: injure
his neck and his left shoulder and arm,
which are admitted body parts, that he also
sustained a myocardial infarction ‘from the
shock, which ultimately resulted in -V.S.D.

or .a hole in his heart. He also contends
that he suffered a head and possibly a brain
injury, but because the focus of  his
treatment has been just about exclusively on
the heart, his head and his -- and possible
brain injury have not been explored or
properly and thoroughly evaluated. So  he



and . t.h @[t shoulder, which
nts admit; i those are the only
tody parts, I want to emphasize
that, the nedik and the shoilder, but he also
believes and contencs and would content that
the medical evidence supports his finding by
more than a greater weight of the evidence
- standaxrd, but he at least meets -that
standard, and he also injured his heart and
his head. He geeks temporary total
disability benefits from September 15, 2013
to the present and continuing. He seeks.
reimbursement for all those expenses he has
incurred thus far with regard to ‘the
evaluation and treatment of his injured body
parts. He seeks an Order requiring the
Defendants to provide treatment with Dr.
Travisg, who is hisg treating cardiovascular
surgeon, as well as Dr. Lide, his
cardiologist. Drs. Travis and Lide were
initially authorized Dbefore benefits were
denied. And if this claim is compensable,
the Defendants do not -- and obviously
defense  believed this claim is not
compensable in regard to the heart and
brain, but 1if it is found compensable, the
LCefendants would agree that Dr. Travis and
Dr. Lide would be appropriate providers and
that they are . familiar with the Claimant’s
condition and they have treated him and they
initially were sgselected by the Defendants.
As the Claimant has not reached maximum
medical iwprovement, any determination of
permancy would be premature. . . .” (R., p.
400, 1. 24 - p. 402, 1. 14).

seeks ‘& fihding of compensability of not

The Commissioner issued notes for her decision and
requested Appellant’s Counsel draft a proposéd Ofder.
Subsequently after request to clarify her notes for
decision, the Commissioner sent an email to the parties
that is part of the Commission Record addressing whether or

not the brain or an alleged injury to the brain was in any



way an issue at the hearing; the Commissioner sent the
following note:

“I reviewed my handwritten notes for this
case, which' state that the ‘main thing’
Preston asked for (and why he filed the 50)
was for the heart, as you both already had a
temporary benefits hearing on the issue with
Commissioner Beck. Loocking at my notes, I
perhaps was -in error to -adjudicate the brain .
injury, because it is rather clear that
Preston did not want to pursue the issue at
the hearing; if he wanted it adjudicated at
the hearing, he clearly would have put up

some sort of evidence. Further, I would
have specifically asked if the issue was to
be held in abeyance. I fear it 1is all a

misapprehension on my part.  Therefore, out
of an abundance of caution, I am allowing
Preston to add, ‘denied at this <uncture’
"(or words to that effect) because claimant
specifically requested a finding of
compensability for the heart. As Preston
filed the pleading, he does get to determine
which issues are on the, ‘table’”. (Emphasis
added: where Dboth Dbold and wunderlining
appear.) (R., p. 526). :

In Commissioner Barden’s Award, in reference to entitlement
to either temporary>total disability benefité or medical
care based on injury to the brain and/or the head, the
Commissioner made the following Findings of Fact:

“14. The Claimant is specifically requesting
a finding of compensability for the heart
and no medical evidence was presented that.
Claimant . sustained or even may have
sustained a head or Dbrain injury. I
therefore find that at this point he has not
met' his burden of proof with regard to any
injury to the head/brain, and any benefits
for the head/brain are denied at this
juncture.

10



15. While the head and brain are listed as
bodily parts involved under #3 in the Pre-
Hearing Brief, the Claimant also notes in
his Pre-Hearing Brief that this " is a
systemic electrical shock and requests
treatment for, “all oxrgans, members and
bodily parts determined to be related.” I
note from the testimony and records of Dr.
Greenfield that the Claimant had tenderness
in the 1left arm and shoulder and was
diagnosed with muscle shock. In her
deposition she stated that this tenderness
found on examination is more indicative of
actual injury to those areas than just the

pain that is caused by a heart attack. Dr.
Lide in his treatment notes and specifically
on September 17, 2013  recorded that, ‘“we
tried this patient on Neurontin last month
" when he appeared to  have peripheral
neuropathy secondary to electrocution at
" work. Dr. Lide also recorded on the August

13" visit that he was having nummbness in his
great toe and suggested this neurological
symptom was due to the electrical shock he
experienced rather than the myocardial
infarction. Thus, if any problems are opined
to have stemmed from the electrical shock
injury which is outside of the area and
expertise of Dr. Lide and Dr. Travis, those
doctors may request referral for him to
other physicians for evaluation- and
treatment but the Defendants retain the
right to contest whether those are related
to the accident and to select the physicians
for treatment of any causally related
problems.” (R., pp. 1-22). :

She also made the specific Finding that:

“12. Claimant has not reached maximum
medical improvement.”

Under Conclusions of Law, in addition to the

Conclusions of Law finding that the Appellant had sustained

11



e ib

compensable injuiy by accident ard citing the law as to her
decision to reéififitate tewpbrufy tétal disability benefits,

in reference t* medinal care: the Commissioner made the

P
Y

following Conclusion of Law applicable to the medical
issues:

“"3. Under SC Code §42-15-60 the determination
is made as to the provision of medical care.”

After the Briefs and hearing before the Full

Commission Panel, the Full Commission Panel issued a,

M“Request for a Proposed Decision and Order” on June 6, 2014

wherein the Full Commission made as its only Finding and

decigion:

“The Commissgioners considered the matter and
affirm in part and reverse in .part the
Lecigion and Order of the Single
Commissioner.

“The Panel denies the brain injury based in
insufficient evidence.”

In its actual filed Ordér, the Full Commission
feiteratéd as its Findings of Fact the Findings of Fact of
the Single Commissioner but inserted numerous Finéings in
refe?ence to the pleadings, the Pre-Hearing Briefs, Notice
of Tssues to be Decided at the hearing, all in reference to

allegations that the Appellant was seeking, “compensation”

for injury to the brain/head”. See specifically Findings

12



of Fact #14 through #28 which are additional Findings to
those madelbyrthé Hedring Commissioner. Again,‘the Full.
Commission’s oﬁly specific Finding in its instructions was
that there was, “insufficient evidence” to establish injury
to the brain or head.
Under Conclusions of Law, the Full Commission made

" Conclusions of Lawvin reference to medical care that the
Appellant is entitled to medical care for his heart
condition and that he,

“may be entitled to. additiondl medical

treatment for other causally related

conditions subject to the Findings of Fact

as stated herein”
but that the Appellant was not entitled to any medical
care,

“for any alleged head and/or brain injury.”
The Full Commission Order also sets forth additional.
Conclusions of Law in reference tq what the Order Request
Notes stated:'theAAppellant’s right to amend a Form 50; the
Appellant’s right to file a Pre-Hearing Brief; and the
Appellant’s right and ény parties right to request a
continuance for additional discovery, none of which were in
their directions/instructions for an Order. (R., pp. 43-

44) . Again, the only directive in the Full Commission

request was for an Order finding that:

13



“the Panel denies the brain injury based in
insufficient evidence”.

ARGUMENTS

I. WHERE THE ISSUES BEFORE THE HEARING COMMISSIONER WERE
WHETHER THE CLAIMANT HAD SUSTAINED COMPENSABLE INJURY BY
ACCIDENT AND WHETHER HE WAS ENTITLED TO REINSTATEMENT OF
WEEKLY COMPENSATION BENEFITS AND TO MEDICAL BENEFITS FOR
ALL CAUSALLY RELATED INJURIES AND CONDITIONS STEMMING
FROM THE ACCIDENT, AND WHERE THE COMMISSION FOUND
COMPENSABLE INJURY BY ACCIDENT, FOUND THAT THE CLAIMANT
WAS NOT AT MAXIMUM MEDICAL IMPROVEMENT AND REINSTATED
ALL BENEFITS, THE FULL COMMISSION PANEL ERRED AS A
MATTER OF LAW BY DENYING THE CLAIMANT THE RIGHT TO EVER
REQUEST BENEFITS FOR THE HEAD AND BRAIN.

In this case, the Full Commission agreed and affirmgd
the Decision of the Hearing Commissioner that the Appeilant‘
had sustained compensable injury by accident; that he was
entitled to reinstatément of temporary totai disability
benefits and medical benefitsg that had previoﬁsly been
authorized and provided; and agreed that the Appéllant was
not at maximum medical improvément. In reference to any
medical ca#e and/or injury to the brain or head, the Hearing-
Commissioner found that there was no evidence presented that
the Appellant was in need of any medical care or benefits or
.that an injury to the brain or head had beeﬁ established. She
went on to find in that same Finding of Fact that the
Appellant was entiﬁled to all me&ical care thét had beeﬂ
being provided by Drs. Travis and Lide as being causally

related to theubriginal work-related accident and provided

14



that 1if those doctors were of the opinion that.any medical
care or conditidﬁ waﬁ related to the acéident that was
outgide of their expertisg, that they could refer the
Appellant to the appropriate treating medical providers for
treatment of thosg problemé and reserved the right of the
Respondents to deny treatment and to have a hearing on
whether or not the Appellant was entitled to that medical
care as being causélly related to the injury.v However, the
Decision of the Full Commission revefsed the Hearing
Commigsioner’'s Order and denied the Appellant any benefits
for an alleged, “head and/or brain injury”. This decision
can only be read to be an attempt by the Commission to make a
permanent denial of any temporary compensation, medical care
or if ever requested permanenf compensation to these two
areas, parts or organs of the body.

, Where an injured worker is found not to be at maximum
medical improvement and has not made a request for
compensationvbenefits, neither this Court nor the Supreme
Court has ever entered a Decision denying the Appellant
medical or temporary total disability benefits or other
benefits under the Act. Such decision by the.Commission is
both contrary to the Act and the opinions éf our Appellate .

Courts and is premature and not ripe for decision.
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Before maXfmum medical'imprQVemenﬁ,'there are two types
of benefits to which a claimidnt is entitled_er may be
entitled under the Act, temporary total disability benefits
and caueally related.medical care benefits.

Temporary total disability benefits are payable under SC
Code‘§42—1r120 and §42-9-10. Under SC Code §42-1-120,
disability 1is defined as the,

“incapacity because of injury to earn the

wages which the employee was receiving at the
time of the injury . . . .”

Undexr SC Code 8§42-9-10, where the,

“incapacity for work resulting from the
injury is total, the employer shall pay .
to the injured employee during the total
disability a weekly compensation . . .” :

In other words, under the Act when the disability results
from the injury by accident as defined under SC Code §42-1-
160, the Claimant is entitled to temporary total disability.
Under SC Code §42-15-60, the employer is required to provide
medical, surgical, hospital and other treatment:

“During any period of disability resulting

from the injury . . . any medical care or

treatment that is considered necessary by the

attending physician unless otherwise ordered
by the Commission.” (Emphasis added).

Therefore, in reference to the provision of medical
care, the Respondents are required to provide any medical

care “during the disability resulting from the injury” that
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is considered td be, “neéessary by the attending physician”
or as ordered by th? Commiésion, subject to the réquirement
that the doctor muSé state that the medical care is necessary
and is related to thé injury to a reasonable degree of
mediéal certainty. .

Both this Court and the Supreme Couft have held that a.
determination of a claimant’s right to compensation for
either permanent loss of earning capacity under §42-9-10 or
§42-9-20 or a loss of use to a member, organ or bodily part

-under §42-9-30, 1is not ripe until the claimant has reached

maximum medical improvement. Smith v. Mental Health, 335

S.C. 396, 517 S.E.2d, 695 (1999); Cranford v. Hutchinson

Constr., 399 S.C. 65, 731 S.E.2d. 303 (SC App. 2012).

While avrequest for permanent wage loss or loss of use
compensation was not an issue before the Commission in this
case undér'the pleadings, neither this Céurt nor the Supreme
Court have ever held or placed any limitation on a claimant's~
fight to .seek medical care for injuries alieged to be related
to the.oriéinal work—felated injury or to limit a claimant’s
right to compensation benefits prior to maximum medical
improvement,.which is what the Commission’s Decision does in
this case.

Both this Court and the Supreme Coﬁrt have repeatedly

held that were a claimant after reaching maximum medical
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improvement cores: before the Commission and either a final
decision on compeénsation is midde or the claimant has injuries
that he knew aliout Pbut for which he did not ask for

compensation at a hearing, the Claimant may not re-litigate

those issues. Krell v. SC State Hwy. Dept., 337 S.C. 584, 118

S.E.2d 322 (1961); Etheridae v. Jolen Clark Controls, Inc.,

325 S.C. 532, 482 S.E.2d 577 (SC App. 1997). In other wofds,
where a claimant has reached maximum medical improvement and
has a hearing on compensation, 1f a claimant does not raise a
known condition or presentvevidence to establish an

entitlement to permanent compensation, he is barred

h

T
(R A}

reafter from re-litigating that issue. However, where a

. cralmant has an undiagnosed or undisclosed condition or a

wmzssed diagnosed condition, even where he has specifically

sought and/or received compensation, he is not barred from
seeking medical care or compensation for that unknown or

ﬁndiagnosed‘condition. Mauldin v. Dyna-Color Jack Rabbit, .

308 S.C. 18, 416 S.E.2d 639 (199%2). Therefore, where the
Commission in this case found thét the Claimant had sustained
compensable injury under the Act and was not at maximum‘
medical improvement and the Claimant did not want the issue
decided, under the:provisions of §42-15-60 in reference to

the provision of medical care and under §42-9-10 and §42-9-

120 concerning temporary compensation and under a liberal
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construction‘éélfhe Act; the Commission erred by trying to
deny on a permaﬁent.basis Beneﬁits'to the Claimant dﬁaer the
Act should the wmedical doctors find that the Claimant had
sustained aAcompensable injury to his head or brain.

Furthér, where the Appellant was found not to be at maximum
medical improvement, the Claimant was under medical care,
there was no reguest for nor was the issue of, “permanent“
compepsation benefits before the Commission, the Decision of.
the Full Commission denying the Appellant on a -permanent
basis any benefits, either compensation or medical, for
injury to his head and/or brain resulting from the awarded
injury by accident is not based on any legal authority and is
an erroneous decision under our law and should be reversed.

II. WHERE THE CLAIMANT WAS FOUND NOT TO BE AT MMI AND IS
REQUIRED TO LIST ALL POSSIBLY AFFECTED BODY PARTS ON HIS

REQUEST FOR BENEFITS AND WHERE THE DEFENDANTS GAVE NO
NOTICE OF THIS DEFENSE, THE FULL COMMISSION PANEL ERRED
AS A MATTER OF LAW BY PERMANENTLY DENYING THE CLAIMANT
MEDICAL AND/OR COMPENSATION BENEFITS FOR INJURY -TO THE
BRAIN AND/OR HEAD.

The Form 50 in this case was filed in response to a Form
15(II) filed by the Respondents stopping paymeﬁt-qf-benefité
in a previously acce@ted case on the basis that the Appellant
had failed to pro&e compensable injury. The Form 50
requested a determination and alleged that the Appellant haa
sustained injury by accident as defined within the Workers’

Compensation Act; that he was entitled to medical care as a
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result of the &dmpensable injury; and that he was entitled to
temporary total disability benefits;as a result of’ghe
cqmpensable injury. (R.,'b. 46). The only defense raised by
the Respondents in their responsive Form 51 pleading was that
the Reépondents denied that the Appellant‘had sustained an
injury or illness on or about the date set out in the Form 50
and that the Appellant had failed to meet his burden of proof
by proving that ﬁe had sustained, “a compensablevinjury or
illness pursuant to the Act.” (R., p. 51). The Respondents'
denied medical care and temporary total disability benefits
on the basis of their denial that the Claimant had sustained
compensabie injury by~accident. In the Appellant’s Pre-
Hearing Brief, Form 58, the Appellant specifically asked for
. a determination that he had sﬁstained compensable injury by
accident oﬁ May 22, 2013; that he was entitled to a
resumption of temporary total disability benefits that'had
. been stopped under the Form 15 II filed by thé Respondents;
and that hé‘was entitled to,

“mediéal care from the date that medical care

was stopped being authorized, and continuing

until the Claimant reaches maximum medical

improvement . . . .” (R., p. 58).
The Respondents-in their responsive Form 51 as to the issues

to be decided or addressed cited that the ohly factual issue

to be determined was,
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“whethe&r & hot thé Claimant can meet his’
burden, &f proving A  compensable claim
pursuarit¥{to the Act”. (i, 'p. 52).

There is simplv no defende raised nér any allegation made
thatAthe Respondenﬁ; wduld'conéest é specific body part or
medical‘care or seek a determination that the Claimant was
.permanently barred from seeking further bénefits at any fime
in reference té a body part or part of the body that was
alleged to be affected by the accident.

| Both ﬁhe Supreme Court and this Court have held that a
party is required to be given notice .of the issues that he

T wiil be required to meeb at hearing. Hamm v. Mullins Lumber

Co., 193 98.C. 66, 7 5.E.2d 712 (1940); Chapman v. Foremost

Deiries, Inc., 249 S.C. 438, 154 S.E.2d 845 (1967). In this

i oonse, the Appellant was simply not given any notice by the
Respondents prior to the hearing that they were challenging
the request for benefits on any basis other than that the

Appellant had not proved that he had sustained compensable

injury by accident under the Act. (Emphasis addéd).

III. THE FULL COMMISSION PANEL ERRED AS A MATTER OF LAW BY
CONSIDERING THE ISSUE AND BY DENYING THE CLAIMANT ON A
PERMANENT BASIS ANY BENEFITS, MEDICAL OR COMPENSATION,
RELATED TO INJURY TO THE HEAD AND/OR BRAIN WHERE THE
CLATIMANT HAD REMOVED SUCH FROM CONSIDERATION AT THE TIME
OF THE HEARING. : ‘ T

In addition to the fact that the head and/or brain

were not gpecifically raised as an issue by either the Form
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50 Request for Hediring or in the Appellant’'s Pre-Hearing
Brief'or aé a ééfehée in the form Si at the hearing, the
Hearing Commissionegr recited the Appellant’s request for a
finding that he had sustained a compensable injury and that
he was entitled to a resumption 6f the payment of'temporary
total disabiiity benefits apd medical  benefits. (R., pp.
401-402) . The Commissioner further set out in her Statement
of Issues before her that the Appellant was not seeking any
benefits (specifically medical) at thatjtime fér injury to
the head or brain because the focus of the medical care.up
until that time had been on the Appellént’s severe injury
to his heart. (R., p. 400, 1. 24 - p. 401, 1. 18). If tﬁese
facts alone are insufficient to remove the issue from
. hearing, subsequent to the hearing, the Hearing
CommiSsioner noted in an email that the Appellant had
clearly indicated that he did not wish.to go forWard and
was ﬁot requesting'any benefits for the head and/or>bréin
as of the date of the hearing. (R., p. 526).. |
The Workers’ Compensation Act shall be liberally

construed in favor of benefits to the injured worker. Cokely

v. Robert Lee, Inc., 197 S.C. 157, 14 SiE;2d>889 (1941) ; Hamm

v. Mullins Lumber Co., supra. Under that principle, the

Supreme Court has held that a claimant may withdraw an issue

from consideration by the Commission at a hearing held on the
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claimant’s clai@. Cold v. Moragne, 202 s.c. 289, 24 S.E.2d

491 (1943). TﬁéAAppellant had withdrawn any issue ffom

consideration by tHe Hearing Commissioner and the Full

Commission’s Decision reversing hér Findings of Facﬁ éna
Conclusions‘of Law in that regard should be reversed.

Iv. THE FULL COMMISSION PANEL ERRED IN VIOLATION OF ITS
STATUTORY REVIEW/DECISION OBLIGATION BY ALLOWING
DEFENSE COUNSEL TO DRAFTS ITS OWN FINDINGS OF FACT AND
CONCLUSIONS OF LAW ADDRESSING THE ISSUES RAISED FOR
REVIEW AS REQUIRED BY LAW AND BY ISSUING AN ORDER THAT
WENT BEYOND ITS DIRECTION AND BY ISSUING AN ORDER
WRITTEN BY DEFENSE COUNSEL THAT DELETED AND/OR
SUBSTANTIALLY MODIFIED UNRELATED BUT SUBSTANTIAL
FINDINGS OF FACT AND CONCLUSIONS OF LAW MADE BY THE
HEARING COMMISSIONER.

The Full Commission Panel requested a proposed'Order and

~

its only specific Finding was that the, “Panel denies the

brain injury based in insufficient evidence.” -Whereas the

Commission issued an Order wherein that specifichinding
itself was modified by Respondents’ Counsel to read that
their conclusion and finding was that they denied the,

“Claimant’s head and/or brain injury”.

In addition, without direction to aQ so the Commission’s
final Order as drafted by Counsel‘for the_Respohdents deleted
or substantially modified unrelated but substantial Findings
of Fact and Conclusions of Law made by the Hearing
Commissioner, specifically including inserting numerous
Findings in reference to the pleadings, the Pre—Héafing

-
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Briefs, Noticewﬁﬁ Iafues to e Dé@ided at the hearing, all
in reférence td'ailﬂ@ations that the Appellant was seeking,
“compensation” for injury tc the, “braiﬁ/head”. See
specifically PFindings of Fact #14 fhrough #28 which are
Findings in addition to thése made b? tﬁe Hearing
Commissioner. Again, the Full Commission’s only specific
Finding in its instructions was that there was,
“inéufficient evidence” to establish injury to the brain.
Under Conclusions of Léw, the Full Commigssion made
Conclusions of Law in reference to medical care.that the
vppellant is entitled to medical care for his heart
conditior: and that he, “may-be entitled to additional
medicél treatment for othér causally;related conditions
s subject tb the Findings of Fact asvstated herein” but that
the Appellant wés not entigled to any medical care, “for
any-alleged head and/or braiﬁ injury.” The Full Commission
Order sets fbrth other Conclusions of Law in reference‘to
‘ ‘what the Hearing Notice stated, the Appellant’s right to
amend a Form 50, the Appellant’s right to file a Pre-
Hearing Brief, the Appellant’s right and any parties’ right
to request a continuance for additional discovery, none of
which were in their directions/instructions for an Orderf
Compare R., pp. 31-32 to pp. 43-44. Again the Full

Commission’s only decision was to “affirm in part and reverse
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in part the Decision and Order of the Single Commissioner”
and its only instruction as to the reversal was:

“The Panel “denies the brain injury based in
insufficient evidence.”

Further Defense Counsel deleted and/or substantially modified

unrelated but substantial findings of fact and conclusions of

law made by the Hearing Commissioner specifically including

but not limited to deleted Findings such as Hearing
Commissioner Finding #16:

“For purposes of the hearing before the
undersigned, Claimant is very credible! I base
this finding on my observations of Claimant’s
demeanor and . on the delivery of his
testimony.” '

and substantially modified Findings such as Hearing

Commissioner Finding #15 (see R., p. 41):

“(Deleted). . . While the head and brain are
listed as bodily parts involved under #3, the
.claimant also notes in his Pre-hearing Brief .
that this is a systemic electrical shock and
requests treatment for, “all organs, members

and bodily parts determined to be related.”)
We note from the testimony and records of

Dr. Greenfield that the Claimant had
tenderness 1in the left arm and shoulder and
was diagnosed with muscle shock. In her

depcsition she stated that this tenderness
found on examination is more indicative of
actual injury to those areas than just the
pain that is caused by a heart attack. Dr.
Lide in his treatment notes and specifically
on September 17, 2013, recorded that, ‘we .
tried this patient on Neurontin last month
when he appears to have peripheral neuropathy
secondary to electrocution at work. Dr. Lide
also recorded on the August 13" visit that he
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was having numbness in his great toe and
suggeSted this neurological symptom was due to
the ele¥trical shock he experienced rather
than the myocardial irnfarction. Thus, if any
problems are opined to have stemmed from the
electrical ghock injury which is outside of
the area and expertise of Dr. Lide and Dr.
Travis, those doctors may request referral for
him to other physicians for evaluation and
treatment but the Defendants retain the right
to contest whether those are related to. the
accident and to select the physicians for
treatment for any causally related problems.”

AN

and substantially modified Hearing Commissioner Finding of
Fact #19:
“Claimant to receive temporary total
disability benefits from September 15, 2013
through the present and continuing....”

Full Commission Finhding of Fact #32 modified Finding #19 to:

“Due to the compensable injury to his heart,
Claimant shall receive temporary ....”"

and added Findings outside of the request for a proposed -
Order such as Full Commission Finding of Fact #27:

“We decline to leave the claim open for

possibly unlimited future hearings to

determine compensability of presently alleged

body parts as it would be grossly prejudicial

to Defendants.”

Appellant’s Counsel knows of and would submit there is

no federal, state or local administrative or judicial
appellate review tribunal, such as this Cduft, where the

consensus decision of a multiple member panel charged with

reviewing legal and factual decisions affecting the rights

26



of part%és'is dirattan by a party fdf the panel/tribunal;.
and especiallfﬁwﬁere no épediﬁif*findings of facts and
gonclusions of liw ofi each issué raised for reviewAis made
by the panel.

The €laimant/Appellant has no problém with nor questions
the time-honored tradition of a singular judge or
commissioner requesting that the prevailing party preseﬂt a
proposed Order for‘the Judge’s or Qommissioner’s

congideration and if the Court or Commissioner feels that the

Order is in accordance with his or her decision in the case

to adopt that Crder as written. However, the issue that was
presented in this case and with which Appellant’s Counsel has
great concern is that numerous legal and factual issues were

appealed to the Full Commission and the three-member panel of

the Full Commission affirmed the Hearing Commissioner’s
decision in all regards except -as to one specific finding.

They then asked a party to write its consensus decision

addressing that Decigion and signed an drder that deleted
gpecific findings unrelated to that one reversal issue,
subsﬁantially altered other findings, added numerous findings
addressing issues outside of that instfucfion, basically

(
reversing statutory and regulatory provisions and the rights

of the parties under those provisions and made numerous

additional Conclusions of Law.



g

The law"requiféé that the Full.Commission write its
Order and it agaidéted thaﬁ responsibility and gave it to the
prevailing party to write its. consensus, again consensus,
order. A review of that Order and the directions of the Full
Commission Panel Will clearly establish}that the Order of the
Full Commission went far beyond the direction of ;he Full
Commission.

The Commission asked Defense Couhsel to draft ther
Appellate Panel Order but made no specific factual or legal
conclusions in that form request and requested only:

“The Commissioners considered the matter and
affirm in part and reverse in part the

Decision and  Order of the Single
Commissioner.

* * *

“The Panel denies the brain injury based in
insufficient evidence.”

S.C. Code §1-23-340, 350 and 8§42-17-40 and 50, all
require the Commission to make their own, “Findings of Fact
and Conclusions of Law separately stated”, on each issue
before it for decision. S.C. Code §1-23-340 provides
specifically that, the proposal for Decision:

“shall contain a statement of the reasons
therefore and of each issue of fact or law
necessary to the proposed Decision, prepared

by the person who conducted the hearing or
one who has read the Record.” (Emphasis

added) .
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The Commission is the fact-finding body‘and its decisions,

if supported;“ﬁfe binding on appeal. Walker v.. City of

Columbia, 247 S.C..241, 146 S.E.2d 856 (1966); Baldwin v.

James River Corp., 304 S.C. 485, 405 S.E.2d 421 (S.C. App. -

1991).

In addition to the statutory requirements, the
Commission’s own Regulations, Reg. 67-709 (E) (2) reguire the
- Commission Appellate Panel to record its findings on appeal
on vote sheets:

“The Commissioners together shall agree upon a

modification if any and record their Findings

of Fact and Conclusions of Law on a. .vote
sheet.” (Emphasis added).

In addition to the requirements set out in the statutes and

the Commission’s own Regulations, the Supreme Court held in

Drake v. Raybestos-Manhattan, Inc., 241 S.C. 116, 127 S.E.2d
288 (1962) (as reaffirmed on numerous occasions in its

subsequent decisions) that the,

“Duty to determine factual issues is solely on
the Commission and the Courts have no
authority to determine such issues except in
jurisdictional matters, and such duty requires
that not only must Findings of Fact be made
upon essential factual issues but they must be
sufficiently definite and detailed to enable
the Appellate - Court properly to deéetermine
whether the Findings of Fact are supported by
the evidence and that the law . has been
properly applied to them.” (Emphasis added).
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Here again, the Sdpreme Court has specifically held that it
. . ( .
is the responsibility of the Commission. to make its

Findings of Fact anid Conclusions of Law and to set those

out in the Recbrd in its Orders.

In this case, the Full Commission Order contained
numerous deleted, altered and additional Findings of Fact
and Conclusions of Law without any instruction or support

in the Record that those came from the Full Commission.

‘Who decided to make those additional fihdings; the

Commission or the Defense Attorney to bolster his case on
appeal? This is a denial of the Appellant’s right to

substantive and procedural due process and thig process

©cannot be affirmed. (To the extent that this Court’s

decision in Brown v. Peoplease Corp., 402 S.C. 476, 741

S.E.2d, 761 (8.C. App. 2013) allows for this procedure, the
Appellant would seek to argue against precedent at

hearing.)
CONCLUSION

For all the foregoing reasons, the Decision of the
Full Commission holding that the, “Single Commissioner’s
Findings of Fact and Conclusions of Law related ﬁo the
alleged head and/or brain injury are REVERSED” and the

Decision ordering that the, “Claimant’s alleged head and/or
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brain injury is héféby denied” should be revérsed and the
Decision of thé:ﬁéé%ihg Commissioneér be reinstated and/or
this matter should bé reversed and remanded to the
Commission with inétructions tg enter an Order finding that
any decision as to the Appellant’s entitlement to medical
care and/or compensation benefits for-aﬁy injury to any
bodily’part, éystem, organ or member other than those for
which compénsatiqn and medical benefits are éurrently being
paid pursuant to the Hearing Coﬁmissioner’s Order is
premature and subject to further Order of the Commission
pursuant to'SC Code §42-15-60 and §42—9—i0 and §42—1—120 at

least until maximum medical improvement.

Regpectfully submitted,

Preston F. McDaniel

MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 29201
(803) 771-7211 ’

Attorneys for Appellant

October 27, 2015
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