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III.

'STATEMENT OF ISSUES ON APPEAL ‘.

Did the trial court’s grant of partial summary j'udginent for the

Respondents disregard disputed issugs of material fact?
A. Did the trial court err in holding that Kelly Bunn and Margaret'
Lochinandy automatically became successor individual trustees,
| notwithstanding questions of fact regarding.their acceptance of
| such position? |
B. Did fhe trial court err in -holding ihat neither Bunn nor
} Lbchmandy rejected thé position of successor individual trustee
as a m.atte'r of law?

Did the trial court err in holding that Lochmandy and Marilyn Bunn are

authorized to remove the successor independent trustee as a matter of ,

law?

A Did the trial court err by attempting to interpret the Trust? |

B.  Did the trial court err in interpreting the Trust while
disregarding the Appellant’s evidence, and  without parol

evidence?

' Did the trial court’s grant of summary judgment properly apply the

relevant South Carolina statutory and case law?
A Did the trial court err in holding that Bunn and Lochmandy
automatically became successor individual trustees as a matter of

law, regardless of acceptance or rejection of such position?

i
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IV,

B. Did the trial court érr in ruling that.no _v'a“c__ancy was created in.
the position of -successof individual trustee?
C.  Did the trial court fail to take into account the fiduciary nature

of the position of successor individual trustee?

~ Did the trial court err in failing to éccord the Appellant the legal

presumptions entitled to him as the non-movantin a summary judgment -

motion?

A. 'Did the trial court 'eri' in placing on the Api)ellant t_he burden of
prbving Bunn aﬁd Lochmandy’s rejvec'tion’ of the‘succeséof
,individual trﬁsteeship? o

B. Did .tlale .tl.'ial ’cd‘urt. err in ign‘oring‘ evidence présented by

Appellant at the motion for summary judgment?
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STATEMENT OF THE'CASE

In 1993, John and Marilyn> Bunn created the John M. And Marilyn' W. Bunn
Charitéble Remainder Trﬁst u}a/d December 16, 1993 .(the “Trust”), which- wés structured
with both a corporate trustee and an individual trustee. Initially, Security Investment
Manégement and Trusf Co. served as the corporate trustee, while Settlors Marilyn and John
Bunn served as the individual cotrustees until thé death of John Bunn, when Marilyn Bunn
“went on to serve in such capacity alone. |

In 2001, the Appellant was asked by Marilyn Bunn to replace the corporate trustee.
as successor indepencient trustee. While .the Trust cdntains speciﬁé removal provisions for
the cOrpdrate trustee, it contains no such rémbvél provisions for the successor independent
trustee.

The Appellant served as the independent trustee, alongside Marilyn Bunn as
“successor individual trustee, for several years without in'ci.dent. In 2013, the Appellant
notified the individual trustee, the beneficiaries, and the financial advisor for the Trust, Wells
Fargo, t’hat he was increasing his monthly trustee fees. The individual trustee and fhe
benéﬁciaries did not object.. |

In 2013, a Georgia Court determined that Marilyn Bunn was incapacitated and
incapable of handling her own affairs, including financial affairs and the trusteeship of the
Trust.  Denise Suddes (“Suddes”) was appointed by the Georgia Court as guardian and
conservator for Marilyn Bunn. The Appellant was not nétiﬁed of the appoinfment %by
Marilyn Bunn, by .Suddes or anyone else 01\1 behalf of Marilyn Bu.nn,. nor was he’notiﬁed by

Respondent Margaret Bunn Lochmandy (“Lochmandy”) or Kelly Buhn, beneficiaries who
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were also named in the Trust as successor individual tru‘stees.-1 However, the Appellant
'subsequently learned of the appomtment in late 2013 or early 2014

Thereafter in June of 2014, the Appellant learned that Marllyn Bunn, despite her
adjud1cation ofi 1ncapac1ty, had prepared and signed paperwork to change the payee bank for'
her monthly Unitrust payment and dellvered the same to Wells Fargo. When the Appellant
1nqu1red as to how Manlyn Bunn could have accomphshed this in light of her 1ncapac1ty, he
learned that Wells Fargo had not been adv1sed of either her incapacity or the appomtment .of
Suddes. |

After determ1n1ng that no one had accepted the position of successor individual
trustee upon the vacancy created by the appomtment of Suddes, the Appellant executed an
Appointment of Successor Individual Trustee, dated June 17, 2014, appointing himself as
successor individual trustee, pursuant to the terms of ”the Trust and the powers given him '
thereby, and served the sarne upon Marilyn Bunn, Suddes and the beneficiaries.’

;Thereafter, Marilyn Bunn, through Suddes, and Lochmandy servecf upon the
Appellant a Notice of Removal of Trustee, executed by Suddes and Lochmandy (identifying
herself as successor individual trustee), which purported to remove the Appellant as
. successor'independenttrustee pursuant to Article III, Section 3 of the Trust. The Appellant
was asked to sign the Acknowledgment of Receipt and Notice, and refused. |

On or about .luly 18, 2014, the Respondents filed suit against the Appellant seeking,
, among other things, the Appellant’s removal as successor trustee, damages, and injunctive_

relief. On or about August 5, 2014, The Honorable Brooks Goldsmith heard the

' lKelly Bunn (“Bunnf’) passed away after Suddes was appointed, some time in2014.



Respondents’ motion for injunctive relief and denied the same by order dated August 16,
2014.
- The Respondents subsequently filed a motion for summary judgment, dated October

3l 2014. The motion was heard.by the Beaufort County Mast'erFin-Equity on or about

March 16,20 1 5. By order dated ApI‘ll 28,2015 (“Order”) the Master-in-Equity granted the

Respondents partlal summary Judgment holdlng as follows that Lochmandy automatrcally‘

became successor individual trustee upon Marilyn Bunn’s incapacity; that Lochmandy, as

) . SUCCESSOT individual trustee, has the authority under the terms of the Trust to remove the

successor independent Trastee (Appellant); and that Marllyn Bu_n_n, as.Settlor, through her
guardian, also has the pdvaer to remove the SUCCessor independent Trustee (Appellant) under
the terms of the Trnst. | \ | |

The Appellant subsequently ﬁled and served a motion to reconsider, alter or arnend

the judgment dated May '1‘1 2015; a hearing on that motion was held before the Master-in-

Equlty on or about July 20, 2015. Thereafter, the Master-in- Equlty issued a Form 4 Order

~ denying Appellant S motlon The Appellant received the Form 4 Order on or about July 22, '
2015, and tlmely filed his Notlce of Appeal from both the Form 4 Order and the Order on

August 20, 2015.



 ARGUMENT

I | The trial court erred by granting the RespOndents pal:tial summary

judgment, desi)ite the exisfence of questions of material facf.
Though the presence of issues of fact in. this case should have precluded judgment :
 as a matter of law, the trial court nevertheless granted the vRespondents paﬁial summary .
‘ judgr_nent,- holding that Respondent Lochmandy 1s successor indi.vidua;l trustee rather than
the Appellant, and that Lochmandy, in such bosition, has the éuthofity to remove Appellant

‘ as suceesvser independent trustee. | |

“When reviewing the grant of a summary judgment motion, an gppellate court applieé

- the same etandard that governs the triel court under Rule 56(c), SCRCiP,‘ which provides that
summary judgment is proper when ;[here is ne genuine issue as to any meterial fact and the
moving party is entitled to judgment as a matter of law.” Prbc(or v. Whitlark & Whitlark,
Ine., 2015 WL 5834209 (20‘15\). Summary judg;ﬁent is a.drastic remedy and should be |
cautiously invoked so that a litigant. will not be: impr_oper_ly deprived of 'triel on disputed -
factual issues. Hoard ex rel. Hoard v..,_Roper Hosp., Inc 387S.C. 539,. 694 S.E.2d 1 (2010), .

'v citing Cunningham ex rel. Griee V. Helpz’ng Handss, Iﬁc., 352 S.C. 485, 575 S.E.2d 549
(2003); In cases epplying the prependerance of,the- evidepce bli;fden of preqf, the non-
moviné party is only required to submit 5 mere scintilla of evidence in o‘fder to withstapd a
motion for summary judgment. Hancock v. Mid S. Mgmt. Co., 381 S.C. 326, 673 S.E.2d

801 (2009).

A. The trial court erred in disregarding questiohs of material fact

concerning whether Bunn and Lochmandy accepted the position
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of successoi' Iin__dividual trustee.

Neither Bunn nor Lochmandy ‘manifestly accepted the positi'on of successor_'
individual trustee,‘and any assenion.to the contrary constitutes )a question of facf, which
| should preclude .summary j_ndgment on thie issue. o

‘A person accepts a frustee position by “substantially complying 'wi»th a method of
ncceptance provided in the terms of the trn_st”.‘ S.C. Code'Ann.. Section 62-7—701(a)(lj. .If
the terms of the trust do not pr'ovide a formal method, a person can accept the position “by
accepting delivery of ‘the .ti'ust property, exercising poizvers or performing duties as trustee,
or otherwise indicating acceptance of the truste'eship."’ S.C. Code Ann. -Section 62-7-
70 1(a)(2). N | .' |

According to the .Appellan't’s affidavit of March 12, 2015, neithcr Bunn nor
Lochmandy:_ accepteci delivery of any tr_nst property or assets; exercised any poizvers- of
successor individual trustee; notiﬁed the CRT’s investment advisor of Marilyn Bunn’s

' incapacity_ status; informed the investment advisor of the appointment of Denise Suddes as
: Maiilyn Bunn’s guardian; or ever requested that the Trust’s monthly accounting statements
be changed to reflect Manlyn Bunn’.s stétus. The foregoing certainly constitutes evidence
of a failure or refusal on the part of Bunn and Lochmandy to accept the position of succe.ssor
individual trn'stee. : Despite the foregoing, the tn'al court fuled that; upon Marilyn Bunn’s i
incapacity, Bunn,and Lochmandy autometically became the successor.individual trustees,.
eseentiélly holding that Bunn and Lochmandy became trustees regarc/iless of their acceptance -
of the poeition. This was error.

Moreover, at the hearing on Appeliant’ s motion to reconsider, Lochmandy submitted
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an affidavit dated July 16, 2015, apparently in support of her opposition to Appellant’s
reconsideration motion. In her affidavit, Lochmandy asserts, for the first time, that she took
certain actions evidencing her acceptance' of the position of successor individual trustee,
nofwithstanding the Appellabnt"snafﬁdavit to the contrary.? Lochmandy’s July 16 afﬁdavit
—in light of the Appellant’s testimony to the contrary — clearly evidences the ,e'xistence ofa
disputed issue of matefial fact: _namély, whether Lochmandy aﬁd/or Bunn actually accepted
the position of successor individual trustee. Nevertheless, even after the trial court was
provided acopyof Lochmaﬂdy’s affidavit at the reconsideration hearing, it refused to modify
~ its ruling that Lochmandy automatically be‘came’the successér indilvidual trustee. This was
error.
| B. .. Whether Bunn or Lochmandy actively rejected the successor
individual trﬂsteeship is a question of material fact.

As with the issue of acceptance, a question of material fact also exists with regard to
whether Bunn and Locﬂmandy rejected the trusteeship, and the trial court"s neglect of this
question was error. | |

A person designated as trustee who has not yet accepted the trusteeship can reject the
trusteeship. "Further, a person designated as trustee who does not accépt the trusteeship’
within a reasonable time after_knowing of the designation is deemed to haye rejected the
trusteeship. S.C. Code Ann. Sectioﬁ 62-7-701(a)(2). |

Here again, in holding that Lochmandy’s appointment to the trustee position was

’Lochmandy’s previous affidavit, dated February 2, 2015, which was submitted in support
of Respondents’ summary judgment motion, makes no mention of actions reflecting her acceptance
of the trusteeship. : ’ ‘



automatic, the trial iccb)lllrt apparently disregardéd the éxln‘licit wérding of Seétion 62-7-701.
This holding nece'ssarilly disregards not only South Carolina law. concerning réjection of a
trusteeship, but the Appellant’s afﬁdavit, wherein he testiﬁesl that Loch‘niandy\failed to
accept the position for a period greater than eight months. This'facf is.crucial, cqnsidering
that a proposed trustee, désigﬁated in the {"rust, who does not éccept the trusteeship within
areasonable time after knowing of £he designation is deemed to Ha\}e'rej écted the trusteeship.

Given the length .of time betWeen the appoilntment of Suddes as guardian for M;a.rilyn
‘Bunn and any actiqn takeﬁ on the part of Lo_chrhandy, as reflected i.n the Appellanf’s
affidavit, a question of matérial_ fact exists as to whether th're.v faiiure to take action for over
eight moﬁths\ was a reasonable amount Qf time and, in turn, whether Bunn and/or Lochmandy
r_icjvected the position of successor individual trustee.?i In light of this',itrira_l.cc')urt’s grant qf

summary judgment was error.

H. : The trial court erred }in holding that Lochmaﬁdy and Mariiyn Bunn ﬁ_re
authorized t.o remove the Appellant as successor independent trustee
ﬁnder the ternis of tihe Tru‘st. | |

Even if this Court determines bthat Lochmandy, rathéf than the Appellaﬁt, is the

succeésc;r individual trustee, the Trust do.es not contain a i)rovision allowing the successor
individual trustee or the Settlor, Marilyn Bunn, to remove fhg successor independent trustee,

- and the trial court erred in holding otherwise.

3Counsel for the Respdnden‘ts, during the summary judgment hearing, apparently conceded

that whether Bunn and Lochmandy accepted the trusteeship is a question of fact. (Transcript of

Hearing on Plaintiff’s Motion for Summary Judgment [“Transcript”], 32:9-14).

i
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A.  The Trust. is unambiguous regarding removal of the successor
independent trustee._ |

The Trust language heeded no intcrprctatioh rcgarding the i_ssuc of .r'cmoval'of the

successor independent trustee and the trial court erred by doing so. |
;‘The primary considcration in construing a trust is to discern the se&lor’s intent.”
Bowles v. Bradley, 319 sc 377,461 S.E.24 811 (1995); Chiles v. Chiles, 270 S.C. 379,242
S.E.2d 426 A(v19_78). If the language of the trust insMent is plain and. capable of legal
| construction, that language dctefmines the force aud effect of -the instfument, and extrinsic
evidence will not be admitted to alter the plain language of thc instrument. Bowles, at 380.
: The Trust contains no provision for removal of the succcssor indcloéndcnt ‘trustec,
though it does contain a- provision for che removal of the corporate trustec‘. As reflected in
the Ahpcllaht"s afﬁdavit, this was most likciy by design. However, the Respondents urgued, _
and the trial court found, that thc Appellant, as successor inoependént trustee, mcrely “stood
in the shoes” of the corporate tfusfcc; thus, although thcrc isno provision.for rcmovval’of the
successor inde'pencient’ trustee, given that there is such a provision for the corporate trustee,
the tri_al couﬁ hcld that such rerhoVal p'rovision was obviously meant -to apply to the
Appellant, as we‘ll. Accordingly, the trial court held that Lochmandy, as successor individual
.trustcc, and Marilyn Bunn, as Settlor, through her guardian, e’ach has ‘the power to remove

~ the Apocllan_t as successor independent trustee.

| Such 'h‘olding, however, misapprehends the law. First, thefe 1s no ambiguity in the
Tﬁst and, 'thcreforc, there was no need for the trial court to interpret its provisions. | Therc

is simply no prdvision for removal of the Appellant as successor independent trustee, no



maiter how much the Respondents might wisli otherwise. The trial court considered this
immaterial, ﬁnding that .the Settlors could heive speciﬁcélly prohjbited “not-for-cause
reriioval” in the Trust, but did no‘t, and holding that the Trust “does not sfate Jthét ... there
is _no.wa):/ to remove the successor.” This was error, not only because it fails to take ail

inferences in the light most favorable to the'Appellant,4 but also because it depends for its

~ logic on the tacit assumptioii that there would be no way otherwise to remove the successor

independent trustee, when the court always has the authority to remove a trustee for cause
under the South Carolina Trust Code. Second, the trial court’s holding ignores that there
may well have been specific reasons why the Settlors decidedbagglinst including provisions

for removal (other than for cause) of the Appellant as successor independent trustee.’

~.

" Whether any such reasons are applicable in the instant case constitute yet another question

of fact that should have precluded summary judginent,for the Respondents on this issue.
B. The trial court’s interpretation of fhe Trust disregarded evidence
submitted by the Appellarit and failed toi consider available parol
~ evidence. |
Even if it was appropriate to seek to interpret the Trusi, the trial court ignored the

testimony from the Appellant’s afﬁdévit, which supported the assertion that Marilyn Bunn

“For example, one could reasonably infer from this that the Settlors saw no need to include

a prohibition on “not-for-cause” removal, and chose instead to simply leave out a specific provision
for the removal of the successor independent trustee, defaulting to the “for cause” removal
- provisions of the Trust Code. ' ‘

*For example, the Settlors may have wished to protect the Trust and the successor

independent trustee position from overreach, threats or influence from the non-charitable-
beneficiaries, as indicated in the Appellant’s affidavit.
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. did not want the Appellant'subject to not-for-cause remoi/al, and did not take i_ntd acconnt' B
the availability of parol evidence. |
When there is no idefect on thé face of a document, but an uncertainty appears when
attempting to effectuate the d_ocurnent,‘then the document contains a‘ latent ambiguity and
parbl eizidence is admissible to determine the Settlor’s intent. B‘owles,‘at 380; Jennings V.
Talbert, 77 S.C. 454, 58 S.E. 420 (1907). | |
As stated hereinabove, the Truét is not ambiguous on the. issue of ‘re_rnoval of the
| successor independent trustee and, therefore, did not require interpretation. However, in
undertaking such interpretation, the trial court disregarded the Appellant’s affidavit, wherein
he states that he was personally chosen by Marilyn Butm to serve as suct:essor independent
" trustee, and that she did not _intend, for him to be subject to the sani'e rernoval proVision
applicable to the prior chrporate. trustee. The trial court was required to accept these
assertions as fact. To the extent.that this is a disputed question,. summary judgrnent was not
appropriate. )
Furthermore, 1f it is necessary to determine the intent of the Settlors to interpret the
Trust, then the trial court_sheuld have taken parol evidence from Marilyn Bunn, who is still
alive.- Or, the Appellant snonld be allowed to depose Marilyn Bunnin drder to Odeterrnine any
such qti_est_ions o.f' intentv directly from the Settlor. Despite th.e' Georgi_a Court’s 'ﬁnding of |
incapacity on .the part of Marilyn. Bunn, it is undisputed that she took certain actions to
address her own financial affairs weli after the Georgia Court appointed a guardian for her.®

Nevertheless, the Respondents take the position that Marilyn Bunn’s testimony is off limits,

6See Affidavit of Denise Sl\iddes, dated June 26, 2014."
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given the Georgia court’s finding of incapacit'y.7 (Transcript, 42:5-25; 43:1-3). Thus, the
Respondeﬁts advance theories ‘of Marilyn Bunn’s intent fegarding the Trust’s removal
provisions, while arguing that she cannot testify about her actual intent because of her
incapacity, despite Marilyn Bunn’s having acted to handle her financial affairs even after the
appointment of a guardian for hef. This conveniqnt poéition is highly prejudicial to the

Appellant and, apparently, was accepted by the trial court in its ruling for the Respondents.

I11. Tﬁe trial coﬁrt’s Order depends upon misapplication of South Carolina

law.

To reaqh the decision to grant partial summary judgment to the Respondents, the trial
court had to disregard critical tenets of South Carolina law and the South Carolina Trust
Code. This was error.

A The trial court erred in holding‘ that Bunn and Lochmandy
~ automatically became'suc_cgssor individuél tru.stees upon Marilyn
Bunn’§ incapacity, and by disregarding the question of whether

such position was accepted or rejected.

The powers thn and Lochmandy would have enjoyed had they accepted the
successor individual trusteeship are immaterial to the question of whether the trusteeship is

accepted in the first place, and trial court erred in conflating the two.

A successor trustee appointed by the court or by the trust instrument succeeds to all

7

’As reflected in the Appellaﬁt s affidavit, despite his position as successor independent
trustee, he had no notice of the Georgia proceedings, as he only learned of the appointment much
later, in late 2013 or early 2014.
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the powers, duties, and discretionary authority given to the pxedeéessor trustee. S.C. Code
Ann. Section 62-7-812.

The trial court-essentially held that, in light of Section 62-7f8 12, neither Bunn nor

Lochmandy needed to accept the position of successor individual trlistee,_because the

position was automatically conferred upon them when Marilyn Bunn was deemed
incapacitated by the Georgia Court. This holding misconstrues Section 62-7-812 by
conflating the nature of the powers a person receives upon becoming successor trustee with

that person’s acceptance of such position. In other words, by describing the powers a person

- “appointed . . . by the trust instrument” (in this case, Bunn and Lochmandy) will have once

the trusteeship is accepted, the trial court read Section 62-7-812 to automatically confer the

position on Bunn and Lochmandy, without making the determination of whether Bunn or

Lochmandy accepted the appOintmeht in the first pléce. By reading 62-7-812 in this fashidn,

the trial court renders S.C. Code Section 62-7-701 — which sets forth how a person can both o

accept and reject a trustee appointment'— supefﬂuous. Indeed, it appears that the trial court,’

~ in granting the Respondents partial surhmary judgment, failed to take Section 62-7-701 into

account at alll.s_ This was error. .
B. The Georgia Court’s appointment of a guardian ad litém for.'
Marilyn Bunﬂ creafed a vacancy in‘ the position of suéc\essor
individ_ﬁal frustee. ‘. \
The trial court’s holding that no vacancy 1n the successor 'individﬁél trusteeship was

created upon the appointment of.Denise Suddes is not supportable by South Caro_lina law.

$Section 62-7-701 is cited nowhere in the trial court’s Order: .

12



. A Vé:g:ancy in a trusteeship occurs if a guardian or a cbnsé_rvator is appointed for an
_ ;individual éurrently serving as a trustée. SC Code Ann. S.ection_ 6.2-7-704(a)(6).
Thué, when the Georgia Court appoihfed Suddes as guardian fof Marilyn Bunn, Who
'Was serving as the sucéessdf individﬁai trustee at that time, a vacancy in that position was
» creéted. Desﬁite the wording of the statuté, the Respondents nevertheless argued to the trial
éoUrtllthat no vacancy was created under this statute because no guérdian was appoint_ed for
Bun;l or Lochmaﬁdy. This argument, hov.veyer, puts the cgi't before the horse, as it thy :
works if one assumes that the position of successor individual trustee is imposed'
automaﬁcally upon Bﬁnn and Lochmandy once Marilyn Bun‘n was decﬁed incapacitated.
This is what the’tr_ial court ruled, in holding that Ano vacancy occurred in tl‘lis case as a matter
of law. However, Such ﬁolding ignorés Section 62-7;704(a)(6),_ which dictates that the
Vvac_ancy was créatéd upon the appoiﬁtment of Suddes. The trial court’s holding to the.
. Qontrary was error. | |
| C. The trial coﬁrt erfed in disregarding the ﬁdliciary‘naturé of the
sﬁccessor independent trusteeshib, which requi;'es thé consent of
. the person appointed.
The position of successor indépendent trustee must be accepted by the butative
successbr trﬁstee, and “mandatory” lariguage cannof force the same on an unwilling party.
.. - Under South Carolina law, a fiduciary relationship cannot tybically be established by
the unilatéral aption of one party. Regions Bankv. Séhmauch, 354 S.C. 648,582 S.E.2d 432
(Ct. App. 2003); Brown V. Pe-arsén, 326 S.C. 409, 483 S.E.2d 477 (Ct. App. i997).' For the

fiduciary relationship to be established, “[t]he other party must have actually accepted or
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induced the confidence placed in him ” Steele v. Vzctory Sav. Bank, 295 S. C 290, 368
- S.E.2d 91 (Ct. App. 1988) (Empha51s supphed) |
Desplte the foregomg, the trial court nevertheless held that the language of the Trust
dictated that Bunn and Lochmandy automatically became suCCessor individual trustees upon
the incapacity of Marilyri Buhn. To reach this hclding, not only was it necessary_for the triai
court to clisregard S.C. vCode Section 62f7'701 (as well as Section 62-7-704, which defines
“vacancy”), but the law regarding ﬁduciary obligations, as well. As set forth hereinabove,
~whether Bunn and Lochmandy failed toaccept (or rejected) the position of trustee is a
-question of fact precluding summary judgment. The trial court’s ruling that Bunn anci-
Lochmandy automatically became the successor individual trustees by unilateral action of
the Trust language, desp_ite the (ﬁducia'ry nature of such pcsition, both disregards South
Carolina law and skirts entirely the issue of whether Bunn and Lochmaridy failed (passively‘ |

or otherwise) to accept the trustee position. This was error.

IV.  The trial court disregarded the legai presumptions due the Appellant at
the summary judgment stage. |
The Appellant should have beneﬁtted from a number of legal presumptions during
the Respondents’ summary judgment motion, but did not. -.
'A.  The Appellant was improperly burdened with the duty to ipresent'
evidence of iiejectiion of the Succ'essor individual ti'usteeship.
The Appellant, as the non-movant in the Respondents’ summary judgmeiit motion,

should not have the burden of proving that Bunn and Lochman_dy failed to take action, when

t.
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the Respon_deﬁts failed to prove actioh had been taken in the first place, and it was error for,-
the trial court to holci otherwise. -
| The paITyrse-eking summary judgment has the burden of clearly establishing the
absence of a genuine issue of material fact. Miller v. Blumenth_ql Mills, Inc., 365 S.C; 204,
616'SLE.2d 722 (Ct._ App. 2005); McCall v. State Farm Mﬁt. A.uto._ Ins. Co., 359 SC 372,
597 S.E2d 181 (Ct. App. 2004). |
Inits Ordef, the trial court found that the Appellanf had failed to prodﬁce evidence_
“of the. rejection of the ﬁusteeship by Bunn of Lochmandy. Not only does this holding ignore |
the evidence that was presented by the Appellant’s affidavit, it also imposes a severe burden
on tﬁe Appellant as the non-movant. Given that ‘t'he Respondents, via summary judgment
motion, were trying to avoid a tri.él on the issue of, among ot'herv things, whether Bunn or |
Lochmand}; re] ec_ted _' the trusteeship position, the Reépbndents had the burden of
. derﬁonstrating to the Court fhat Bunn and Lbchmandy, in fact, did not reject sﬁ_ch'position.
Instead, the trialv court allowed that burden to be shifted to the Appellant, holding that he had
failedb to pr()ldﬁce.é'\/idehée_:. of such rejection by Bunn and Lochmandy (égain, despite the
language of thé Appellarit’s_ undisputed afﬁdavit)._ The tn'él court’s shifting of thé burden in.
thié >regar.d was error. |
B._ ' Thé trial_ court disregarded the evidence pi‘esented b‘y' the
Appellant regarding lack of removal térms in the Trust relating
for the successor independeﬁt ‘trustee, as weil as evidgncé of Bumi
ahd Lochmandy’s failure to accept —‘ and rejectioh_'— of the

trusteeship.
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In his affidavit, tfle Appeilant presented specific evidence and specific reasons for the
lack of vrefnoval terms re]ating to him (and thus, that he did not “stand in the shoes” of the
corporate trustee for removal purposes), as weH as evidenée of Bunn and Lochmandy’s
failure to accept and‘rejectionvof the trusteeship, all of which the Court disrégarded. This
Was error. |

In determining whether any triablé issues of fact exist, the court must view the
evidence and all reasonable inferences that may be drawn from the évidence in the light
most favorable to the non-moving party. Lbord v. D & J Enterprises, Inc., 407 S.C. 544,757
S.E.-Zd 695 (2014). The Foﬁrth Circuit_vhas held that the non-movant in a motion for
summary judgment is entitled to have the credibility of his evidence as forecast assumea, his
'version of all that is in diSpute accepted, all internal conflicts in it resolved favorably to him, .
and the most favorable of poséible' alternative inferences from it drawn in his behalf.
Sosebée v. Murphy, 797 F.2d 179 (4th Cir. 1986).

The Api)ellant’s affidavit included the followiﬁg evidence:

* . -That Bunn and Lochmandy failed, for eight months, to take any steps to

accept the position of successor individual t.rustee; |
. That Bunn and Lochmandy, by their inaction, rejected the position of
| successof individual trustee; and
/
. That it was the specific intent of the Settlors that the Appellant, as successor
independent trustee, was not to be subject to the same re;moval terms as

(expressly) applicable to the cofporate trustee.
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The Reséondents submitted nothing that refuted the Appella,_nt"s afﬁdav‘it.9
.Neverthe‘léss, the trial court diSmissed the Appellant’s afﬁda&it and the evidence éonfained »
the.r.ein,. reférring. in comrri'unicéti(_)ns tb counsel that such Consisied 0f mere “legal
conclusioﬁs”, and opining that it.“describes no aétive réj ection” by Bunn and L(_)chxﬁandy
of the-tr.ustee'ship. Clearly, the trial co‘ﬁrt did ﬁo“c either assume the cr_edjbility of tIlle,' -
Appéllant,'ﬁor view the evidence and all inferqnces-that ﬁighf be drawn from th_e'same 1n the

Appellant’s favor. This was error.

CONCLUSION o
The trial court in the instant case cdmmitted' reversible error by granting partial

summary judgment to the Respondents, and the trial court’s should be reversed.

Sean Michael Bolchoz—" -
- Bolchoz Law Firm, PA
: ST 6 Buckingham Plantation Drive, Suite B
o S ~ Post Office Box 828 ' .
Bluffton, South Carolina 29910
(843) 836-3033 - - _
, ' o Attorney for Appellant

Bluffton, South Carolina - :
‘November 17,2015 -

_ ’As indicated hereinabove, Respondent Lochmandy’s July 16, 2015 affidavit, which purports
to evidence her acceptance of the trusteeship, merely underscores that the issue of acceptance and
rejection of the trusteeship is a material — and clearly disputed — question of fact.
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" THE STATE OF SOUTH CAROLINA
~ In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
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The Honorable Marvin H. Dukes, 111

Case No. 2014-CP-07-1732 ’ tof Appeals

Douglas S. Delaney, as Trustee and in his individual .
capa01ty .................................................... ereeeens e Appellant,

Marilyn W. Bunn, a person non compos mentis by and
~ through her guardian, Denise Suddes, and Margaret - S
Bunn Lochmandy.........ccccocovicenec. ceeetene e st naees e Respondents.
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Mail, postage prepaid on November 17, 2015, addressed to their attorney of record, Robert E.
Sumner, Esquire at Moore & Van Allen, PLLC, Post Office Box 22828, Charleston, South Carolma

29413.
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Post Office Box 828 .
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(843) 836-3033
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