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CERTIFICATE OF COUNSEL

Ceunsel for petitioner certiﬁeé that the Petition for Rehearing was made and finally ruled

on by the Court of Appeals on October 19, 2015
QUESTION PRESENTED
1. Whether the Court of Appeals 8/19/15 Opinion misapplied the Rule 59 standard for
_ granting a new trial absolute, where the Court of Appeals reversed the Circuit Court’s
Order granting Plaintiff’s New Trial Motion under the 13* Juror Doctrine, where the
Circuit Cour’[ s Order was supported by substantial evidence. - :
STATEMENT OF THE CASE |

Oh January 8, 2010, Joyce Ann Campbell collided with the hack of Berbara Gaihes car at
a step sign. On March 20, 2012, Barbare Gaines filed this actbionvin the Greenville County Cohrt ,
of Common Pleas. Joyce Ann CampbeIl admihed negligence ih her Answer filed on April 23,
2012. The issues at trial were the amouht of -dameges and proximate cause. The Circuit _Cohﬁ
conducted a jufy trial on August 5-7, 2013. At tfial, J oyce Ann Camphell admitted negligence
in colliding with the back of Barbara Gaines’ car on January 8, 20IO. (E. p 148, lines 11-13).
At trial, the elements of proximate ceuse and the arhouht' of darhages were the disphted issues of
fact. (R.p. 272, lines 15-18). At trial, “The stipuléted total of Pllaintiff"s medical bills was
$77,966. 56.” Order Granting New Trial Motion, p. 1. |

Defendant Campbell testlﬁed that she estimated her speed at about 35-40 miles per hour
before the collision. (R. p. 148, lines 15-18). According to Gaines and the investigating Easley
City Police Officer, Gaines was at a complete stop a 'Stop Sign at the time of the collision. (R. p.
66, lines 13-15).’ |

* Gaines test_iﬁed that the collision caused Gaines to suffer neck injuries that caused neck
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_péin, as welll‘ as pain radiating into her right arm and hand. (R. p 84, lines 5-15). BarBara Gaines
‘ testified é.xtensively about neck injuries caused by the wreck and about her pre-exisﬁng arthritis
and prior neck 'injﬁries and complaints. ‘(R. p. 82, lines 4-24). Gairi_esitestiﬁed that she did not |
have neck pain radiating into her rigﬁt arm pridr to the wreck With the Campbell. (R. p. 82, lines
4-24). Gaines and daughter.both testified tha;t Géihes srufferedfrtom se_vére ﬁeck pain radiating
into her'ri_ght arm after the wreck. (R. p. 82, line 25- p. 87, line 10; R. p. 178, lines 182, line 22 -
183 line19). | | |

Gaines, both her physicians, and hér adult daughter Joye Gaines all testified about
Gaines’s medical care. Barbara and J O};e Gaines each testified that,-. at the tim@' of trial? Barbara
Géines was 72 years old. Ms. Gaines retired frorﬁ .the Pickens County Sc;hool District, where she
worked at a Special Needs Teachers Aide fér many years. (R, p. 75, line 25 - p. 76, line 11).
: Bérbara.Gaines lives with daughter Joye, who works as a teacher in Pickéﬁs Couhty.' (R. p. 174,
line 23 - p. 175, line 9). |

By video depositions 'taken for use at trial, Gaines offered the expert opinions of her
primary care physician Dr. Lisa Harding (R. p 416 - 491), and her neurosurgeon Dr. Christie
Mina. (R. p. 323 - 414). Both Dr. I»—Ia.rdingvand Dr. Mina testiﬁed‘regarding their investigation
of Gaines’s injuries. Based on Gaines’s repoﬁed symptoms, Dr. Harding ordered a cervical MRI.
(R.-p.. 427, lines i6-23). Dr. Harding testified that Dr. Harding suspected a hefniated disk at.the
C5-6 level in Gaines’s neck. (R. p. 427; lines 16-23). Dr. .H.a;rding testified that she referred
Gaines to Piedmont Neurosurgical énd Spine for evahiation énd specialized care by a
neurosurgeon. (R. p. 428, lines 5-16).

Both Dr. Harding and Dr. Mina described the affected anatomical area of the Gaines’s
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right arm and hand as the “C6 4Distribntio.n”. (R. p. 441, lines 5-17; R.p. 343}, iines 4‘-,1>7). Both
doctors described the nature of the medical diagnosis of “C6 Radicuiopathy”, a condition |
whereby a pinched nerve in the neck causea causin'g pain and sensvory changes in the affected area
of t}ie neck, arm, and hand. (R. p. 343, line 24- p. 345, p. 25). | |

Dr. Mina testified regarding Gaines’s neurosurgical treatment‘.“ Dr. Mina te_stiﬁed about, |
Gaines’s neck surgery, an "anterior.cervical ‘disi(ect_orny and fusion" surgery designed to relieve
pressnre on Gaines'a C6 nerve root. (R. p. 347, line 11- pv._353, p. .8). Gaines and her
neurosurgeon b'o'th- testiﬁed that Gaines had a compiete resolution of her symptoms following the-
surgery. (R. p. 9‘2,‘ line 13-15; R.’p. 353, line 22- p. 354, p. '1‘8).. “The Stipulated total of |
Plaintiff’s medical bills was $77,966.56.” Order Granting New Trial Motion, p. 1.

| On August 7, 2013, the jury returned a verdict for the Plaintiff in the amount of
$3,941.00, the amount of Barbara Garnes Emergency Room b111 Pursuant to Rule 59 SCRCP
Plamtiff/Respondent Barbara Gaines moved for a New Triai The C1rcu1t Court granted
Plaintiff’s Rule 59 Motion by Order ﬁled on September 19 2013

On October 23,2013,7 oyce Ann Campbell_’s counsel filed a Notice of Appeal in the
South Carclina Coui’t of Appea-ls. On June 3, 2014, the Court of Appeals heard oral arg'nments.
- ‘On August 19, 2015, the Court of Appeals issued its unpublished decision reversing the Circuit
Court’s Order granting Plaintiff s Rule 5§ Motion for a New Trial. |

| On September 2, 2015, Barbara Gaines filed her Petition for Reirearing in the Court of

Appeals. On October 19, .2015, the Court of Appeals denied Barbara Gaines’ Petition for |
Rehearing. This Court should reverse the Court of Appeals, affirm the Circuit Court, and remand

this case for a New Trial.
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ARGUMENT

1. The Circuit Court Order Properly Exercised its Discretion Under the 13"
~ Juror Doctrine to Grant Rule 59 New Trial Motion. :

In granting Barbara Gaines’ Rule 59 Motion.folr New Trial, the Circuit Court found “fhat
mi;ch of [J_oyée Campbell’s attorne);] McGarr’s crdss eXamina‘tiop (;f Dr. Mina...
objectionable and shd'uld lia\;e been excluded.” Order Granting New Trial Métiqn, p- 2 (bold
added). The Circuit Court speciﬁcally.noted that “Not only did McGarr continuously aSk Dr.
Mina to comx‘nentvon the Plaintiff’s credibility using collatéral sources but McGarr went so
far as to ask Dr. Mina if s.he calling the Emergency Rodm Physicians"quacks.” Order
-Granting- New.T‘riél M‘otion,,p.' 2 (boid added). The Circuit Court-concluded that “fhis
questioning was in clear violzliti.on. of S-outhb Carolina’s loﬁg standing and bési\c rule against
the “p.ittin'g” of witnesses.” Order Grénting New Trial Motion, p 2 (bold added).

| 'fhe Circuit Court fﬁrther fodnd “McGarr also \-fioljated SC.RCP Rule 43(T) m his
cl_o‘sing argument. McGarr persohally addressed and personally z;ppealed to .fhe jury in his-
closing remérks.” Order Granting New Trial Motion, p.3 (bold added). The Circuit Céurt
specifically recalled that “McGarr’s closing inlcludé(i: ‘] know t_h.a;t my Greenville Coupty
jurqrs are going toibe fair and decent to me.” ¢ And you’re bright enbugh and have brains
enough. to know that that’s what I said onAMonday.’ ‘And you guys .are not so foolish or
.dumb'.’ ‘ When you heard the evidence yburself, are you guys just not bright enough to
ren‘iember?”’. rder Graﬁting New Trial Motion, p.-3 (bold addegi). Sittiﬁg as the 13" Juror, the
Circuit Court fbund that “McGarr’s argument .prejlidiced the outcome of the trial.”” Order

Granting New Trial Motion, p. 3 (bold added).
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Based on the Circuit Conrt’s first-hand observations of the 3-day jury trial, as well as the -
several Memoranda and oral arguments on Gaines’s Rule 59 Motion, the Circuit Court properly
exercised its discfetion in granting Gaines’s Rule 59 Motion for a New Trial Absolute.
Therefore, this Court should _reverse tne Court of Appeals and affirm the Circuit Court,
remanding this case for a New Trial. .

2. .The Court of Appeals Did Not lelt its Rev1ew to ConSIderatlon of
Whether Evidence Exists to Support the Circuit Court’s Order '
Granting Plaintiffs Rule 59 New Trial Motion

The Court of Appeal’s 8/ 19/15 Opinion’s “Law/Analy51s ‘section beglns

We note at the outset the C1rcu1t Court s order granting Gaines’ motion for a new

- trial conflated the standards for a riew trial pursuant to the thirteenth juror doctrine

and a new trial absolute. We address the two standards below as well as the
language of the Circuit Court’s order.

8/19/15 Opinion, p. 2 (underline added). The Court of Appeals»’ 8/19/15 Oi)inion misunderstands
Rule 59 and the long-standing 413“‘ Juror Doctrine”. Therefore, this Court should reverse the.
Court of Appeals’ Opfnien and‘ affirm the Circuit Court’s Order Gtanting a New Trial.

Rule 59(a) provides that “A new trial may be gtanted to all or any of the parties and on all
or part of the iss‘ues.v(l) in an action ‘in which there has been a trial by jury, for any ‘of the
reasons for whieh new»trial have heretofore been granted‘ in actions at law in the courts of
this State” (Bold-added). This Court has long recognized that “South Carolina’s thirteenth
julror doctrine is well esta.blished as the standard for grantiné a new tr-ial in state law
actions.” Norton v. Norfolk So. Ry Co., 350 S,.C.‘ 473, 477,567 S.E.2d 851, 854 (2002)(b01d
added) The Court of Appeals’ 8/ 19/15 Op1n10n is incorrect that there are “two standards”, one

for a “new trlal absolute” and another standard for the “thlrteenth juror doctrine.” Therefore, this
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Court should reverse the Court of Appeals’ 8/19/ IS»Opiﬁion, affirm the Circuit Court’s Order,
and remand for 2 New Trial.

In Lane v. Gilbert Cohst. Co., Ltd., this Court summarized the 13™ Juror Doctrine as
follows:

In South Carolina, a trial judge may grant a new trial following a jury verdict
under the Thirteenth Juror Doctrine. The doctrine “entitles the judge to sit, in

- essence, as the thirteenth juror when he finds ‘the evidence does not justify’
the verdict,” and then to grant a new trial based solely ‘upon the facts.” ”
Norton v. Norfolk Southern Railway Co., 350 S.C. 473, 478,567 S.E.2d 851,-854
(2002), citing Folkens v. Hunt, 300 S.C. 251, 387 S.E.2d 265 (1990). As the
thirteenth juror, the trial judge can hang the jury by refusmg to agree to the jury's
otherwise unanimous verdlct Id

383 S.C. 590, 597, 681'S.E.2d 879, 883 (2009)(bold }addec-i). In the present case, the Circuit

]

Coﬁrt “hung” the jury because the Circuit CQuft found that the verdict was not supporteci by the
-evidence. The Circuit Court’s order “hanging” the jury is clearly supported by the expert
w1tnesses test1e10ny introduced at trial. Therefore this Court should reverse the Court of
Appeals’ 8/19/ 15 Oplmon affirm the Circuit Court’s order, remanding this case. for a New Trial.

Regarding appellate review of an o'rder granting a new trial, the Lane v. Gilbert Const.

. Co., Ltd. Court went on to explain that:

Upon review, a trial judge's order granting or denying a new trial will be upheld
unless the order is wholly unsupported by the evidence, or the conclusion reached
was controlled by an error of law. - Norton, 350 S.C. at 478, 567 S.E.2d at 854.

- This Court's review is limited to consideration of whether evidence exists to
support the trial court's order. Id. at 478—79, 567 S.E.2d at 854. As long as there
is conflicting evidence, this Court has held the tnal judge's grant of a-new
trial will not be dlsturbed Id

. 383S.C. 590, 597-598, 681 S.E.2d 879, 883 (2009)(bold & underline added); see also Norton v.

Norfolk So._ Ry. Co., 350 S.C. 473, 478-479, 567 S.E.2d 851, 854 (2002). As discussed"abeve,
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the Circuit Court’s order specifically identified the tes_tiinony of Plaintiff’s two expert witnesses

as the evidence supporfing the court’s order granting a new trial. Because the Circuit Court’s

order is supported by the evidence offered at trial, the Court of Appeals committed an error of . -

law by réVersing the Circuit Court’s order granting a new trial. Therefore, this Court should

reverse the Court of Appeals’ 8/19/15 Opinion and afﬁrm the Circuit Court’s order.

rule as:

“In Folkens v. Hunt, 300 5.C. 251 387S. E 2d 265 (1990) this Court likewise stated the

A trial judge's order granting or denying a new trial upon the facts will not

be disturbed unless his decision is wholly unsupported by the evidence, or the
conclusion reached was controlled by an error of law. South Carolina State
Highway Department v. Clarkson, 267 S.C. 121,226 S.E.2d 696 (1976). When an
order granting a new trial is before this Court, our review is limited to the '
consideration of whether evidence exists to support the trial court's order.

300 S. C 251, 254 255, 387 S.E.2d 265 267 (1990)(b01d added). Applying this rule, the Folkens

Court analyzed the eyldenc‘:e presented at trial:

A review of this record reveals that the trial court's ruling is not “wholly
unsupported by the evidence” because conflicting evidence was presented on the
issues of liability and damages. For example, while McLendon complained about
negligent advice rendered by the Hunt firm, evidence was presented that he _
consulted with independent advisers before making any decisions regarding the
distribution of funds to Wellman. This would constitute evidence to support the
trial judge's conclusion that McLendon may not have relied upon any erroneous
advice from the Hunt firm. If the testimony and evidence are in conflict, this
court has consistently held that the trial judge's granting of a new trial upon
the facts has support and will not be disturbed. S.C. Dept. of Highways and

" Public Transportation v. Mooneyham, supra, 269 S.E.2d at 330. In the instant

case, we find that evidence existed to support the judge's ruling granting a new
trial upon the facts. S

Folkens v. Hunt, 300 S. C 251, 255 387 S.E.2d 265, 267-68 (1990)(bold added). In the present

case, the testlmony and evidence regardmg the issues of proximate cause and the amount of

e
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damages were clearly inl conflict, and the Circuit Court’s‘Ordér is clearly supported by the
evidénce introduced at trial. Therefore, this Court should reverse the Court of Appeals’ 8/ 19/ 15
Opinion, afﬁrrn ithe Circuit Conrt’s order, and remand this case for a new trial.-
Moreover, the Circuit Court’s order was not “controlled by an error oi law.-” Indeed, thev

Court of Appeals 8/19/15 Opininn specifically found that “tliei Circuit Court éorréctly
determined it was imprnp‘er to qnéstion Dr. M.inalon the veracity of Gaines’s deposition
statemenis.’; Opinion, p. 6 (bnld added). Surprisingly, the Court of Appeals found “litﬂé harm
- in this line of questioning”. 8/19/15 Qpinion, p.6 (ifalics added). Because.the Circuit Court’s
Oider granting a new trial was not cnntrollnd by an error of law,.the Courf of Anpeals committed
an error of iaw by reveiéing the Circuit Court. Therefore, this Court should reverse the Court of
Appéals, affirm the Circuit Court, and remanci this case for a new trial.r |

| Indeed, the Court of Apneals’- 8/19/15 Opinion attempts.io segond—guess each reason
cited by the Circuit Court foi granting tlhe- motion foi new trial. The Court of Appeals’ 8/19/15 -
Opinicin fails to understand that “The matter of granting a new trial on the grounds s_tated is
left under our law to the discretion of tlll'e:trial jndge., who hears the evidence, sees the
witnesses, and who is in much better nosition than this coui‘t to judge of the righfetitisness ]
. of verdicts.” Worrell v. South Caroli'na Pciwer Co., 195 S.E. 638, 642 (19.3 8)(quo.ting'Byus 2
-Eason, 178 S.C. 175, 179, 180, 182 S.E. 442, 444 (1935)(bold added). Therefore, 'this Court

- should reverse the Court of Appeals’ 8/19/15 Opinion and affirm the Circuit Court’s order,
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CONCLUSION
For the reasons.cited above, Petitionér Barbara Gaines respectfully asks this Court to

grant the petition for a writ of certiorari.

Respectfully Submitted

i
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/ loweace,scmr#lsszl
'(/Jo Robert Peace, P.A.
PO Box 8087

1225 S. Church Street
Greenville, SC 29604-8087
Ph:  (864)298-0500
FAX: (864)271-3130
John@PeacelLawFirm.com

November 17, 2015 Attorney for Petitioner Barbara Gaines

Page 9 of 9



R ECEIVED |
NOV 17 2015

IN THE STATE OF SOUTH CAROLINA
In the Supreme Court

S SC Supreme Couﬂ '
APPEAL FROM GREENVILLE COUNTY _ o ‘
Court of Common Pleas

The Honorable Edward W. Miller, Circuit Court Judge

| RECEIVE]D
“Barbara Gaines........cccoeuvenn. Petitioner, &
NOV 20 2015
SC Court of Appeals

J oyce Ann Campbell............Respondent. |

-Opinion No. 2015-UP-432 (S.C.'Ct. App. Filed August 19, 2015)

PROOF OF SERVICE

I certify that I have served the Petition for Certiorari and Appendlx by depositing a copy -
- of it in the U.S. Mail, postage prepaid, on November 17, 2015, addressed to attorney of record,
Marcus K. McGarr Esq., 108 Whitsett Street Greenville, SC 296

JoHxR. Peéce, Esq.

John Robert Peace, PA

PO Bok 8087 '

Greenville, SC 29604-8087

Tel: (864) 298-0500

Fax: (864) 271-3130

Attorney for Petitioner Barbara Gaines

November 17, 2015

Page 1 of 1



