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REPLY TO PETITIONER’S RETURN
TO RESPONDENTS’ MOTION TO STRIKE

To: THE HONORABLE JUSTICES OF THE SUPREME COURT:
Respondents respectfully request this Court to strike Arguments I and
II of Petitioner’s reply brief. The South Carolina Appellate Court Rules

clearly provide the only arguments that may be presented to this Court are



those arguments which were made before the Court of Appeals. See Rule
242(d)(2), SCACR (providing only “those questions raised in the Court of
Appeals and in the petition for rehearing shall be included in the petition for
writ of certiorari as a question presented to the Supreme Court”).

In response to the Motion to Strike, Petitioner argues the Court should
simply disregard any facts he may have alleged that do not appear in the
record. (Return to Motion to Strike, p. 4). This is not the issue before the
Court on the Motion to Strike, and the cases cited by Petitioner are not
controlling here. Id. Petitioner is not merely referring to facts that are not in
the record, but rather, he is presenting entirely new arguments at the final

stage in this appeal. Petitioner had ample opportunity to raise O’Connor v.

Uber Technologies, No. C-13-3826 EMC (N.D. Cal. filed March 11, 2015),
‘and the facts stated within O’Connor about Uber drivers and Uber’s business
model before the Court of Appeals in his Petition for Rehearing, but he chose
not to do so. Petitioner had ample opportunity to argue he was a direct

employee of eMove or that Unterkoefler was a subcontractor of eMove,' but

"It is disingenuous for Petitioner to allege he never argued he was a direct
employee of eMove. (Return to Motion to Strike, p. 6). He cites O’Connor to
apply to “traditional test of employment” and compares himself to an Uber driver.
(Petitioner’s Reply Brief, p. 3). Petitioner now claims he was merely arguing
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he never raised those arguments even before the O’Connor opinion was
issued.
In addition, Petitioner uses the Reply brief to raise issues that were not

argued in the Petition for Writ of Certiorari. See Bochette v. Bochette, 300

S.C: 109, 112, 386 S.E.2d 475, 477 (Ct. App. 1989) (“An appellant may not
use either oral argument or the reply brief as a vehicle to argue issues not
argued in the appellant's brief.”). Petitioner claims, “The arguments made in
the Reply are simply Petitioner’s legitimate and proper reply to the
statements made by Respondent in their Return.” (Return to Motion to
Strike, p. 7). However, the Reply stands in stark contrast to the Petition for
Writ of Certiorari and Respondents’ Return, both of which briefed the issues
squarely presented to the Court of Appeals. Even if Petitioner argues this
Court should adopt O’Connor for the “cogency of its reasoning,” he should
have made that argument in his Petition for Rehearing or the Petition for Writ
of Certiorari. Accordingly, Respondents respectfully request this Court to
strike Arguments I and II in Petitioner’s Reply because those arguments are

not properly before this Court.

Unterkoefler was an employee or subcontractor of eMove, which is another
argument that was never presented to the Court of Appeals.
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