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MOTION TO DISMISS

PLEASE TAKE NOTICE thafc the Respondent, Duke Energy Carolinas, LLC,
(heréaﬁer “Duke Energy”), moves this Court pursuant to Rule 240, SCACR for an Order
dismissing Appellant’s Appeal as untimely.

SCRCP Rule 59(e) provides thaft a motion to alfer_ or amend the judgment “shall
be served not later than 10 days after receipt of written notice of the entry of the order‘.”
The lower court issued and mailed the relevant order, a short order granting Duke’s

motion to enforce settlement (copy attached), on May 13, 2015. However, the Appellant



did not serve its Motion to Reconsider ;until June 12, 2015 (copy attached), thirty (30)
days after issuance of the court’s order.: The Motion to Reconsider was not timely and,
therefore, did not stay the thirty day tirﬁe limit for Appellant to file its Notice of Appeal
under SCACR 203(b)(1). Therefore, thé Notice of Appeal was not timely and shoﬁld be
dismissed. , :

SCRCP 6(e) provides as follows: “[wjhenever a party has the right or is required
to do some act or take some proceedings within a prescribed period after the service of a
notice or other paper upon him and the IflOtiCC or paper is served upon him by mail ... five
(5) days shall be added to the préscribed period.” The lower court’s short order was
signed, filed, and mailed from Oconee County (Walhalla, S.C.) to the attorneys on May
13, 2015. The Respondent’s undersignzed attorney received the order in Anderson, S.C.
on May 18, 2015. The Appellant’s claim that he did not receive the order (in Greenville,
S.C.) until June 2, 2015 (twenty (20) days after it was mailed), simply defies logic and
reason. The deadline for the Appellant to file a motion to reconsider, aiter, or amend, at
the latest, was May 28, 2015. Thereforé, the Appellant’s Motion to Reconsider mailed on
June 12, 2015 was untimely and did not stay the time limit for filing a notice of appeal.

Under SCACR 203(b)(1), a Ngtice of Intent to Appeal “shall be served on all
respondents within thirty (30) days aﬁc;ar receipt of written notice of entry of the order or
judgment. When a timely ... motion té) alter or amend the judgment ... has been made,

the time for appeal ... shall be statyed...' .’ (Emphasis added.) Even allowing the

additional five (5) days provided by SCRCP 6(b) for mailing, Appellant’s deadline for



?
filing the Notice of Appeal was no latér than June 12, 2015.! However, the Notice of

Appeal herein (copy attached) was not ;mailed until July 31, 2015, some seventy-eight
e
(78) days from the date the original order was signed, filed, and mailed.

Therefore, since neither the Appellant’s Motion to Reconsider nor Notice of

Appeal were timely filed, this appeal should be dismissed as untimely.

Respectfully submitted,

James W. Lo gan, Jr.
Logan, Jolly & Spi

,LLP Q
Anderson, SC 29622

Telephone 864-226-1910
Fax 864-226-1931
logan@loganjollysmith.com
Attomeys for Respondent

Dated: / 9// }‘7/// :7/

Other Counsel of Record: :
Randall S. Hiller

850 Wade Hampton Blvd.

Greenville, SC 29609

(864) 232-0026

Attorney for Appellant

! The Respondent finds it more than coxnmdentai that the Motion for Reconsideration was mailed on June
12, 2015, exactly thirty (30) days after the lower court’s order, and believes that the Appellant most likely
believed that he had thirty (30) days rather than ten (10), to file the motion.



