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CERTIFICATE OF .COUNSEL

Certificate of Counsel
Appellant certifies that the South Carolina Court of Appeals .
d#ssued an Order denying appellant Motion to dismiss without
prejudice on October 16, 2015 and received by the Appellant on
October 29, 2015.



QUESTION PRESENTED

Did the South Carolina Court of Appeals err when the Court

denied Appellant's motion to dismiss without prejudice?
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'STATEMENT OF THE CASE

. An . Applicat#on for DNA :testéng was f¥led in the Lex#ngton

- county -Clerk -of Court :on July: 26, 2043, On October: 22, -:2013, the.
-Soltcitoz!smoffweéaofwLextngtoanountgwftledaa»tesponbeeandv
- Mot#on .for Summary Dismissal. On May :21,-:2044, Appellant received

..from the- - Honorable W&lldam P. Keesley, Order .of :Intenttfon :to

Summarily Disméss: the-application fOIuDNAmtesﬁﬁngw:Onwuaywmag 2014

. f4led: Reply to Judge Keesley Order of Intention: to Dismiss.

On .June- 48, - 2034, the Court filed:an Order of Summary: Dismissal:

of: Applfcation for: DNA Testing, :A. :timely notice: of -appeal was

- f4led, On July-29,: 2014, Appellant fi#led Hhis :In¥tial Brief with
- the- South: Carol#na Court of :Appeals and:the:State responded.

- On -December: 9, 2014, Appellant filed: with-the State Law

. Enforcement .D¥vision; Freedom of - Information Reguest No. 2014-942,
. On:-Februvary -4, :2045, the Appellant réceived from SLED a response
fto<their.o.I§A.-requesta'Onyaunez2;~20m5.prpellantsfﬁled'w&th:

the S.C. Court of Appeals Motion: for: Reltef from Judgment.
- Oon July: 28, 2035, :Appellant :-f4led: with S.Cs Court of Appeals

‘Motdon. to Dismiiss Appeal Wikthout Prejudice. On August 14, 2045,

the State filed its Return to :Appellant Motion to Dismiss

‘Without Prejudice. On October 16, 2045,  the S.C. Court of Appeals
-kssued- an Order  denying Appellant Motion to D2smiss without.

Prejudice. This Petition for Writ of Certiorari follows.




ARGUMENT ’

DID THE SOUTH CAROLINA COURT OF APPEALS ERR WHEN THE COURT DENIED

APPEL;ANT'S MOTION TO DISMISS WITHOUT PREJUDICE?

This matter comes before this Court by a den#al by the S.C.
Court of Appeals (on October 19, 2015, and received by the
Appellant on October 29, 2015) of Appellant's motion to dismiss
without prejudice and with leave to appeal again dated July 28,
2015,

The Appellant request the Court of Appeals to dismiss the
matter without ptejud&ce, based upon the receipt of evidence
from the State Law Enforcemgnt Division that was not consider by
Judge Keesley in his decision prior to denying Appellant's
Application for DNA Testing.

In his May 13, 2014, Order conditionally denying the
application, Judge Keesley concluded upon the October 22, 2013
response from the 11th Circuit Solicitor's Office that: After the
Application was sent to the Solicitor's Office the following
things were determined:

a) The weapon and the clothing are not available for testing;

b) the evidence from the trial was released by the Clerk of

Court, pursuant to an Order of this Court dated August 24,
- 1998; |
c c¢) On August 22, 2013, the Solicitor's Office of the 11th
Judicial Circuit assigned investigators to review recérds
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d)

e)

f)

9)

h)

and search for evidence and found no paperwork or evidence::...
from the trial;

The Solicitor's Office of the 11th Judicial Circuit instructed
dts Record Custodian to search for files related to this case
and 4t was determined that files prior to 1992 were destroyed
when pipes burst in the basement of the old office of the
solicitor’s staff;

The West Columbia Police Department does hot have any evidence
from the trial, as confirmed by the Evidence Custodian of that
agency on August 26, 2013;

SLED does not have any evidence from the trial, as the weapon
and evidence tested were returned to the Lexington County
Sheriff's Department on January 23, 1990, which was prior to
the trial;

Lexington Medical Center confirmed by affidavit that it does
not have any evidence from the trial, no longer has any
specimens for tes?ing related to this case, and that its
records show that no DNA testing was done by Lexington
Medical Center; and

the Lexington County Sher&ff's Department does not have any
evidence from the tfial, except an incident report with case
number 89-38992, as confirmed by a search performed by the

Sergeant of Evidence for thewgepartment.

The Court in #ts Order of the Intention to Summarily Dismiss



-

'ﬁootnoteh154theJCOurtvacknowledgeswthatiquestion;couldaex&st:ﬂn
‘the ;abstract about: whether: the absence .of: blood on. the gun: and-:

on Mr, :Ware, -could .go to:an. #ssue related to whether there dis
doubt -as to:murder- versus acci#dent or #nvoluntary:manslaughter.

The Criterdal.of the Evddence Preservation Act S.C: Code:Ann,

- 117-28-10: through..320 -has not :been followed.: The procedure to -be

folloved #n address#ng a reguest under - the.Evidence Preservation

Act}have=notabeen=fo&louedwby~any-ofwhhe Custodtans of : the
Evidence dnvolved:&n th¥s case andsthisvﬁs:evident.
On Decenmber: 9, 2014, :Appellant f#led with  the State Law

Enforcement - D¥vis¥on, Freedom of Information Request No., 2014-942,

kAS»auresultnof~theYreqnest:the attached documents were provided

by- SLED:.
1. Offdckal Report of SLED Laboratory F#le No. L89-11725,
- December 4, 1989, -

2+ SLED -Disposiition of Evidence Form dated January 23, 1990 3:10pm

The fact ‘that this evidence was available to the: Appellant

through his request to.- SLED proves that the Custodian of: the

- Eviédence -and the Offi#ce of the Solicitor. #n their response to the

Application for DNA Testing were not: as thorough as they should

have been in the#r search for evidence related to this case.
-According to the documents provided by SLED, there was testing

done by SLED, the results of which was not made available to the

Appellant. The quesiwon i4s what are the resuits'of»the‘test&ng?-
South Carolina Code Ann, §17-28-70(c) state: in part "provide

the Appellant and the Soldcitor with a copy of any document, note,
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CONCLUSION

There 4s one th#ng that &s clear and not denied by the

-Respondent. The statute concerning the Preservation of the

Evidence Act was .not followed. The Appellant as a result is being

dented his fair opportunity 4in this matter; despite the facts and

the evidence presented by the Appellant the South Carolina Court
of Appeals has reached a decision to deny Appéllaht's motion, This
4&s a clear err and thiis Court must exercise its power and correct
what the record before this Court demonstrates is an err by the
Court of Appeals. For the reasons stated, Appellant asks the

Court to grant the petition for a writ of certiorari.

Respectfully submitted,

.Alfonso Ware Jr.

BRCI/Monticello 242; 7168464

4460 Broad River Road
November 24, 2015 Columbia, SC 29210



-Alfonso Ware Jr. '

- 'BRCI/Monticello 242; 168464

4460 Broad  River Road
Columbia, SC:29210

'November 24, 2015. RE CEr VE@

S«Ces Court of Appeals . NQV 25 2015
Jenny  A. Kitchings, Clerk - C

‘Post Offkce Box 11629 == Lourt of Appe
columbta, SC 29214 als

‘RE: Alfonso ‘Ware Jr., V. The State
-Appellate Case No, :2014-001470 .
Dear ‘Ms., Kitchings:

Enclosed you will-fi#nd the original Petition for writ of
Cert¥orart and Appendix wi#th the six copies of the petition with
two coptes of the append¥x, And also enclosed #s a copy for my
records to be clock-stamped and returned in the S.A.S.E.

All -parties -have been served with their copies of the
appendix and petition with the certifdcate of service attached.

I appreciate your assistance #n this matter greatly., Thank you

very much, and have a blessed thanksgiving,

Sincerely,

)0,

Alforfso Ware Jr.

cc: Alan wilson, Esquire
Donald J. Zelenka, Esquire
Donald V. Myers, Esquire
Fidle






