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ISSUE PRESENTED

Did +he PeR courT err in failing o find ¥mal counse)

INeffective for failing 4o obtain Frial franscript of

Second ¥l S0 use it in impeaching the oredibi bty
of +he Primary state’s witness at +rial .




STATEMENT

In ?Sounucug 300V, %e-ISpa,H'a,n\ourB County (-Z—»ra,ﬁo\'\’)'ury
indicted Bodney A. Nash on +re eharges of murder and possg-
essien of o firearm during +he commission of o erimme of
Violence., on May s-7, 2008, Nash proceed ed to +rial before
+the Henorable, Thomas Russo and @ Jury. Nash was repreé-
-ented ‘by Willraom Godfrey, and +ne state. was represendted
by Anthony . Leiber+ and Pyan MeCarty. App. ). The Jury
found Nash guilty as charged, Q,nd +he Judge fm‘poséd concur
Fent sentences of foryy \,em‘ for murd
Possession of & $irearm o\uring +he Co

crime., APp.abY,ita- 3, App.3N5 1.5

er and five years for
MMIissian O?@violenf
o, Nash's CUH'orne\J filed
& notice of appeal which wes . perfeocted by Hhe 0€eice of
Appeliate Defense with +he £

hng of o briep pPursuant +o And
ers v,

Colrfornia, 336 u.s. n3g (1q 7). The South caroling court

of Appeals dismissed Nash’s oppeat on March 197, 3.0i0. Stote

V: Nash, ©p.No.a010-up- 7 (Ct App. £iled Maren 1, d010).

on Suly 3.0, 3010, Nash fijed an apptication for Pest-Conviction

relief (Pch): The state Filed a refurn on February 1v,2.011, An

Y 7,303 before +he
Derham. Cole, Nash was represented by Alevandra

evidentiary hearing was hetd on Sanwar
Honerable 7.

Prose petrition follaws.




ARGUMENT

Did +he PCR Court &cr in failing +o $ind +riad counsey ineffec-
{—ive for 4‘““,;“3 +o clotain +ria) transeript of second +ria 80
use it in ‘\mpemh;ng the credibility of n
:n'-’rness at Fhird +riol. |

e pr§ma,r\; dtate's

on Tune 3o,

003, Terrell Facr and Michoe) Wiggins were lequ-
N e Linvy

He Ftills subdivision afier FaXing wigging’
and her friend +o Wiggins’ house. As ey were driving
the street, ey allegediy saw Nash Branding by a car
ng a gun. Wiggins destified ¥hat as Yhey rode by,
backr and saw Mash widh Fhe gun. ws
wiggins d

srsyer
Adown
held-
he Jooked -
ggins ducked dewn.
idnY heer & gunshot because Fhe music was up.
His $riend Terrell who wos driving said re was i, Wiggins
had +o stop +he car because Terrel) passged o

ut. App-Gy, i1,y -
App-104,1118, Wigg

NS had no dowst “hot Aas
who Kinted Terrell . App.1o3, ). 13- a4, O Davi'g wrep,;l—hea Foremsic,
Paolegist, yestifreq that Terrell died €rom bleeding +o

death from the gunshot wound Yo his jegt armpiy and Hirougn
his hear+. App. bl 1y,

n was dne Persorn

10~ App. Vo™, 1. 47,

ad gone +o Nis. brovhers
» WHioh was in the, Linville Bills Sypbd;y.
N 500 and 520 becaug

heuse on Jwne, 30, 3005
tsiom. He yest betrwee

80 see his sister

y-and enpir prachice dhat NIghT but he did not Know +Hnet

unti) she caved as she was lechfns woerk. Nash wermy hoemne,

5'




and cooked himsele a pizzoa. and watehed +elevision ., He nad
no cigare++es so he went 4o vhe nearoy stere and +hen returned
heme . His wife came home and Hhey weny +0 VIisi+ his sister bu+

+he doors were jocked as i1+ was Yoo Jate, They went +o bed. The

nexy mornlng,‘ detectives €rom +he Sheriffs depardment came and

ook him in. Mash gave @ statement and +hen was arrested and
charged wivh mucder, He +‘es+if

1ed Hhat he did ror Kill Terret|
Eorr. App. 301, 1. 13~ App, B3, H. b .

AY Nasn's pegr hemr{ﬁg, Nash testified +hat nig ¥ral tounsel was
Ineffective for failing Yo ocBtoin Yhe +ran script from e secand
*riod, S0 USE it in }mpeo,oh»'ng e credibility of +he Primary
Stares witness @t +ne hird +rial. APP-339 )1,31-2.8
In Michael wiggins volutery starement +o $he police,

he stated
+hot after vhey dropped Mg sisYer and her friend ogp

oot Whiggins’
heuse, ¥hey went right back up 01d Farm Poad and sao Alesh
leaning against o car, helding @ gun down by his side. They go+

+wo houses Past wnere aAlash was 5+a,nc£»‘n3 when he heard one

Shet. “They ducked deowon. Terrel) said +*hey're sheot) ng a+ usg,

Terrell sped up and sajd TR EXNibidsirg, |

TN ANash's first rial, Michael Wigging tes+Hified %a} when
Wiggins sawo Nash heldimg o
qun and en +old Ferret| +hat Nash got o
ed ot Terrell didny wear h

+hey went back up He Street,

guN but ve guess-
N because vhe music was wup.
They got past +he house ¥nen Tecrell said +heyre shooring

o4 us. Tercell duecked and wiggins dualced,éhen Wiggins heard

b,




- #ne last shot +har was Phe ore Ho it Terrell, App.3$3,1.33
- App. 33U, 1. 1-7. Wiggins ¥hen tesh$ied Hhat he diddy hear
Shet. App. 394,119 - App. 395, 11.1-0 . WigqIns +eshied Hhot be‘Por(:‘g
Sune 3o, 200%, ne seén Mn,sh'anl5 co w@b\e o'—? +1imes, APP.3?U)
W3- 1-5. wiggins A/dnt see Neash af o enristmas funchen +o

Seeing Nash once at a enristmas funcdion ,'APP-3‘6Q,H.3\3-APP.‘

- 390,138 5 APP- 390, .15 -9,

In Nash's second ¥rial, Michael Wiggins +es+ified Hray when

ey Past $he house,leaving put tne éu\odivisian, he nevey duck-
ed down, but gmhced back and ocg,h;a.,shj Saw Alash shoot w
QUN. Wggins testified Yhat he didnt put it in his State ment
Te Hhe police because he was Probatol

Y teo nervous. He stayed
¥nNat he heard #Hhe Shet. App.

920,116~ App. L3, 1h. 3., Wiggins +est -

fied +hat he saw Nash « couple of +Himes in $he Neighborhood

I5-17. Wiggins tesheied +hat
e didrt see Alash For Probably more +than 4hree

Christmas Cunetion, App. Hilp, 1. Q-5

and at one famnily eveny. App. Hoq, ).

years ato-

At Nash’s Pnird Frial, Michael wiggins/jresﬂ-s;’;ecp $hot he did-

Not hear a shot because +re MUsic wes up. App: 99, H. 3i-a3,
Wiggins +estified that he locked back, saw mash Wit e,

gun, ducked down,Hhen Terrell said he, was i+, App. nac_;,n.r—s;

SYMas Suncy-

ioN years ago and wefore and wehwesn Hhat +ime and +he
- 5h00/+iﬂg)

Wiggins Yestified thar he saw Nash at o Chri

he s Nash 1n +he neighvborhood all Hie Hime. App.
RPP.103,11.117, Wiggins +estified Yot he and Aash
Played basketont| Yogether. App. 105, 1,

toa, 11, a4 -

H-13.

AY Nash's pep hearing,; Nash teshified Jhat

he received $he
a. ,




) *ranscrl PY From s second #*ral “hrough his PCJZ Counsel,
- Nagh testigied $nad he thougi +rial counsel oviained o copy of
- he Yranseript frorn e second Yriad but subsequerntly leorned

“hat iad Counsel d;dn"" requesh Fec,e,i\;ed or hove a_ copy (9{, '

- e franscripd From $ne second 4yl AVailibl@ $o him. MNash
Yestified that he wnd wis +riad cownsel didnt review the
Trangeript of dhe second +riad 4o prepare fov Yne Haird
+ried. APpp. 340,11 | - App, 3141, n-é.u

At Nasws PeR heofing;%ia_} counsel yestified Hnay Ihe
Feason why he didn¥ procure $ne +ranscript $oom Hne
5e@n& el and use 14 Yo addrck Michae| Wiggins every
way pessivle was because he didny see Very much dieg-
erence in Micheel wiggins +es+5mo)mj between +He Firsy
and secend +rind and he didnt see +he necessity of geti-
1Y Anerher +ransceript for +he sake of +riat 4o get ready
For +he +hird 4ricd. He YestHified $har he tHhought ne did
what he needed 4o do and i€ he mMissed Somedhing then
he missed it and the +ransceript wil Nave 4o speawr for |+
3elf, Trid) ceunsel and sobreitor Antheny Lesvery was going

1o get o transcriph, them +r el Counsel waes going +o geya

Franscript Yoo, App. 271,11 b~ 23 s APD.370,1114-31 ¢ 5 Ape. 371, 10.80-
APP.3T)N). -3,

The PCR Tudge vuled +hot he Found Fried counsel’s +est;-
mony Yo be more Credible than $he testimony of Nash,
The Sudge Found\ ot counsel was “Hheroughly Cornpetont
in s representation. Nash foilad +o preve Yhay ool

8.




counsel was 3ne-¢~?eo-h've,nar Yhat Alash was prejuciced
by counsel’s perfermance., App. 43)- App. U3 2,

The peey Judge stated Hhat Aash ard not Proffesr any questions

Counsel allegedly Failed o ask Michae) Wiggins and did not
Present any testimeny showing Wigging answers at Friaf -

wordd have been different, Alse $nay Nash did net show $hay
adifferent approachn 4o cress- examineh ey would hewe been
beneficial +o +he defense, and +hat MNosh hmd,@éﬂed Yo 059ar

oYy +es~Hmom\) or ewvdence 4o demonsdrate +hat +he ou+o,omé,
of ¥he +ridd woldd have been o

Yhat +ranscript. App.uz).

u'-??éren-l' had couwnsel obYained

SecYien Yb-9-10 6§ Yhe Soudh Carohnec code,

prevides'\sn pery-
inent Pary

HA T s unlaw P for @ person 4o wilfuly give
false, mis)ead¥n9; ofr incarnple+e+es+{Man\) under pathn in
any court of record, judicial, .adm»'m's-%ms\—ive, or regulatory
proceeding in Hs stade. (d) T4 15 uNlao$ud for a. persen 4o
wilfly give Sadse, mislexoﬂnﬁ,
on o\ac;unem’, recerd, repert,

of Hhis s-)*ﬁ’e.

or cemplete information
orform required by Hhe taws

SCRE under Rule LEZ(e) " Bias, preyudice or any wmotiveto -

Misrepresent MLy be Showon +o impeach e Witness eidner
| by examination of Hhe witness or by evidence odherioise |
‘adduced” Thnis subsecHan of Rule 0% PFESErves 3ouyh .
Caroline pPrecedént hetding Haet generafl |

Y3 ongHning having:
o Jegitimate +en dency +o Harevo Hght en e Tecfowey ,

<9




. Ment ¥hen made by e witness wos essentially different

+rudh fulness, and sincernty of a witness Moy be showon
ancl ccms»'dem& In determining Hne creol".j— o be accerded

his +es+‘.mom, b 5+a;\—e V. Brewingten,aion S$C.47,32 0 S.E.24
aua (1a9) . ‘

s 439 WIHNess admits @ prior jncons|stent s¥ere ment, he,
has impeached himsele and $urther evidence Hnereon ig
inadmissiblet Stote v. Lynn,s.c. gy <

E.9d T8k (1931),

§+w*e V. Bethune, l/oq 5.. 353,89 S.E. 153,.)514,

held $hata
N1 +riad showld have been granted because of Hhe affidayis
of Fhe assistant soliciter 4o +he effect Wt he Jeiked with
Hhe stave’s chited witness before +he +rial; +hat ¢he stote-

3
from yig Festimony on examinah'on by +he soliciter ax the 4rinl.
"The tneocy of Hhe law is Yhat +he dulies of $he sohiciter

are quas) Judicicd, and +hat, while it is More _especially made

his duwty o cenduet $he prosecuhion so asdy present dne Socts
upen which +the state seeks a cenvict

ion never¥heless %e,
his part shal prevent
+he prisoner from having a Sair ang wnpacHal Yeial. The

rest upen him ‘e see +hat no act o

Staxe does not desire @ convicten in any case wnless Hhe,

prisoner has been accorded these rights Hnad entibie him
+o o faur drial: When Hhe 23Sistant 6oh‘o/y‘+ar heard ¥he wit-
ness +es+i¢y di fferenty; From e 5+a:\'ern/en+s wWrichn he

hod already meade, 7t was his dury Yo bring such facks
+o e adtrention of ¥he selicitor in ordec at he mighny
Yaxe such steps as mighht be necessary +o enabie e,
Prisoner 4o hove a fair +ricd ¥

1o,




Due proCess is a reqquire ment that cannot be deemed Yo be
2a¥isSied by mere notice, and heoarv‘ns i o stefe has contv, ved
& conviIcHon tareughn ¥he prerenss of a +riw) which i drudh
15 but used as @ Mewwns of depriving o deSend ant of liberty
%ro;éh o« dell berate decephon of court and Sury 0y $he
presentation of testimeny tnawon Yo ve perj vred"” Mooney

V. Holovian,8a4 U.3. 103,

——

“The +esirmeny of e« witness ondriel m
Contridiodory Yesthimony given by him ot
How ever

Ry be discredited vy
- pre\{m{v\wr\/ heeving.
ysuch Lormer Yes¥inony must be estaslished by«
tegal, competent and proper peoot! Staxe v,

Hicks, 418 SeC. UM,
140 S.2.3d 20y (1an3),

“The faiture of e Prosecuter Yo correct vhne ‘estiman

y of
e witness wrwch ye

Knew +o be fase, denied peditioner
due process of Jlaws in vielahian of $he Fourteentn Amend ments
State v. MayPield, 104 5, E. &d M1 (1a59)

Where {neffective assistance of coursel ig alleged as a
ground for relief, the applicant must prove dnax W tounsel’s
conducy so sndermined e proper ¢umoHoniﬁ3 of the advers-
arial process Hhat +he ¥ria) cannet be .relied upon 45 having

preduced a just result” s4rick fand v. Washingson, Hyl, U.5.bbh,

oM 3,04 3053, 1984) 4, Butler v. State, a3 S.00 HYt 334 5.2.9.d

‘%12 (1985). Tne preper measure of performance is wheder
Fhe attorney provided representaction withina e ronge of

competence requived in eriminal caseg. Strickland v. Was -
ingten, suprey Butler v. State, suprec.

I,




A+wo prenged +est is used in evaduating altegations of in-

effective assistance of counsel. The applicant must prove

»+hoa' ceunsel’s performance wWas deficient and fepy below

 reasenaoly professienal Nerms; and +here is ®X reasonplole

Prevalility Hat, bud $or counsel's wnprofessional ervrols,

ok reswit wewld have been &) $Cerend Chevry v, State , 200 s,¢

HT-11%, 380 5,2.2d b3 (1990 .

Areasonable probeoility 18 o provatsi Wity ‘5u¢~¢u’c{en‘\’+p under-

mine eenfidence in “Hre outceme of +ne +riad, Ard. v, Cotoe, 373

'3:C 319, 331, M3, 5.E.8d %90,5%0 (30017 ) Sohnsen \. staye, 3295

$.C. 182, 480 S.E.ad W33 (+497).

Nash fest+ified a+ his PeR heanng +hay +he 'pr\'mou-g SYaye's
witness Michael Wigyins' +estimony hagd ohangecQ over +he
course of Hhe three +rals; from tO1ggiInS so.,\)w\s Hhot e didnt

hear a- gun shet, +o Wiggins swying ¥hat he didnt heat a gun s het
dand acttually Zaw Alasn shoot O GUNAPP.BYS W 5-9.10 . Abash +fest $red
at PCR that s $rial counse) sheuid have Cross - ewa.muned mnchaz\
whigging w$in3 his prior inconsistent stetement and Haet (§ his
+rial counsel wewd have used +nhe Votun*‘rtu‘\j staxrement $rom michaél
Wiggins, and +he testimony $rom Wiggms' from +ne Cirst and %econdg
+ridd Franscripts . Fo arrack Michaeel wigging credibility at %e%w&;

l
+riol) ¥he Jury wowd have rendered o di1€ferent verdict. APP. 345,135~

App: 30,131,

The/ +e$P|mm\l of Michae) wxggms ¥ Yriod was Not amufo&e,

When he wos asked wheter of notr e Yheard) o guns het

15,




afyer passing +he residencd ¥nat he allegedly souw Mash holding
@ gun wefere higs £rend was shel . Triad counset showdd hoye offer-
ed Michael Wiggins' voluntary stodemnent af ¥ od adong With |
miggﬁns' +esHmeny from Mash's £irsy omd second Yred 4o allard
Cownsel +o Cress - exuming Michael Wiggins chi fferentiy .

Triad counsel preyucdiced Masih when he fouted 3o cotoin Hee
Fronsceri Py Fromm Jash's seco)nd‘ el Tn Ahe secend friad,
NMhchael Wiggins +eéﬂmmy was $vhot he heard a. shey wven
.%6\5 -Pq,sseo\ +he res;dence which was different Lrom Wiggins’
Feshmeay in MashWe First +rial which his Yeshmeny was Hhay
Wigging heard o shet and ¥hen suddeniy changed nis -hesh'mws\{

e nek hearing & shot. Micheel Wigging Was speci$ic in his

Velubitary stekement when he stated Yo he Ovly heard (1)
one ghor. iy Nash's +hird +rial, Wiggins desti€ied +nat ne did

NoY Near dshot beciuss $hne music. was up, Whien s disferent

from wiggins’ veluntary srarement and Wigging' Yes¥vmoeny '
Mash's €irst and second 4rial . | |

A NasW's Phicd Hrial, one of $he questions From +he jury during |
deliveroion was +o see e veluntary statement nok was
made by Miehael wWhggins at ¥ne padice sradien . APp. 300, N. 19-19 ,

The prosecution was allowed +© build % case and ovtain a
from corntridicted Yesy mm’\‘\{ given by e only truciad witness
e srade presented againsty Alashls defense which wus Miches)
Wi ggins. Wiggins' eredivilily was ¥he Foundodh'on For Mash’s

orrest and cenvichen.
13,




A different appreacin 4o cress- exoaminsdhon wowd haue been
veneficial Yo ¥ne defense had +Hniald c,@\‘fl<166\ poYeined ¥he breuns-
cript from Aashie second friad +o prepore for NaswWs third triod
40 attock Micheel Wiggins' eredivilVity fn more ways Hhan wdfacy-
a‘ng his identh $'cedh'an c/re,dR\oHHB e App. 3131, 33 ~ApP. 3T 1-4,
Nash did not receive effective assistance of counsel for this

Feason.



CONCLUSION]

Based ¢n ¥ne abvove, certioran showld be growted, and +he
Conviections wnd sentences reversed, and #he case remanded

Lor or new Sried) .

'P'QSPBC*‘F&\M Sub mi%—e&,.

GLednan, Aevander Dask

- Rodney Alewaendei Nasn

Petitioner

15,
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R
5/(/c( Y b/}l‘ f'vt/t h-ﬁ— AR ﬁfzﬁ/ Z j%/(‘/ hine o <‘foa rﬁ’(&(\/ a 5'75/) Yo

J/;j;h’ bllc/I/ T sad e Lleod Oy 7’64/:/(// Z %/?zxﬁp/ dexa € Llact /6/0/(/ Giedd /C’/'/% (& 5r
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-—————-—\ - » .
pages(s), and I swear that the statement thaf I have Just given is the truth, the whole truth, and

I have read this statement consisting of __/

nothing but the truth, so help me God. I also swear this statement was given freely and voluntarily and I have received a copy of my statement.

This statement was completed at YTRVLP, [) M. on the 3/ day of ///;c/ v S
WITNESS: %‘///iﬂ/ﬁ 7//4/ Qﬁjﬁ K 7”()1‘}\ Q\Q/{/‘mm
A/ -'L I Q'g“ ture of person giving voluntary statement
"TORN to before me this '1) O m. y an

day of Junvt

— ] ( —*
Q emir=( é’/'fz n A
Notary PABIicHf SoptirCarolina
Mv Cammiccinn avnirac- 'l L—i /:/‘/ A .-7 17//\ -

(Seal)
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Exhibit# 2
CASE# 2005061923 VOLUNTARY STATEMENT ~ Page 10f1
STATEMENT OF: Michael Dean Wiggins , JA‘GE: A19 DAT[?E 46I3QIQS
~ JRESS: 707 Old Farm Rd. |
PHONE# 864-576-8834 DOB: 12/5/85 SSN:  251-61-7715

I (Michael Wiggins), Terrell Farr my sister Toi Herbert and her friend Taquialla were going home.
We were in Terrell car. We came up a street before Rodney turn right and Went down Old Farm road.
Went by the house at the corner of Old Farm Rd. and Rodney. |saw a black male who is married to my
cousin Tamera Meadows. | said to Terrell that he is looking at us. Terrell said | see him we went down
the road to dropped off the two girls. We turned around and went right back up Old Farm Rd. As we
went back by the house | saw the same black male again lending back on the white car. 1saw a large
hand gun with a long clip in his right hand. He was holding the gun down by his side. We were about
2 houses down were the black male was standing when I heard a shot we both ducked down. Terrell
said there shooting at us. Terrell speed up and said I'm hit, Pm hit. 1said for real. |told him to stop |
had to stop the car for him. | saw the blood on Terrell. |flagged down a black lady and let me use her
phone. 1 called 911. 1 checked Terrell and waited for help. Not of people came running up the street. 1
only heard (1) shot. Terrell and the black male had a problem with (Alex and his brother) Terrell told
me that Alex and some other boys shot up his car the first or se.cond shooting. He also told that Alex
and his brother was shooting at him when he road pass there mother’s house on Chelse. | don’t know

why there are beefing. END OF STATEMENT.

I have read this statement consisting of __1____ page(s), and I swear that the statement that I have just given is the truth, the whole

truth, and nothing but the truth, so help me God. 1 also swear this statement was given freely and voluntarily and T have received

a copy of my statement. This statement was completed at 11:10 _P M. on the
30TH day of JUNE 20__05_.

! WITNESS:

Signature of person giving voluntary statement
SWORN to before me this
day of , ,20 .
A ~ (Seal) |11 A
' 'ga Notary Public of South Carolina

-~ L \ ’ My Commission Expires:
l\\D(\/ Typed by: TJ

I O B



STATE OF SOUTH CAROLINA- |
IN THE SUPREME CoUuEY

Cerfiorari +® Spartanburg Coumtby
3. Derham Cole, Cirettit CourtSt mdé% SUPPEME GcOURT

RODNEY ALEXANDER NASH PETITIONER

V2

STATE OF SOUTH CAROLINA RESPONDENT

APPELLATE CASE NQ. 30I5-000070

\

CERTWACATE OF SERVICE

T cerhify that afrue copy of +the Prose petition
£or wrlt of cecticrori have been served gn Danie) E.
Sheasouse, Clerk of ceurd -’l_-his:ig,dag of November;
2015 o |

APfidavit EWIEY: Y .
SWORMN TO BEFORE ME +his #‘;f";e@ Alexander Nash
20 day of Mevemboer, 201 aagmo

S JgMM ~ PETITIOMER
Notarty PuwolioFor Souwrn Carojing
12-[{&-20/7

My Cemmissian Expires




