
THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT
,APR 0 2 20I2

APPEAL FROM ORANGEBURG COUNTY S*C» §Upfem© QQUlt
Court of Common Pleas

Honorable Diane S. Goodstein, Circuit Judge

Unpublished Opinion No.: 201 l-UP-517 (S.C. Ct. App. filed Nov. 29, 2011)

Norman M. McLean, James N. McLean, Marie McLean-Choi, William N. McLean,
Robert L. McLean, and JL McLean Properties, LLC Petitioners,

v.

James B. Drennan, III as Personal Representative of the Estate of Elizabeth McLean Pence,
James E. Brogdon, Sr. As Trustee of the Trust Agreement of Elizabeth McLean Pence dated May
28, 1999, Wachovia Bank National Association as Personal Representative of the Estate of
Elizabeth P. Pence, Wachovia Bank National Association as Trustee of the Elizabeth P. Pence
Trust, Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J. Pence, Jr., as Personal Representative of the Estate of Stephen
Pence, and Harry R. Easterling, Jr Respondents.

AMENDED APPENDIX

Volume 4 of 5

David Alexander (SC Bar No. 68632)
CULBERTSON + ALEXANDER, LLC

Post Office Box 1904 (29602)
114 Manly Street

Greenville, South Carolina 29601
david@culbertsonalexander.com

Telephone: (864) 370-8222
Facsimile: (864)370-8227

ATTORNEY FOR THE PETITIONERS



Other Counsel of Record:

Matthew H. Henrikson, Esq.
Clarkson Walsh Rheney & Terrell
Post Office Box 6728

Greenville, South Carolina 29606
Attorney for James B. Drennan, III

Harry R. Easterling, Sr. Esq.
Goldberg & Easterling, PA
PO Drawer 655

Bennettsville, SC 29512
Attorney for James J. Pence, Jr. and
Harry R. Easterling, Jr.

Jeffrey L. Payne, Esq.
Turner Padget Graham and Laney, PA
PO Box 1473

Columbia, SC 29201
Attorney for James E. Brogdon, Sr.

John J. James, II, Esq.
Pauling & James, LLP
PO Box 507

Darlington, SC 29540
Attorney for Marlboro Academy, Inc.

James Randall Davis, Esq.
Nicholson Davis Frawley Anderson & Ayer
PO Box 489

Lexington, SC 29701
Attorney for Money to Go, LLC

Edward B. Davis, Esq.
Bell Davis & Pitt, PA
227 W. Trade Street, Suite 2160
Charlotte, NC 28202
Attorney for Wachovia Bank

W. Cliff Moore, III, Esq.
Ellis Lawhorne & Sims, PA
PO Box 2285

Columbia, SC 29202
Attorney for Charles P. Thompson, Jr. and Cheri
(Cheryl) Brown Thompson



THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM ORANGEBURG COUNTY

Court of Common Pleas

Honorable Diane S. Goodstein, Circuit Judge

CaseNo.:2006-CP-38-1523

Norman M. McLean, James N. McLean, Marie McLean-Choi, William N. McLean,

Robert L. McLean, and JL McLean Properties, LLC Appellants,

James B. Drennan, III as Personal Representative ofthe Estate ofElizabeth McLean Pence,
James E. Brogdon, Sr. As Trustee ofthe Trust Agreement ofElizabeth McLean Pence dated May
28, 1999, Wachovia Bank National Association as Personal Representative of theEstate of
Elizabeth P. Pence, Wachovia BankNational Association as Trustee of the Elizabeth P. Pence
Trust, Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J. Pence, Jr., as Personal Representative ofthe Estate of Stephen
Pence, and Harry R. Easterling, Jr Respondents.

RECORD ON APPEAL

Volume 4 of 4

David Alexander

Culbertson & Alexander, LLC
110 Williams Street (29601)
PO Box 1904

Greenville, SC 29602
Telephone: 864.370.8222

Attorney for Appellants



Matthew H. Henrikson, Esq.
Clarkson Walsh Rheney & Terrell
Post Office Box 6728
Greenville, South Carolina 29606
Attorney for Respondent James B. Drennan, III

James Randall Davis, Esq.
Nicholson Davis Frawley Anderson & Ayer
PO Box 489

Lexington, SC 29701
Attorney for Respondent Money to Go, LLC

Harry R. Easterling, Sr. Esq.
Goldberg & Easterling, PA
PO Drawer 655

Bennettsville, SC 29512
Attorney for Respondents James J. Pence, Jr. and
Harry R. Easterling, Jr.

Edward B. Davis, Esq.
Bell Davis & Pitt, PA
227 W. Trade Street, Suite 2160
Charlotte, NC 28202
Attorney for Respondent Wachovia Bank

Jeffrey L. Payne, Esq.
Turner PadgetGraham and Laney,PA
PO Box 1473

Columbia, SC 29201
Attorney for Respondent James E. Brogdon, Sr.

W. Cliff Moore, III, Esq.
Ellis Lawhorne & Sims, PA
PO Box 2285

Columbia, SC 29202
Attorney for Respondents Charles P. Thompson,
Jr. and Cheri (Cheryl) Brown Thompson

John J. James, II, Esq.
Pauling & James, LLP
PO Box 507

Darlington, SC 29540
Attorney for Respondent Marlboro Academy, Inc



STATEOF SOUTH CAROLINA,

COUNTY OF ORANGEBURG.

NormanM. McLean;James N.
McLean;MarieMcLean-Choi;
William N. McLean; Robert L
McLean; aridJLMcLeanProperties,
LLC,

Plaintiffi,

versus

James B. Drennan, HI as Personal
RerflesentanveofmeEstaWof''
ElizabethMcLean Pence; James E.
Brogdon, Sr. as'Trusteeof meTrust
Agreement ofElizabeth McLean Pence
dated May 28;- lSfc^Wactfov&Banlc ;
National Association, as Personal
Repiesentative ofih^Estafeof
Elizabeth P. Pence; Wachovia Bank
NationalAssociation,as Trusteeof
the ElizabethP. Pence Trust;Marlboro
Acadehiy, Incl; Charles P.Thompson;''
Jr.;Cheri (Cheryl)BrownThompson;
Money to Go, LLC; James J. Pence,
Jr., as Personal Representative ofthe
EstateofStephenPence;andHarryR.
Easterling,Jr.,

Defendants.

IN THE COURT OF COMMON PLEAS
2006-CP-38-1523"™

ANSWER OF THE DEFENDANT
MARLBOROACADEMY,INClk

Ky

O o

The Defendant Mariboro Academy, Inc. would respectfullyanswer the Ctomplairit as follows:

1. All allegationsofthe Complaintnot specificallyadmittedherein are denied.

2. Defendant admits the allegations of Paragraphs 1-18 of the Complaint

3. On information and belief, Defendant admits the allegations of Paragraph 19-26

of the Complamt.
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4. On information and belief, Defendant admits the allegations of Paragraphs 27-32

of the Complaint

5. On information and belief, Defendant admits the allegations of Paragraph33-38

of the Complaint.

6. Defendant admitsthe allegations of Paragraphs.39-46 of the Complaint

7. Defendant denies those portions of Paragraph 47 of the Complaint which allege

that the Cannon Bridge Road Property and the Caw Caw Swamp Property became part of the

Trust Defendant admits thatBrogdon as Trustee conveyed the Gramling Property to theTrust,

thatit wasthusa partof the Trust,andwassubject to theSettlement Agreement

8. Defendant denies the allegations ofParagraph 48 of the Complaint.

9. Defendant admits the allegations of Paragraph 49 of the Complaint

10. Defendant denies thatthe transfer effected by thedeed of distribution described in

Paragraph 50oftheComplaint is invalid.

11. Defendant denies that the transfers effected by the deeds described in Paragraph

51 of the Complaint are invalid.

12. Defendant denies that the transfer effected bythe deed described inParagraph 52

of the Complaint is invalid.

13. Defendant denies that the transfer effected by the deed described inParagraph 53

of the Complaintis invalid-:. ,.:.u4j; ••••,>••.,

14. Defendant denies that the transfer effected by the deed described inParagraph 54

of the Complaintis invalid.

15. Defendant denies that the transfer effected bythe deed described in Paragraph 55

of the Complaint is invalid.
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16. Defendant deniestlha^aejtrarisfer effected by the deed described in Paragraph 56

....of&eCpmplamtisinvalid-:,.,.,,-;••.,,,,.;::•,,...v,..- ;.r-, y ;, ..-,•,.•....•

17. Defendant denies that the transfer effected by...the deed described in Paragraph 57

. of the Complaint is,invalid.

.>;• 18-, Defendantdenies the allegations of Paragraphs?58-61 of the Complaint except to

. admit that...the Thompsons and Money to,Go, LLChave an interest in the^ Caw, Caw Swamp

Property. ...., ... ..#,

19. Defendant denies the. allegations of Paragraphs 62-65 ofthe Complaint except to

, triad}:*^1 ft. James,J- Pence, Jr. as Personal Representative ofthe Estate ofStephen Pence, and

Easterling, own fee simple,title.to an.undivided one-half interest.in, the CannomBridge Road

Property. ,.„,.. . ...._..

20. Defendant denies;the allegations ofParagraph 66-68 ofthe Complaint.

21. Defendant denies the allegations ofParagraphs 69-74 ofthe Complaint except to

admit that Brogdon as Trustee ofthe Trust Agreement ofElizabeth McLean Pence dated May

.28, 1999, would have owed to those: Plaintiffs who were beneficiaries 'of the-said Trust a

fiduciary, dutyto carry out theterms of the. Trustin accordance.with.applicable law.

22. . Defendantrhas no knowledge with respect, to the allegations, set forth in

Paragraphs75-78 of the Complaintand.therefore denies,these allegations. ..- • . ...

v 23. Defendant denies the allegations ofParagraphs 79-83 ofme Complaint

, . :,-.., 24..,.: -Defendantdenies me allegations of Paragraphs:.84-8.6 of the Complaint • „

; 25. • :. Defendant denies the:allegations of paragraphs 87.-89-.of the Complaint. :>....
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FOR A FIRST DEFENSE

'26. The admissions, denials and allegations ofParagraphs 1-25 hereof are re-alleged

and incorporated herein byreference. '

27. The Settlement Agreement was intended to apply only to those properties

previously conveyed by Brogdon to the Trust and which were apart of the Trust corpus at the

time ofthe Settlement Agreement. The Caw Caw Swamp Property and the Cannon Bridge Road

Property were never conveyed by Brogdon to the Trust, were never apart ofthe Trust corpus,

andwere thereforenot subject to the SettlementAgreement

28. The inclusion of the Caw Caw Swamp Property on Exhibit B of the Settlement

Agreement was a mutual mistake and the actual settlement was executed and implemented

without reference to the Caw CawSwampPropertyandits value.

FOR A SECOND DEFENSE

.. 29. The admissions, denials, and allegations ofParagraphs 1-28 hereof are re-alleged

and incorporated herein byreference.

30. Defendant has taken title to a fractional portion of the Cannon Bridge Road

Property and has received aportion of the proceeds of sale of the Caw Caw Swamp Property in

its capacity as the primary beneficiary of the Elizabeth P. Pence Trust which in turn was the

primary beneficiary and deviseeunder the'Last Will and Testament ofElizabeth P. Pence.

31. Plaintiffe have alleged that the said Elizabeth P. Pence, before her death, and

Wachovia Bank National Association as the Personal Representative ofher estate and as the

Trustee ofher Trust breached contractual obligations imposed by the Settlement Agreement to

convey title to the Cannon Bridge Road Property and the Caw Caw Swamp Property to Brogdon

as Trustee for the benefit of the Plaintiffs.
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32. Any such breach of contract would'have occurred on or shortly after February 26,

., 2002, .the date that.the Settlement Ag^eementwasjudicially,approved.

33. Plaintiffs' Summons and Complaint were not filed until,December20,2006;

34.... Section 15-3-530(1) ofme.Code ofLaws of South Carolina requires actions for

. breach ofcontract to.be filed within.three years ofthe acts constituting the alleged breach.

35. This action was, filed more than three years after the acts constituting the alleged

, breach ofcontractand is therefore barred..;.

FOR A THIRD DEFENSE

36,, ,:;pe admissions, denials and. allegations of Paragraph 1.-35 are re-alleged and

incorporated hereinby reference. ...

37. Plaintiffs have alleged that Elizabeth P. Pence, through whom Defendant claims

aninterest in the Cannon Bridge Road Property and aportion ofthe proceeds from the sale of the

.•': Caw Caw Swamp Property, contracted with Brogdon as Trustee to.convey the said properties to

,,, the Trust, which .^legation Defendant denies.

38. Elizabeth. P. Pence died on August 26, 2002. Wachovia,. Bank National

Association, duly qualified as Personal Representative ofher estate and on September-16, 2002

,;first caused to bepublished in the Marlboro Herald Noticeito:creditors as required bySection

,. 62-3-801 of the Code of Laws ofSouth Carolina (1976).

39. Neither Plaintiffs nor Brogdon filed a claim against the Estate of Elizabeth P.

. Pence within the time limitrequiredby Section.62-3-803of the Code ofLaws of South Carolina.

40. Failure of the Plaintiffs or Brogdon to file such claim within the said statutory

... time limit operates as a bar to Plaintiffs' claim now against this Defendant, which is, or claims

through, a devisee of the Estate ofElizabeth P. Pence.
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FOR A FOURTH DEFENSE

41. The admissions, denials-and allegations of Paragraph 1-40 are re-alleged and

incorporated hereinby reference.

42. The Settlement Agreement provided that the Brogdon Trust Agreement, through

whom Plaintiffs claim, would payits proportionate share of federal and South Carolina estate

taxes in the estatetaxproceedings for theEstate of Elizabeth McLean Pence.

43. On information and belief, the Estate of Elizabeth McLean Pence, and not the

Brogdon Trust, paid all federal and South Carolina estate taxes attributable to the values ofthe

Cannon Bridge Road Property and the Caw Caw Swamp Property, which payment would have

diminished the inheritance of Elizabeth P. Pence and ultimately the amount devised to this

Defendant.

44. In the event that this Court finds that either, both, or anyportion of the'Cahhon

Bridge Road Property and Caw Caw Swamp•Property are^rightfully the; property ofthe Plaintiffs

Defendant is entitled toan accounting for all estate taxes paid hythe Estate ofElizabeth McLean

Pence and the Brogdon Trust and to have set off against any sums orproperty due by Defendant

to Plaintiffs the amount of the estate taxes paid by the Estate ofElizabeth McLean Pence, with

respect to the values of the Cannon Bridge Road Property and the Caw Caw Swamp Property,

together with interest thereon from the date ofpayment at an interest rate to be determined by the

Court.

WHEREFORE, the Defendant having fully answered the Complaint prays that this

Court

1 Find for this Defendant with respect toall causes of action pertaining toit

and dismiss the Complaint with respect to it so that it has marketable title
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to itsinterest in the Cannon Bridge Road Property and sothat it is entitled

to retain its share of the proceeds from the sale of.the Caw Caw Swamp

Property.

2- hi the alternative, award as a set off to any judgment by Plaintiffs

pertaining to the properties received by the Defendant federal and South

Carolina estate taxes paid by the Estate of ElizabethMcLean Pence with

respect to such portions of the Cannon Bridge Road Property and theCaw

Caw Swamp Property as this Court may find belong rightfully to the

' Plaintiffs.

3. Award to this Defendant its costs andexpenses in defending thisaction.

PAULLING & JAMES. LLP

Darlington, S.C. *_^_^.
March &\ \2007 JohnJaVj
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STATE OF SOUTH CAROLINA,

COUNTY OF ORANGEBURG.

Norman N. McLean; James N.
McLean; Marie McLean -Choi;
William N. McLean; Robert L.

McLeai; and XL McLean Properties,
LLC,

Plaintiffs,

versus

James B. Drennan, HI as Personal
Representative of the Estateof
Elizabeth McLean Pence; James E.
Brogdon,Sr. as Trustee of theTrust
Agreement ofElizabeth McLeanPence
dated May28,1999; Wachovia Bank
National Association^ asPersonal
Representative of meEstate of -."!
Elizabeth P. Pence; Wachovia Bank .
National Association, as Trustee of'
the Elizabeth P. PenceTrust; lyfarlboro
Academy, Inc.; Charles.P. Thompson,
Jr.;Cheri (Cheryl) BrownThompson;
Money toGo, LLC; James J.Pence,
Jr., as Personal Representative of the
Estateof Stephen Pence;and Hany R.
Easterling, Jr.,

Defendants.

IN THE COURT OF COMMON PLEAS

2006-CP-38-1523

ANSWER OF THE DEFENDANT

HARRY R. EASTERLING, JR.

The Defendant Hany R. Easterling, Jr. would respectfully answer the Complaint as follows:

1. All allegations of theComplaint hotspecifically admitted herein aredenied.

2. Defendant admits theallegations of Paragraphs 1-18 of the Complaint.

3. On information and belief, Defendant admits the allegations of Paragraph 19-26

of the Complaint.
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4. ^ On information and belief, Defendant admits the allegations.of Paragraphs 27-32
of the Complaint.

5. On information and betief, Defendant admits the allegations of Paragraph 33-38
of the Complaint.

6. Defendant admits the allegations of Paragraphs 39-46 of the Complaint.

7. Defendant denies those portions.of Paragraph 47 of the Complaint which, allege

that the Cannon Bridge Road Property and the Caw Caw Swamp Property became part of the

Trust. Defendant admits that Brogdon as Trustee conveyed the Gramling Property to the Trust,

that itwas thus apart ofthe Trust, and was subject to the Settlement Agreement.

8. Defendant denies the allegations ofParagraph 48 ofthe Complaint.

9. Defendant admits the allegations ofParagraph 49 ofthe Complaint.

10. Defendant denies that the transfer effected by the deed ofdistiibution described in

Paragraph 50 of the Complaint is invalid.

11. Defendant denies that the transfers effected by the deeds described in Paragraph

51 of the Complaint are invalid.

12. Defendant denies that the transfer effected by the deed described in Paragraph 52

of the Complaint is invalid.

13. Defendant denies that the transfer effected by.the deed described in Paragraph 53

of the Complaint is invalid.

14. Defendant denies that the transfer effected by the deed described in Paragraph 54

of the Complaint is invalid.

15. Defendant denies that the transfer effected by the deed described in Paragraph 55

of the Complaint is invalid.
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16. Defendant denies that the transfer effected by the deed described in Paragraph 56

of the Complaint is invalid.

17. Defendant denies that the transfer effected by the deed described in Paragraph 57

of the Complaint is invalid.

18. Defendant denies the allegations of Paragraphs 58-61 of the Complaint except to

admit that the Thompsons and Money to Go, LLC have an interest in the Caw Caw Swamp

Property.

19. Defendant denies the allegations of Paragraphs 62-65 of the Complaint except to

admit that he, Marlboro Academy, Inc., and James J. Pence, Jr. as Personal Representative of the

Estate of Stephen Pence, own fee simple title to an undivided one-half interest in the Cannon

Bridge Road Property.

20. Defendant denies theallegations ofParagraph 66-68 of theComplaint.

21.- Defendant denies the allegations of Paragraphs 69-74 of the Complaint except to

admit that Brogdon as Trustee of the Trust Agreement of Elizabeth McLean Pence dated May

28, 1999, would have owed to those Plaintiffs who were beneficiaries of the said Trust a

fiduciary duty to carry outthe terms of the Trust in accordance with applicable law.

22. Defendant has no knowledge with respect to the allegations set forth i

Paragraphs 75-78 of the Complaint and therefore denies these allegations.

23. Defendant denies the allegations ofParagraphs 79-83 of theComplaint.

24. Defendant denies the allegations ofParagraphs 84-86of the Complaint.

25. Defendant denies theallegations ofParagraphs 87-89 of theComplaint.

in
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FOR A FIRST DEFENSE

26. The admissions, deniab and allegations of..Paragraphs 1,25 hereof are re-alleged
and incorporated herein byreference. ...

27. The Settlement.Agreement was intended to apply only to those properties

previously conveyed by Brogdon to the Trust and which were apart of the Trust corpus at the

time of the Settlement Agreement. The Caw Caw Swamp Property and the Cannon Bridge Road

Property were never conveyed by Brogdon to the Trust, were never apart of the Trust corpus,

and were therefore not subject to the Settlement Agreement.

28. The inclusion of the Caw Caw Swamp Property,on Exhibit Bofthe Settlement

Agreement was a mutual mistake and the actual settlement .was .executed and implemented

without reference to the Caw Caw Swamp Property and its value.

FORA SECOND DEFENSE...

29. The admissions, denials, and allegations: of Paragraphs 1-28 hereof are re-alleged

and incorporated hereinby reference.

30. Defendant has taken title to a fractional portion of the Cannon.Bridge Road

Property as set forth in Deed from Stephen Pence.recorded September 12, 2006 in Book 1168,

Page 35 in the office ofthe Clerk ofCourt for Orangeburg County, S.C.

31. Plaintiffs have alleged, that the said Elizabeth P. Pence, before her deatli, and

Wachovia Bank National Association as the Personal,Representative of her estate and as the

Trustee of her Trust breached contractual obligations imposed by the Settlement Agreement to

convey title to the Cannon Bridge Road Property and the Caw Caw Swamp Property to Brogdon

as Trustee for the benefit of the Plaintiffs.
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32. Any such breach of contract would have occurred on or shortly after February 26,

2002, the date that the Settlement Agreementwas judicially approved.

33. Plaintiffs' Summons and Complaintwere not filed until December-20, 2006.

34. Section 15-3-530(1) of the Code of Laws of South. Carolina requires actions for

breach of contract to be filed within three years of the acts constituting the alleged breach.

35. This action was filed more than three years after the acts constituting the alleged

breach of contract and is therefore barred.

FOR! A THIRD DEFENSE

36. The admissions, denials and allegations of Paragraph 1-35 are re-alleged and

incorporated herein by reference. - •"• -

37. Plaintiffs have alleged that Elizabeth P. Pence, through whom Defendant claims

an interest in the Cannon Bridge!Road Property, contracted with Brogdon as Trustee to convey

the said propertiesto the Trust, which allegatiori'DefehQaht denies.

38. Elizabeth P. Pence died on August 26, 2002. Wachovia Bank National

Association duly qualified as Personal Representative of her estate and on September 16, 2002

first caused to be published in the Marlboro Herald Notice to creditors as required by Section

62-3-801 of the Code of Laws of South Carolina (1976).

39. Neither Plaintiffs nor Brogdon Tiled a claim against the Estate of Elizabeth P.

Pence within the time limit required-bySection62-3-803of the Code of Laws of South Carolina.

40. Failure of the Plaintiffs or Brogdon to file such claim within the said statutory

time limit operates as a bar to' Plaintiffs' claim now against this Defendant, who claims an

interest in said property under a deed from Stephen Pence recorded September 12, 2006 in Book

1168,Page 35 in the office of the Clerk of Courtfor Orangeburg County, S.C.
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••-•'••FOR A FOURTH-DEFENSE •

4L,.,,,.The admissions, denials and allegations of Paragraph 1-40 are re-alleged and

incorporated hereinby reference. '

42. The Settlement Agreement provided that the' Brogdon Trust Agreement, through

whom Plaintiffs claim, would pay its proportionate share of federal and South Carolina estate

taxes in the estate tax-proceedings for the Estate ofElizabeth McLean Pence.

•:, -.43,. On information and belief, the Estate'of Elizabeth McLean Pence, and not the

Brogdon Trust, paid all federal and South Carolina estate taxes attributable to the values of the

: Cannon Bridge Road Property and the Caw Caw Swamp Property, which payment would have

diminished the inheritance of Elizabeth P. Pence and ultimately the amount devised to this

Defendant.

44. In the event that this Court finds that either, both, or any portion of the Cannon

Bridge Road Property and Caw Caw Swamp Property are rightfully the property ofthe Plaintiffs

Defendant is entitled to an accounting for all estate taxes paid by the Estate ofElizabeth McLean

Pence and the Brogdon Trust and to have set off against any sums or property due by Defendant

to Plaintiffs the.amount ofthe estate taxes paid by the Estate ofElizabeth McLean Pence, with

respect to the values of the Cannon Bridge Road Property and the Caw Caw Swamp Property,

together with interest thereon from the date ofpayment at an interest rate to be determined by the

Court.
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WHEREFORE, the Defendanthavingfully answered the Complaint prays.that.thisCourt:

1. Find for this Defendant with respect to all causes of action pertaining to

him and dismiss the Complaint with respect to him so that he has

marketable title to his interest in-theCannon Bridge Road Property.

2. In the alternative, award as a set off to any judgment by Plaintiffs

pertaining to the properties received by the Defendant federal and South

Carolina estate taxes paid by the Estate of Elizabeth McLean Pence with

respect to such.portions of the Cannon Bridge Road Property arid the Caw

Caw Swamp Property, as this Court may find belong rightfully to the

Plaintiffs.

3. Award to this Defendant his costs and expenses in defending this action.

GOLDBERG & EASTERLING, P.A.

Marlboro, S. C. BY ^<bbDyfC ( G^Axks <Sg •
March JC! ,2007 Harry'R. EasteVlJng, Sr. 0

SC Bar #1828

. 116 N. Liberty Street
P. 0. Drawer 655

Bennettsville.SC 29512
843-479-2878 (Telephone)
843-479-2879 (Fax)
gandelaw@bel)south.net(Email)
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STATE OF SOUTH CAROLINA,

COUNTY OF ORANGEBURG..

Norman N. McLean; James N.
McLean; Marie McLean -Choi;
William N. McLean; Robert L.
McLean; and JLMcLean Properties
LLC,

Plaintiffs,

versus

JamesB. Drennan, HJ as Personal
Representativeofthe Estateof
Elizabeth McLean Pence; James E.
Brogdon, Sr. asTrustee of theTmst
Agreement of Elizabeth McLean Pence
dated May28,1999; Wachovia Bank
National Association, as Personal
Representative of theEstateof
Elizabeth P.Pence; Wachovia Bank
National Association, asTrustee of
the Elizabeth P.Pence Trust; Marlboro
Academy, Inc.; Charles P. Thompson,
Jr.; Cheri (Cheryl) Brown Thompson;
Money toGo, LLC; James J. Pence,
Jr.,as Personal Representative of the
Estate ofStephen Pence; and Hairy R.
Easterling,Jr., \

)
Defendants. )

• )

,1N THE COURT QFCOMMON PLEAS
2006-CP-38-1523

CERTIFICATE OPSERVICE BYMAIL

Personally appeared before me Patricia M. Bundy who being fully sworn, deposes and
says: That she is asecretary for Goldberg &Easterling, P.A., attorneys for the Defendant Harry
R. Easterling, Jr. in the above captioned matter; that on March 29, 2007, acopy of the attached
Answer of the Defendant Harry R. Easterling, Jr., and this Certificate ofMailing was placed in

ATTEST; TRUE COPY
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an envelope, with postage prepaid, and mailed to the following:

Cecil H. Nelson, Jr., Esquire
David Alexander, Esquire
P.O. Box 2384

Greenville, SC 29602

^ M- ^ri/
Patricia M. Bundy U

SWORN to before me this
c^'^day ofMarch, 2007.

iWiWk COTo-Aixa (L.s.)
Notary Publ'ib for SC ~7O ~
My commission expires o ' -J-D ~<J o
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^^STAT^OF;S0UTTI;.GAROLmA-- .-*• \-.> .*.

COUNTY OF ORANGEBURG

Norman M. McLean; James N. McLean; Marie
McLeaiiChpij,William Nv McLeanjfRobertL.-'
McLean; andJL McLean Properties, LLC, ,

.„,. ....... Plaintiffs,/

James B. Brennan, HI, as v Personal
Representative of the Estate of Elizabeth
McLean Pence, James E Brogdon, Sr, as
Trustee of the Trust Agreement of Elizabeth
McLean Pence dated May 28, 1999; Wachovia
Bank, : Nationals.:,Associatiph^ as Personal'
Representative of the EstateXofElizabetiiSp.
Pence;.Wachovia Banky NationaJ.Association-1
as Trustee of ther-Elizab'e'tS': P:>Perice Trust;
Marlboro Academy, Inc.; Charles P.
Thompson, Jr.; Cheri (Cheryl) Brown
Thompson; Money To Go, LLC; James J.
Pence, Jr. as Personal Representative of the
Estate of Stephen Pence; and Harry R.
Easterling, Jr.

Defendants.

INTHE COMTOF^OIvTmON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

C/A # 2006-CP-38-I523

REQUESTS TO ADMIT

TO: DAVID ALEXANDER,ESQUIRE, ATTORNEYFOR THE PLAINTIFFS

Pursuant to Rule 36 ofthe South Carolina Rules ofCivil Procedure, please admit or deny

within thirty (30) days, the truthfulness of thefollowing matters:

1. William McLean received Exhibit Afrom Scott &Associates, P.C. inFebruary, 2002.

2. Bill McLean received Exhibit Bfrom Scott &Associates, P.C. inFebruary, 2002.

3. BillMcLean sent Exhibit Cto Munford Scott onFebruary 25,2002.

4. Bill McLean received Exhibit D from Scott &Associates, P.C. inFebruary 2002.

fTor 666230V1
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5. •:. The fax number, for Bill McLean's place ofemployment inFebruary of2002 was (803)

929-7945:.:

Florence, SouthfJarolina

October /Y ,2007

TURNER, PADGET, GRAHAM

1170

ayne

tEvans Street, Fourth Floor
'Post Office Box 5478.(29502)
Florence, South Carolina 29501
(843) 662-9008
Email: jpayne@turnerpadget.com

ATTORNEYS FOR THE DEFENDANT JAMES
E. BROGDON, SR., AS TRUSTEE OF THE
TRUST AGREEMENT OF ELIZABETH
MCLEAN PENCE DATED MAY 28,1999

Y, P, A.
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STATE OF SOUTH CAROLINA

COUNTY OF ORANGEBURG

Norman M. McLean; James N. McLean; Marie
McLean-Choi; William N. McLean; Robert L.
McLean; and JL McLean Properties, LLC,

Plaintiffs,
v: ••'•

James B. Brennan, HI, 'as "Personal
Representative of the Estate of Elizabeth
McLean Pence; James E. Brogdon, Sr., as
Trustee of .the Trust Agreement of Elizabeth
McLean Pence dated May 28, 1999; Wachovia
Bank, National Association, as Personal
Representative of the Estate of Elizabeth P..
Pence; Wachovia Bank, National Association,
as Trustee of the Elizabeth P. Pence Trust;
Marlboro Academy, Inc.; Charles P.
Thompson, Jr.; Cheri (Cheryl) Brown
Thompson; Money To Go, LLC; James J.
Pence, Jr. as Personal Representative of the,
Estate of Stephen Pence; and Harry R.
Easterling, Jr.

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THEFIRST'JUDICL&CIRCUIT

C/A # 2006-CP-38-1523

CERTIFICATE OF SERVICE

I hereby certify that I have this / X day of October 2007, served a copy of the

foregoing Requests to Admit on behalf of James E. Brogdon, Sr.,.upon counsel of record by

mailing copies, postage prepaid, to:; j, r- ;, ... :- .,...-,•, , ...

David Alexander,-Esquire
Culbertson & Alexander, LLC

P.O: Box 1904 ••-•••

Greenville, SC 29602

Florence, South Carolina

October l\ ,2007
VEVELYN LI BRADLEY

Secretary for Jeffrey L. Payne
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STATE OF SOUTH CAROLINA

COUNTY OF OR^OEBURG-',, .

Norman M. McLean; James N. McLean;
Marie McLean-Choi; William N. McLean;
RobertL. McLean; and JL McLean
Properties, LLC,

Plaintiffs,

vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
')
)
)

James B. Drennan, III, as Personal
Representative ofthe Estate ofElizabeth
McLean Pence; James E. Brogdon, Sr.,as
Trustee of theTrustAgreement of
Elizabeth McLean Pence dated May28,
1999; Wachovia Bank, National
Association, asPersonal Representative of
the Estate ofElizabeth P.Pence; Wachovia
Bank, National Association, as Trustee of
the Elizabeth P. PenceTrust; Marlboro
Academy, Inc.; Charles P. Thompson, Jr.;
Cheri (Cheryl) Brown Thompson;
Money To Go, LLC; James J. Pence, Jr. as
Personal Representative oftheEstate)
ofStephen Pence; and Harry R.
Easterling, Jr., )

Defendants.

TN THECOURT OF COMMON PLEAS

C.A. No.: 2006-CP-38-1523

PTATNTTFFS' RESPONSES TO
DEFENDANT'S REQUESTS TO

ADMIT

TO- THE DEFENDANT, JAMES E. BROGDON, SR., AS TRUSTEE OF THE TRUSTISSOT OF ELIZABETH MCLEAN FENCED DATED MAY 28, 1999 BY
AND THROUGH HIS ATTORNEY, JEFFREY L.PAYNE:
Pursuant to Rule 36 of the South Carolina Rules of Civil Procedure, Plaintiffs, hereby

submits their Responses to Defendant's Requests to Admit as follows:

1 William McLean received Exhibit from Scott &Associates, P.C. in February, 2002.

RESPONSE: Admitted.

'2:2:: .BM-McLeanTCceived Exhibit© from Scott &Associates, PIC. iii February^2002.

RESPONSE: Admitted.
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3. Bill McLean sent Exhibit C to Munford Scott on February 25,2002.

RESPONSE: Admitted. [,^•;.>'.;;•'-- ;.,, •••.'"•, '•' r-:

4. Bill McLean received Exhibit D from Scott & Associates, P.C.in February, 2002.

RESPONSE: Denied. 1 "''

5. The fax number for Bill McLean's place of employment in February of 2002 was

(803) 929-7945.

RESPONSE: Admitted.

Greenville, South Carolina
November [k ,200*7

By:

1173

JJyAndrigh
David Alexi

fostOffi

Ajreenyill
864/370-8'222 Fax 864/370-8227

ATTORNEYS FOR THE PLAINTIFFS



STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG

Norman M. McLean; James N. McLean;
Marie McLean-Choi; William N. McLean;
Robert L. McLean; and JL McLean.
Properties,LLC,

Plaintiffs,

vs.

James B. Drennan, III, asPersonal
Representative of the Estate ofElizabeth
McLean Pence; James E. Brogdon, Sr., as
Trustee ofthe Trust Agreement of
Elizabeth McLean Pence dated May 28, '
1999; Wachovia Bank, National
Association, as Personal Representative of
the Estate ofElizabeth P. Pence; Wachovia
Bank, National Association, as Trustee of
the Elizabeth P.Pence Trust; Marlboro
Academy, Inc.; Charles P. Thojnpson, Jr.;
Cb^tchef|l) Brown Thompson;
MoSey To!Go; LLC; James J. Pence, Jr. as
Personal Representative ofthe Estate
ofStephen Pence; and Harry R.
Easterling, Jr.,

Defendants.

IN THE COURT OF COMMON PLEAS

C.A.No.:2006-CP-38-1523

CERTIFICATE OF SERVICE

Ido hereby certify that on this 16th day ofNovember, 2007,1 served PLAINTIFFS' .
RESPONSES TO DEFENDANT'S REQUESTS TO ADMIT by placing copies of same in the
United States Mail, first class, postage prepaid, addressed as follows:

Jeffrey L. Payne, Esq.
Turner Padget Graham and Laney, PA

PO Box 1473

Columbia, SC

November 16, 2007
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DEe|2J/-2005 i3:^9^^l::(^Rf^^t^,;3TJWERS Rm;803J6SgB8S-

Pty. (*0/.

STATC or «ODTB CAROLINA

cower* or ommsxbuhc

•^•Joj^ZSjgcS^^S^ .,,-v. gny|?;.5<;i2._

.—,r..

-,X.~-.-...

''mobah court

1%,-tbs mattea or hmr or ju.iza»eth mcmam fshc* v ..,,...,..3;.

CJUJI KBKBKR 2003833600047

1 •- .'. -^ >-, '̂'-' •• ,: ^ •
COftMCTIVK DfcED 'OF BlSTRXBOTION:' ' '-"

UBCRSAS, the decedent died en 10/03/99, andji-hr.r Re-lc heir at low,
Ellxebeth P. Pence, eorvlvod her but thereafter diitl'on B/26/02;;iand,

HBIRXAX, the estate Of the decedent is balnq administered in rhs Probate
Court for Marlboro County, South Carolina in ft'le>.!2O0OBS3fO00;JB; and,

VHEMCM, the grantee herein 1> either a beneficiary, or hciKat.lav, as
appropriate, of the deocdvntJ and,

l^MJW, the undersigned; Personal Representative,is the duly appointed,
and qualified fiduciary in this matter;* end, ... -v*: .['-._

...NOIf,, TBXWVOM!, .in;..aeeorijanoe with the laws of tho State of South
"aroJihay the : Peraonai' 'RepreB»htatlv« has granted, bargained, »old and
feleesed;-. end by .these Prenenta dooo grant, bargain, tell and release to:

Nana I HACBOVXA BAlMC, H.A.
fwsomal sbpmsev7Ativx or rax iitati or xututu p. fiwci

Address; P.O. Box 700
Charleston, SC 29402 .-, _ =s

tho following described property situate, In OJu\*at»ti*£i idoififtT, sonxa
CABOLZHAl - [-. IS £ -41^

SIX KXBXBIH "A" ATTACBIO BZKZTO

TOC^TSEA with all end singular, tha Rights, Melnbero, Hereditaments and
Appurtenances to tho said Promises/Property belonging, or in anyviae inoidenlpl
or appertaining. . -1

to bavx ASS to BOLD, all and singular, the aaid fremieea/froporty unto^
the aaid Wachovia Bank, tf.A., Fartonal Representative of the estate of"

mBorriEiofAWncj .»,* q-,
CO
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DECrEi-2005 13:30-From: SERflitD''DJOWERS RTTY 8037650085 ..To:B03;E53;6084 -P.G<:1B

;-•

•r

Elitobet'h P. Pence, its suoceoeoro and assigns forever,

iw Wrr»sa nixpior, the undersigned, as Personal Representative of the
estate of the decedent, has executed thla Oeedr this Ti;;day; of •;February,
2003.

ttee«te oti XUCABiTB MoUSAH MtfCkSKJHID, aajoto AKO DtnVWUCD
IH TBS PMMNOt Or

STATIC or SOOTB CAROJ.IXA >
)

COUHTT Or SrAMAHBTOO )

jJiti^xLSU-rftS.

PEK9«flAL REPRB8EHTAT1VE

AcxKowuocNxirr

%
The foregoing instrument »»= acknowledged before me this l± day of

February, 2003 by Oames B. Drennah. Personal Representative.

Notary Public, State of S.C.
My Commission expires 6 -JJO'CS

•Yi f < /t- ^
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D&X-?1-H005 13:30 FrxmiGERRLD D JOWERS fiTTY 8037650085 To:803 B53 6084

. . mid.or MiiaiAwtOH ErizABrii'Meii^'piwcaf jutatb"

All that certain piece, parcel or tract of land, aituate,. lying:and baino in
School District 5 (outside) Linestonei TownshipV ^Orang'efcurg'-County, 'South

•Carolina, containing 120.11 acres, being mora fully and clearly ahowh and
delineated as Tracts 2-A and 2-S on a plat of 569.52 acres surveyed for

j • Norwn. McLean, et al., by Richard L. Stroman, RLS, of Edisto Surveyors, Inc.,
dotod December I, 1993 and filed in the, office of the Rmc for^Oranoeburg

-" •;county.;in Plat;t;8ppk;>70L,;:-at.;! pbge .,437;-Hsaid/ ..TractV2'tA.being:i,a'ilotted to
Blitaboth H. Pence and bounded and measuring »t follows:

.Tract,2-A . ^ . ............ -;...,.:...; ;Sc .. . .,.,.,....,.,..-;.,.
-lion^the" NORTHWEST- bynfcact'-ir'aliotted to^James I^nnoln Mcl^'jn,' and'aiiasuring

' 'therBOn-a total of 3,4S«;88 foet; on the-EAST by the: run of Cow Caw Swamp and
meaiurlng thereon a total of 2,342.66 feet; on the SOUTHEAST, by Tract 3, on
said plat; being/allotted.to:Herman- H. Mctean/rand'mcaBuring thereon'aitotel
of 3,797.6 feet}' en the WEST by Tract 5 on said platV property of Norman M.
Mclean, and measuring thereon 1,126.52 feet (TMS 0140-00-03-007-000) ALSO-
, .w= • . ;<•.,...,.- .,. . ,•••.;-, ;.«.^PtSOttf. 0-f.Vvf/

- Tract 2-B ,-', '••" ;•••'•-:•, v i.--:••:•.•.-:- ••••_>: , v; :.,•••:•••> -•.•,-v.....,v.i^...-. ..••.. •-,>« i*
All that certain piece, parcel or tract of land, situate, lying and being in
School District S (outside) Limestone Township, Orangeburg County, South
Carolina,,cont>_lnU;n 54.BO,.acres, and b«ine;/'h»ri»"fuliy/ahd'clVa.>'l'^aJio«h and
c-tUn'ftAted bn't'Ke^let'h'exoiliabOTe'referrod'^'b'aB'Tr.acii 2-B.'Said trabt being
a .letted to Elizabeth H, Ptnec and being bounded andmeasuring no follewsi on
tie NORTH by Tract 1, said tract boing allotted to James Unnen McLean, and

_.- .measuring; thereon.r2,'09fi86>feet;: on'.'the EAST? by'3; Tract' S- on \said plat,
property of Norman M. MdLeah; and measuring thereon 1,039,45 feet: on tho
SOUTH by Tract 3 on said plat, being allotted to Norman M;. McLean, and
measuring thcroon 1, 902.7.4 .feet/ and- on^theKEST: by.,propQrty..>bf /Carolyn ,Fi <\-
Jackson and measuring 'thereon' 1,364.0Sr'feet (THS di49-0'0-bi-oio-6bo). •'"*"

Also all easement*.for ingress and ogress as set forth in that- order dated.
Augusf,;31,. 19.94'arid filed': in' thayOifficb.'of th'eClo'rk of' Courv'fSr^Orah'gcburg
County on September 2, 1994, and ahown on the division survey plat for-Norman
McLean, et al.,- by Rlohard L. sccwuan, RLS, of Ertielo Surveyors, Inc., dated

. December 1,.1993 and filed in the:bffice of the-RMC for Orangeburg Cdiintyvlh.
'' -Plat; Book 70L at page-437, ••••-..•••--•• »- •' ">•-•• •••••••••• ••• — -y

This being the identical property convoyed' to Elisabeth McLean Pence (as ?! '
Elliebeth M. Pence) in partition by 0. Davie Hurgdorf, Master in Equity foro
Orangeburg County, South Carojina, by deed recorded September 16, 1994 in '
Deed;'Book;. 608,-. at page 351, RMC. Office for Orangeburg ;Countyvi >

en
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")
STATE OF SOUTH CAROLINA )

)
COUNTY OE MARLBORO >

WAIVER OF RIGHT TO SERVE AS TRUSTEE

WHEREAS, Elizabeth' M. Pence, a resident of Marlboro County, South Carolina, acting

through her attorney-in-fact, James E. Brogdon, established acertain Trust Agreement on the 28th

day of May,.1999, naming James E. Brogdon as theinitial Trustee; and

WHEREAS; Elizabeth M. Pence thereafter died on October 3, 1999; and -

WHEREAS, ARTICLE'VII(l) of said Trust Agreement provides that, in the event that

James E. Brogdon should become, unable or unwilling to serve as Trustee, Wachovia Bank and

WiUiamN. McLean are to serve as.successor Trustees; and

\. ) WHEREAS, William' N. McLean"wishes"to'make known his intention not to serve as a

-successor Trii'Stc^ia'tte'BVeTJtlMfJames'E.' Brogdon should become'unaBle orunwilling to'serve

. as Trustee. , • -

NOW THEREFORE;- KNOW ALL MEN BY THESE PRESENTS that William N.

' McLean does hereby now and forever WAIVE THE RIGHT TO SERVE AS A SUCCESSOR.

TRUSTEE under the Elizabeth M. Pence Trust Agreement daled May 28,1999.

SIGNED at /Z'°-y^ .^.ffigfthii^day fe&r^y ,2002.
WITNESSES: . _ •'

iik Uja~~ ^^
Cp&^^tH-^ry^ William N. McLean

) Exhibit "C"
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THIS OPINION HAS NO,PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELffiD ON AS PRECEDENT IN ANY
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA ~*
In The Court of Appeals

Norman M. McLean, James "N.
McLean, Marie McLean-Choi,
William N. McLean, Robert L.
McLean, and JL McLean
Properties,JLLQ.

James B. Drennan, III, as
Personal Representative of the
Estate of Elizabeth McLean

Pence, James E. Brogdon, Sr.,
as Trustee of the Trust

Agreement of Elizabeth
McLean Pence dated May 28,
1999, Wachovia Bank National
Association, as Personal
Representative of the Estate of
Elizabeth P. Pence, Wachovia
Bank National Association, as
Trustee of the Elizabeth P.

Pence Trust, Marlboro
Academy, Inc., Charles P.
Thompson, Jr., Cheri (Cheryl)
Brown Thompson, Money to
Go, LLC, James J. Pence, Jr.,
as Personal Representative of
the Estate of Stephen Pence,
and Harry R. Easterling, Jr.,

1179

Appellants,

Respondents.



Appeal From Orangeburg County
Diane Schafer Goodstein, Circuit Court Judge

Unpublished Opinion No. 2011-UP-517
Heard October 20,2011 - Filed November 29,2011

AFFIRMED

David Alexander, of Greenville, for Appellants.

Edward Bilbro Davis, of Charlotte, Harry R.
Easterling, Sr., of Bennettsville, James Randall
Davis, of Lexington, Jeffrey L. Payne and J. Rene
Josey, both of Columbia, John J. James, II, of
Darlington, Matthew H. Henrikson, of Greenville,
and W. Cliff Moore, IE, of Columbia, for
Respondents.

PER CURIAM: Appellants Norman M. McLean, James N. McLean,
Marie McLean-Choi, William N. McLean, Robert L. McLean, and JL
McLean Properties, LLC (collectively Appellants) appeal from the grant of
summary judgment in favor of Respondents. We affirm.

• 1. As to the grant of summary judgment in favor of Respondents
James B. Drennan, III, Wachovia Bank National Association, Marlboro
Academy, Inc., Charles P. Thompson, Jr., Cheri Brown Thompson, Money to
Go, LLC, James J. Pence, Jr., and Harry R. Easterling, Jr., we find
Appellants, as contingent beneficiaries, were bound by the actions of
Respondent James E. Brogdon, Sr., (Brogdon) in his capacity as trustee of the
Trust Agreement of Elizabeth McLean Pence (the Trust), See S.C. Code
Ann. § 62-l-403(2)(ii) (Stipp. 2010) ("[I]n judicially supervised settlements .
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. . orders binding a trustee bind beneficiaries of the trust... in proceedings
involving creditors or other third parties . . . ."); S.C. Code Ann. § 62-7-
103(2)(A) (2009) (defining beneficiary as a person that "has a present or
future beneficial interest in a trust, vested or contingent"); S.C. Code Ann. §
62-7-303(a)(4) (2009) ("[A] trustee may represent and bind the beneficiaries
of the trust with respect to questions or disputes involving the trust."). As a
result of the court-approved settlement of prior, litigation involving the Trust,
the two disputed Orangeburg properties were transferred as part of the Estate
of Elizabeth McLean Pence and not as part of the Trust. See S.C. Code Ann.
§ 62-3-1101 (Supp. 2010) ("A compromise of a controversy as to admission
to probate of an instrument offered for formal probate as the will of a
decedent . . . if approved by the court after hearing, is binding on all the
parties .... An approved compromise is binding even though it may affect a
trust "). Thus, we find Appellants are bound by Brogdon's failure to take
action in the prior litigation to ensure that the disputed properties became
assets of the Trust. See Rule 60(b), SCRCP (noting a motion for relief from
judgment for mistake, inadvertence, surprise, or excusable neglect must be
made not more than one year after entry of the judgment); S.C. Code Ann. §
62-3-803 (2009) (setting forth a one-year statute of limitations for presenting
a claim against a decedent's, estate).

2. As to the grant of summary judgment in favor of Brogdon, we
find there is no question of material fact based on Appellants' own deposition
testimony that Appellants knew or should have known Brogdon was acting
on their behalf when he participated in the settlement of the Trust litigation in
February 2002. See S.C. Code Ann. § 62-7-104(a) (2009) ("[A] person has
knowledge of a fact if the person: (1) has actual knowledge of it; (2) has
received a notice or notification of it; or (3) from all the facts and
circumstances known to the person at the time in question, has reason to
know it."); Epstein v. Coastal Timber Co.. 393 S.C. 276, 281, 711 S.E.2d
912, 915 (2011) (noting a trial court may grant summary judgment if there is
no genuine issue as to any material fact and the moving party is entitled to a
judgment as a matter of law); Holly Woods Ass'n of Residence Owners v.
Hiller, 392 S.C. 172, 183, 708 S.E.2d 787, 793 (Ct. App. 2011) ("Under the
discovery rule, the three-year clock starts ticking on the date the injured party
either knows or should have known by the exercise of reasonable diligence
that a cause of action arises from the wrongful conduct.") (internal quotation
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marks omitted); Martin v. Companion Healthcare Corp., 357 S.C. 570, 576,
593 S.E.2d 624, 627 (Ct. App. 2004) ("[W]e approach this inquiry, by
deciding whether the circumstances of the case would put a person of
common knowledge and experience on notice that some right ofhis has been
invaded, or that' some claim against another party might exist.") (internal

• 1quotation marks omitted).

AFFIRMED.

HUFF and PIEPER, JJ., and CURETON, A.J., concur.

1Based on our disposition herein, we need not consider the remaining issues
oh appeal. See Futch v. McAllister Towing of Georgetown. Inc.. 335 S.C.
598, 613, 518 S.E.2d 591, 598 (1999) (noting where one issue is dispositive,
the remaining issues need not be addressed).
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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

. Case No.: 2006-CP-38-1523

APPEAL FROM ORANGEBURG COUNTY 0 A^ ^>
Court of Common Pleas <^> *C ^^i>

Honorable.Diane S. Goodstein, Circuit Judge *Ox S/

Norman M. McLean, James N. McLean, Marie McJ^ean-Choi, William N. McLean,
Robert L. McLean, and JL McLean Properties, LLC Appellants,

v.

James B. Drennan, III as Personal Representative of the Estate of Elizabeth McLean Pence,
James E. Brogdon, Sr. As Trustee of the Trust Agreement of Elizabeth McLean Pence dated May
28,1999, Wachovia Bank National Association as Personal Representative of the Estate of
Elizabeth P. Pence, Wachovia Bank National Association as Trustee of the Elizabeth P. Pence
Trust, Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl)Brown Thompson,
Money to Go, LLC, James J. Pence, Jr., as Personal Representative of the Estate of Stephen
Pence, and Harry R. Easterling, Jr Respondents.

APPELLANTS' PETITION FOR REHEARING ENBANC

Appellants petition this Court for a rehearing en banc based on the grounds that the Court

mistakenly interpreted Judge Lockemy's Order confirming the settlement of the 2002 Trust

Litigation. The Court also failed to consider the Appellants' arguments regarding the propriety

of summary judgment in favor of Brogdon against all of the Appellants. Had the Court not

committed these two errors, then the Court would have been compelled to consider the other

issues on appeal. A Memorandum in Support of Petition for Rehearing is being filed

contemporaneously in support of this Petition.
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TheCourt should rehear thismatter en banc as it involves important questions regarding

the interpretation ofcourt orders and the statute oflimitations.

Respectfju

December 14, 2011 >^ „ .„
David Alexander (SeBar No. 68632)
CULBERTSON-^ALEXANDER, LLC
Post Office Box 1904

Greenville, South Carolina 29602
david@culbertsonalexander.com
Telephone: (864) 370-8222
Facsimile: (864) 370-8227
ATTORNEY FOR THE APPELLANTS
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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM ORANGEBURG COUNTY

Court ofCommon Pleas fjV <5^ SJ^

0 V "^Honorable Diane S. Goodstein, Circuit Judge fy** &

\
CaseNo.:2006-CP-38-1523 %

Norman M. McLean, James N. McLean, Marie McLean-Choi, William N. McLean,
Robert L. McLean, and JL McLean Properties, LLC Appellants,

v.

James B. Drennan, HI as Personal Representative of the Estate of Elizabeth McLean Pence,
James E. Brogdon, Sr. As Trustee of the TrustAgreement of Elizabeth McLean Pence dated May
28,1999, Wachovia Bank National Association as Personal Representative, of the Estate of
Elizabeth P. Pence, Wachovia Bank National Association as Trustee of the Elizabeth P. Pence
Trust, Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J. Pence, Jr., as Personal Representative of the Estate of Stephen
Pence, and Harry R. Easterling, Jr Respondents.

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING EN BANC

The Court based its ruling on only two grounds. First, the Court summarily declared that

Appellants were foreclosed by Brogdon's failure to timely ask the trial court in tireTrust Litigation

to alter or amend its judgment. Second, the Court ruled that Appellants' statute oflimitations began

ranning against Brogdon in 2002 when the Trust Litigation was settled. In reaching these

conclusions, the Court ignores that the language of the Settlement Agreement is in the Appellants'

favor. Respondents' arguments regarding the intent ofthe settlement are factualand must be made

to ajury. At the summaryjudgment stage, both Respondents and the Court must take the language

1
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ofthe Settlement Agreement as it was written and confirmed by Judge Lockemy.

T THE COURT MUST ADDRESS THE ACTUAL LANGUAGE OF THE TRUST

LITIGATION'S SETTLEMENT AGREEMENT

The Courtfailed to address the fact that the plain language of the Settlement Agreement

favored the Appellants. Ifthe McLeans' interests were protected by the Settlement Agreement, then

they would have had no reason to question Brogdon's failure in 2002 to seek relief from the Order.

Under the language of the settlement, the McLeans believed that Brogdon had protected their

interests.

A. The Settlement Agreement Stated in General Terms that the Orangeburg Property

would Belong to the Trust

The language of the Settlement Agreement protected the McLeans in both general and

specific terms. Its general language aclcnowledgedM.Pence's undisputed intention that the McLeans

wereto receivethe Orangeburg property. Paragraph Eight of the Settlement Agreement states:

[Tjhe Trust property will consist of(a) the Orangeburg real property, including any

timber not cut because not merchantable,and (b) other investments. In order to give

effectto the intention of the Decedent,as expressedin ARTICLEVI(3) of the Trust,

thatthe Orangeburg realproperty be distributed to the issueof the Settlor'sbrother

(Norman M. McLean), per stirpes, in the event that Pence does not have children or

other issue to receive final distribution of the Trust property, the Trustee will

separately account for the Orangeburg real property, and any proceeds therefrom in

the eventof sale,so that in tireeventthat Penceshouldleaveno issueto receivefinal

distribution oftheTrustproperty inaccordance withtheterms oftheTrust, suchreal
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property, as from time to time constituted, including the proceeds therefrom should

it or any part ofit be sold, shallpass to the issue ofthe Decedent's said brother,and

the remaining Trust property shall pass to Clemson and Coker in equal shares, as

provided in said Trust.

(R. pp. 34-35.) (emphasis added) This language is mandatory and prospective. It says the Trust's

real property wijl consist of the Orangeburg property. It admits and acknowledges that M.Pence's

intention was for the McLeans to have the Orangeburg property.

B. The Settlement Agreement Specifically Identified Orangeburg Property in the Trust

The Settlement Agreement also specifically identifies property that "will" be part ofthe Trust

in its exhibit. (R. pp. 38-39.) This exhibit identified the Gramling and Caw Caw Swamp properties

as Orangeburg property that was part of the Trust. This language in the exhibit could not be any

clearer. It specifically identifies property that would belong to the Trustafter confirmation of the

settlement.

Respondents now claim that inclusion of the Caw Caw Swamp property in this exhibitwas

a mistake. Even ifRespondents' contention is correct, this is a mistake that benefitted the McLeans.

The party with an obligation to seek correction of such a mistake was Drennan, not the McLeans

(and not Brogdon). The Court's reasoning in this matter would require that the McLeans seek to

overturnpart of the SettlementAgreement that was in their favor. This conclusion.is illogical and

can only be reached by accepting the Respondents' arguments concerning the intent of the

settlement.

Construing the intentoftheparties is a classic juryissue andisnot appropriate forsummary

judgment. Respondents are free to present evidence and make arguments to a jury regarding the
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intent of the parties. But such arguments cannot be persuasive at the summary judgment stage,

especially when it is undisputed that Drennan drafted the Settlement Agreement. (R. p. 673) Since
Drennan was the document's drafter, any ambiguities must be construed against him and the
Respondents. "Ambiguous language in acontract, however, should be construed liberally and
interpreted strongly in favor ofthe non-drafting party." Bazzlev.Gre.en Tree Financial Corp., 351
SC. 244, 262, 569 S.E.2d 349 (2002). Especially at the summary judgment stage, the Court was

required to construe any alleged errors in the Settlement Agreement against Drennan.
OTMJ^irtl^^ Annellants' P*li«nce on the Language of the Settlement Agreement

The Appellants relied on the Settlement Agreement's mandate that they would receive the
Orangeburgproperty. As part ofme settlement, Bill McLean, who was nained as asuccessor trustee,

was required to executeawaiver ofhis right to serve as successor trustee. Bill McLean testified that
he reviewed the settlement documents and saw mat he and his siblings were to receive the

Orangeburg County property, then executed tire waiver and returned it. (R. pp. 446, 554.) Bill
McLean's waiver was included as an exhibit to the Settlement Agreement.

TheMcLearisjustifiablyreliedonthelanguageoftheSettlementAgreementasitwasintheir

favor and protected their interests. The effect ofthe Court's ruling means that the McLeans should
have anticipated in 2002 that Drennan was going to defy Judge Lockemy's Order and that Brogdon
would be either complicit in Drennan's acts or negligent in protecting the McLeans. Such a

conclusion is manifestly unreasonable.

1188



H. THE STATUTE OF LIMITATIONS AGAINST BROGDON COULD NOT HAVE

BEGUN RUNNING IN 2002

The Court's one-sentence ruling regarding claims against Brogdon appears to conclude that

Appellants' statute of limitations began running with the signing of the Settlement Agreement in

2002. Again, the Court's conclusion is based on the erroneous assumption that the Settlement

Agreement was unfavorable to the McLeans. The McLeans' limitations period against Brogdon

could not have started until 2004y when the deeds to some of the Respondents were recorded.

A. The McLeans Reasonably Believed that Brogdon had Protected Their Interests in the

Settlement Agreement

As argued above, a reasonable person reading the Settlement Agreement in 2002 would have

concluded that the McLeans would receive the Orangeburg property. The general language in the

SettlementAgreement states as much. The Settlement Agreement's exhibit specifically lists the Caw

Caw Swamp and Gramling properties as belonging to the Trust. The McLeans assumed that

Brogdon hadprotected their interests withthis settlement.'

Therefore, the McLeans' statute of limitations could not have started running against

Brogdon when he signed the Settlement Agreement. Appellants' limitations period began running

when they were put on notice of Brogdon's acquiescencein Drennan's unilateral and unauthorized

amendment of the court-approved Settlement Agreement. The two McLean siblings who were

deposed testified that they had no notice of Brogdon's acquiescence until they saw the recorded

1The McLeans' claims against Brogdon also stem from his failure to deed these properties
into the Trust before M. Pence's death. These claims were tolled during the time period in which
the McLeans would reasonablyhave believedBrogdon's breachof fiduciarydutyhadbeencuredby
the Settlement Agreement's mandatethat theyreceive their aunt's Orangeburg property.
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deeds to the Respondents in 2004. Therefore, genuine issues offact exist on the question ofnotice.

B. No Evidence Exists Charging Someof the Appellants with Notice of Claims in 2002

Respondents will likely again point to the Jay Jackson letters in an attempt to start the

limitations period on all ofthe Appellants in 2002. Even ifthe Court were to accept Respondents'

arguments concerning the Jay Jackson letters as to Norman and Jim McLean, there is no evidence

in the record that Bill McLean, Bob McLean, orMarie McLean-Choi saw those letters orknew of

their existence. The Court cannot impute knowledge oftheJay Jackson letters to these Appellants

without any evidence. The notice ofeach Appellant must be considered individually. Instead of

engaging in such an analysis, the Court summarily assumed that all McLeans had notice just because

one of them may have had notice. Such an inference is not allowed in the context of summary

judgment.

C. The Court Failed to Construe the Circumstances Following the Execution of the

Settlement Agreement in Appellants' Favor

In concluding that the McLeans should have taken action in 2002, the Court ignored two

important facts. First, the McLeans' right to receive the Orangeburg property was contingent upon

P.Pence having no issue. She was still alive atthe time ofthe settlement. Second, it took over four

years from the date ofthe settlement for the McLeans to receive one oftheir aunt's properties from

Brogdon. The Gramling property was the only Orangeburg property deeded into the Trust before

M. Pence's death. The McLeans did not receive title to the Gramlingproperty until afterthe Caw

Caw Swamp and Cannon Bridge Road properties had been deeded to some ofthe Respondents.

Even though there was no question that the McLeans were to receive the Gramling property,

Brogdon did not record the McLeans' Gramling deed until August 21,2006 (after the intervention
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of counsel on the McLeans' behalf). TheCourtfailed to consider thisevidence in a lightfavorable

to the McLeans as explaining the delay in their actions.

III. CONCLUSION

Since the outcome of the 2002 settlement of the Trust Litigation favored the McLeans, the

foundation of the Court's reasoningfor its opinion crumbles. The Court cannot simply ignore the

actualwordingof the court-approved Settlement Agreement. If the Court agrees to rehear this case

and properly considers the language of the Settlement Agreement in the light most favorable to the

McLeans, the Court must then consider all of Appellants' arguments on appeal. Once the Court

corrects this crucial error, the Court should determine that tire trial court's grant of summary

judgment must be reversed and this case should be remanded for trial.

Respec.

December 14,2011
'David" Alexander^CSC Bar No. 68632)

CULBERTSON + ALEXANDER, LLC
Post Office Box 1904 (29602)
110 Williams Street

Greenville, South Carolina 29601

david@culbertsonalexander.com
Telephone: (864) 370-8222
Facsimile: (864) 370-8227
ATTORNEY FOR THE APPELLANTS
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Despite the clear reasoning and bases setforth inthis Court's Opinion ofNovember 29, 2011

. (the "Opinion"), Appellants have petitioned this Court for a rehearing. Rule 221(a) of the South

Carolina Appellate Court Rules requires that any petition for rehearing "state with particularity

the points supposed to have been overlooked or misapprehended by the court." Moreover,

Appellants seek a rehearing en banc as may be suggested pursuant to Rule 219(b) of the

SCACR. Asnoted in Rule 219(a), a rehearing en banc is "notfavored and ordinarily will notbe

ordered except (1) when consideration by the full court is necessary to secure or maintain

uniformity of its decisions, or (2) when the proceeding involves a question of exceptional

. importance." Here, Appellants have pointed to no panel opinion inconsistent with the instant

panel opinion, and have not presented any questions of policy important to the public at large.

For the reasons discussedbelow, no rehearing of any kind is warranted in this case.

THE COURT OF APPEALS CORRECTLY HELD THAT THE APPELLANTS ARE
BOUND BY THE ACTIONS OR INACTION OF THE TRUSTEE, JAMES BROGDON

In affirming summary judgment in favor of Respondents James B. Drennan, III

(Drennan), and Wachovia Bank, National Association (Wachovia), this Court held, in part:

"Appellants, as contingent beneficiaries, were bound by the actions of Respondent James E.

Brogdon, Sr., (Brogdon) in his capacity as trustee of the Trust Agreeement of Elizabeth McLean

Pence (the Trust). . . . Appellants are bound by Brogdon's failure to take action in the prior

litigation to ensure that the disputed properties became assets of the Trust.". In its'Opinion, the

Court cites multiple statutes to support its reasoning, including S.C. Code § 62-1-403(2)(ii)

(Supp. 2010); S.C. Code Ann. § 62-7-103(2)(A) (2009); S.C. Code Ann. § 62-7-303(a)(4)

(2009); S.C. Code Ann. § 62-3-1101 (Supp, 2010); S.C. Code Ann. § 62-3-803 (2009); and Rule

60(b), SCRCP,
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Appellants claim that they are entitled to rehearing because this Court mistakenly

interpreted Judge Lockemy's Order confirming the settlement of the 2002 Trust Agreement

based, on factual arguments from the Respondents. See Appellants' Petition for Rehearing En

Banc; Appellants' Memorandum in Support of Petition for Rehearing, p. 1. Appellants are

wrong. Appellants do not and cannot dispute the following bases supporting this Court's

Opinion: . .

1. Brogdon was the trustee ofthe 2002 Trust Agreement of Elzabeth McLean Pence (the

Trust), of which Appellants were beneficiaries.

2. According to Appellants' own arguments in this case and this appeal, Brogdon

represented the interests ofthe Appellants in the 2002 Trust Litigation: " >. . . Brogdon

failed in his duty as Trustee to protect [Appellants'] interest. As a party to the Trust

Litigation, Brogdon was required to obtain the best result possible for the trust's

beneficiaries "See Appellants' Initial AppellateBrief, p. 11.

3. S.C. Code Ann! §62-7-303(a)(4). (2009), cited by this Court in its Opinion, states that "a

trustee may represent and bind the beneficiaries of the trust with respect to questions or

disputes involving the trust."

4. Brogdon testified that the Trust Settlement Agreement that he.negotiated and signed on

behalf of the Appellants didnotconvey thesubject property into theTrust:

Q: What was your understanding of what was supposed to happen to the Caw
Caw property as a result of this settlement?

A: As a result of the settlement?
Q: Yes sir.
A: It would be owned by the estate.
Q: Okay. And whyis that?
A: Because it was not in the trust.

(R. 673,Brogdon Depos. p. 68.)
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5. S.C. Code Ann. § 62-1-403(2)(ii) (Supp. 2010), cited bythis Court in its Opinion, states

that "in judicially supervised settlements ,... orders binding a trusteebindbeneficiaries of

the trust... in proceedings involving creditors or other thirdparties ...."

6. Brogdon and his counsel were aware in 2002 that no more property would be conveyed

to the Trust, and never filed any motion orclaim, ortook any other action, to recover any

of the subject property on behalf of the Trust. '

7.. Rule 60(b), SCRCP, cited by this Court in its Opinion, requires that a motion for relief

from judgment for mistake, inadvertence, surprise, or excusable neglect must be made,

not more than one year after entry of the judgment.

8. •S.C. CodeAnn. § 62-3-803(2) (2009), cited by this Court in its Opinion, sets forth a one-

. year statute of limitations for presenting a claim against a decedent's estate.

. In short, Appellants admit that Brogdon represented their interests in the 2002 Trust

Litigation and Settlement Agreement; Brogdon has stated unequivocally that the Trust

Agreement he negotiated and signed on behalf of the Appellants was not intended to convey

the subject property into the Trust; and Brogdon never took, any action to convey such

propertyinto the Trust or to allegeor correctany mistake in the Trust Settlement Agreement.

Brogdon, as Trustee, did not file a motion for relief from judgment within one year of entry

of the 2002 Lockemy Order, and never filed any claim against the Estate of Elizabeth P.

Pence, who died on August 26, 2002. This Court correctly affirmed that the Appellants are

bound by the actions and inactions of Brogdon as their Trustee, and its reasoning and

conclusions are not dependent on any alleged mistaken or factual interpretation of the 2002

Trust Litigation Settlement Agreement and Order.
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CONCLUSION

This Court's Opinion correctly addressed dispositive issues raised by the Appeal.

Rehearing is notwarranted orneeded.

By: . ... /w „,
Matthew H. Henriksdn(SIC. Bar No. 7897)
CLARKS.ON WALSH, RHENEY
&TERREL,P.A.
Post Office Box 6728
Greenville, SC 29606
Telephone: (864) 232-4400
Facsimile: (864) 235-4399
mhenrickson@cwrtlaw.com
ATTORNEYS FOR RESPONDENT
JAMES B. DRENNAN, III

EdwardB. Davis (S.CTBar No. 16713)
BELL, DAVIS & PITT, P.A.
227 West Trade Street, Suite 2160 .
Charlotte, NC 28202
Telephone: (704) 227-0400
Facsimile: (704)227-0178
ward.davis@belldavispitt.com
ATTORNEYS FOR RESPONDENT
WACHOVIA BANK, N.A.
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Having received a clear indication from this Court that their claims are barred byboth the

actions of the trustee and by the applicable statute of limitations, the Appellants have asked this

Court for a rehearing.1 Rule 221(a) of the South Carolina Appellate Court Rules requires any

petition for rehearing "state with particularity the points supposed to have been overlooked or

misapprehended by the court."

I. OPINION CORRECTLY APPLIES TWO POSSIBLE ONE-YEAR DEADLINES

A. If the Lockemy Order Required Property Transfer into the Trust

In an effort to satisfy Rule 221(a), the Appellants' petition suggest the Court overlooked

the plainlanguage andtrue meaning of the Judge James Lockemy Order of2002 - the Order that

ended trust litigation between Elizabeth P. Pence (daughter of settlor) and the Pence Family

Trust (a trust created and funded by Elizabeth McLean Pence). Appellants contend that the

Lockemy Orderrequired the transfer of Orangeburg real property by Elizabeth P. Pence (or her

Estate) into the Pence Family Trust. Thepetition for rehearing suggests that by overlooking this

alleged property-transfer requirement of the Lockemy Order, this Court'sopinion fails to address

Appellants' reliance onthat requirement and reliance onthetrustee tosatisfy thatrequirement.

This Court's opinion does not hold that the Lockemy Order imposed such a property-

transferrequirement, but the opinion doesnot ignore the Appellants' argument. To the contrary,

1 Appellants' petition is actually captioned as one of rehearing en banc as may be suggested
pursuant to Rule 219(b) of the SCACR. As noted in Rule 219(a), a rehearing en banc is "not
favored and ordinarily will not be ordered except (1) when consideration by the full court is
necessary to secureor maintain uniformity of its decisions, or (2)when the proceeding involves a
question of exceptional importance." Here, Appellant has pointed to no panel opinion
inconsistent with the instant panel opinion, and while the matters herein are certainly important
to these litigants, they do not involve questions of policy important to the public at large. Of
course, Respondents do not feel a rehearing of any kind is needed— as addressed by the
responses herein.
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the opinion addresses the applicable deadline even if there was an assumed - for the sake of

argument - "failure" by Brogdon2 to transfer property in accordance with this erroneous

interpretation of the Lockemy Order.3

If the Lockemy Order imposed a property transfer requirement upon Elizabeth P. Pence

(or her Estate) as the Appellants suggest, then Rule 60(b) relief was not needed to address the

Lockemy Order - as the Appellants also suggest. This Court's opinion directly addressed this

possibility; specifically, the opinion cites to S.C. Code §62-3-803.4 While the brevity ofthe

opinion may not thoroughly explain the impact of the statute, it was nevertheless clearly

considered and applied.

Under the Appellants' theory ofthe case, the settlement agreement in the trust litigation

contractually obligated Elizabeth P. Pence, who was still alive at the time of settlement, to

Unpublished Opinion No. 201 l-UP-517 (November 29,2011), page 2, Section 1("Thus, we
find Appellants are bound by Brogdon's failure totake action inthe prior litigation toensure that
the disputed properties became assets of theTrust.").

Because the bmdihg effect ofthe one-year deadlines on parties to the trust litigation (whether
by Rule 60(b) or by Code §62-3-803), this Court di£not need to discuss the erroneous
interpretation of the Lockemy Order advocated by Appellants and the Court expressly declined
to reach that discussion. Opinion footnote 1. The holding ofthis Court isvalid even accepting
the Appellants' unwarranted extrapolation OftheLockemy Order.

As the Respondents have already briefed, the 2002 Lockemy Order did not and could not require I
Brogdon's transfer of Orangeburg properties not already vested in the Pence Family Trust. The j
entire thrust ofthe trust litigation (and settlement) was achallenge to the trust as it existed in an j \
effort to remove things from that trust - not put new properties into that trust. Following the ; f '̂
death of the settlor and the concurrent extinguishment ofher Power ofAttorney appointment of /
an agent, Brogdon had no power to transfer property ofElizabeth McLean Pence's estate {could j
not) and theestate's personal representative, daughter Elizabeth P. Pence, clearly had nomotive,
desire or consideration to put more estate property into the trust she challenged! In response to
the current Petition for Rehearing, this Courtshouldsmplyhold, as a matter of law, the Orderdid
notrequire property transfer into the trust. See Appellant Brogdon's Brief, page 23, footnote 42.

4 The impact ofthis statute was also raised in Appellant Brogdon's Brief, page 13, footnote 27.
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transfer the other Orangeburg properties into the trust corpus.5 Accordingly, abreach ofcontract

claim could have been brought by trustee Brogdon against Elizabeth P. Pence or against her

subsequent estate (as asserted in Complaint Jf 79-83, R. pp. 57 - 58) based upon her conduct

while alive - failing to transfer property as required (again arguendo) by her settlement

agreement.

Thus, under S.C. Code § 62-3-803, there still was only one year from the August 26,

2002 death of Elizabeth P. Pence for trustee Brogdon to assert a claim to the desired Orangeburg

property using a contract theory against her Estate. Any such claims would therefore have to be

presented against her Estate no later than August 26, 2003, a year after her death. This action

was filed in December 2006 - over 3 years later.

B. If the Lockemy Order Mistakenly Failed To Require Property Transfer

This Court's opinion, filed November 29, 2011, also addressed the possibility that the

Lockemy Order did not require property transfer. The Court did not actually interpret the

Lockemy Order one way or the other - as either requiring or not requiring property transfer;

instead, the opinion merely held that, if the Lockemy Order mistakenly failed to require the

property transfer suggested by the Appellants, the Appellants were bound bythe actions of the

trustee and the passage of one-year under Rule 60(b), SCRCP whichwould require any motion

for relief be made within one year ofthe date of 2002 Order. No such action was taken.

5 Again, this is totally contrary to Elizabeth P. Pence'spurpose in bringing a legal action
challenging the trust validity.
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H. RUNNING OF THE LIMITATIONS PERIOD AGAINST BROGDON

As a second area of alleged error or misapprehension, the Petition for Rehearing

suggests it was wrong to affirm the trial court's holding that claims against trustee Brogdon were

barred by the applicable statute of limitations. Again the Court's opinion does not address the

more fundamental holding of the trial court, also thoroughly briefed by Respondent Brogdon,

that there is simply no evidence to support a claim that Brogdon breached any duty owed to the

Appellants. The opinion simply correctly holds that assuming, arguendo, there was a breach,

this action comes too late.

A. Appellants Are Judicially Estopped From Denying Limitations Trigger

The Court of Appeals opinion, despite its brevity, notes that Appellants knew or should

have known Brogdon was acting on their behalf in the settlement of the trust litigation.

Appellants suggest this conclusion is inconsistent with the legal obligation to viewcontroverted

facts in the light most favorable to the non-moving party. At the same time they seek to deny

such knowledge or awareness that would trigger the limitations period, however, the Appellants

affirmatively assert that they "justifiably relied on the language of the Settlement Agreement"

and that they "believed that Brogdon had protected their interests" under the language of the

settlement. Appellants' Memorandum in Support of Rehearing, pages 4 and 2. They can't have

it both ways; indeed, the Appellants should be judicially estopped from advocating such

inconsistent positions. This same inconsistency was present in the Appellants' trial court

presentationas pointed out in Brogdon's Brief at page 17(text accompanying footnote 32).

Of course, this Court's opinion did not let the Appellants have it both ways. Rather than

rely on judicial estoppel, as the Court still could, the Court simply pointed out how the
5
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Appellants denial knowledge of the non-transfer of Orangeburg properties was inconsistent with

uncontroverted facts from their own testimony.

B. Deed Filing DelayAnd Survival of Elizabeth P. PenceDoNot Toll Statute

In theirPetition forRehearing, Appellants suggest thatthesurvival of Elizabeth P. Pence

until August 26, 2002 (6 months after the Lockemy Order) and the delay in recording the

Gramling Place deed into the trust until August 2006 (over 6years after the Grantor's death) are

bothcircumstances warranting a delay in thetriggering of thelimitations period.

With regard to the circumstances allegedly warranting a delay in the onset of the

limitations period, they do not. As noted in Brogdon's Brief, the real question is whether,

viewing all evidence in the light most favorable to Appellants, there is any question ofmaterial

fact that the Appellants knew or had reason to know of the non-transfer of properties into the

Pence Family Trust by December 20,2003 (three years prior to date offiling). Relying solely on

uncontroverted evidence, some of which is applicable to each of the Appellants, there is no

question that they were onnotice ofnon-transfer before December 2003.

C. Appellants Were On Record Notice And Actual Notice In Spring 2003

Specifically, regardless of the 6 months that Elizabeth P. Pence lived after the trust

litigation settlement, and regardless ofany delay in actually recording the Gramling Place deed,

the Appellants were on uncontroverted record notice inthe Spring of2003 -- through ancillary

filings in Orangeburg Probate Court —that the desired properties had not been transferred into

the Pence Family Trust. Appellants have not and can not explain how these two irrelevant

circumstances act to remove their expressly stated knowledge of and reliance upon the trust

settlement or remove their record notice of non-transfer of their desired properties. Nothing in
6
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the record suggests the delay infiling ofthe Gramling deed lead the Appellants to safely assume

there were other unrecorded transfers; to the contrary, such an assumption would not be

reasonable or safe. The only conclusion to bedrawn from the absence of recorded deeds is that

transfers havenot occurred and Appellants should act.

Ofcourse, inaddition to stated awareness ofthe settlement language and uncontroverted

record notice ofno property transfers, the record also contains evidence ofactual knowledge of

the Appellants that the desired properties had not been transferred. Coincidentally, this evidence

indicates that the Appellants did act - they took steps to express their interest in purchasing the

property.

Actual notice of the property ownership was admitted by Appellant Norman McLean

when he testified in his deposition that hehad authorized attorney Jay Jackson in 2002 to write

ofthe family interest inpurchasing the property. Norman McLean testified that he gave Jackson

thisauthorization with the knowledge ofhischildren (the other Appellants). AJanuary 17,2003

follow-up letter by Jay Jackson openly copied Appellant Jim McLean. Also uncontroverted is

that Appellant Will McLean attended a meeting regarding the trust litigation and executed a

February 25, 2002 waiver. Appellants admitted Bill McLean's receipt of trust settlement

documents in February 2002. In the first Jay Jackson letter September 27, 2002, counsel

represents thathewasasked to review thetrustsettlement documents byJimMcLean.

D. Variations in Each Appellants' Knowledge Is Not Zero Knowledge For Any One

Finally, Appellants seek to distinguish Marie McLean-Choi, William N. McLean, Robert

L. McLean in order to argue that the conclusion of knowledge is particularly unsupported for

these Appellants. While Robert, Marie, and William may not be copied with or mentioned

7
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specifically in the Jay Jackson letters, their father testified that they were aware ofthe efforts.

Moreover, theletters themselves purport to beonbehalfoftheentire family. Moreover, William

was on directnotice of the trust litigation settlement documents having executed a waiver form

aspart ofthat settlement. And through present counsel, all Appellants are represented as having

contemporaneous awareness ofand reliance upon the trust settlement language. And again, the

recordnotice available through the ancillary filings in Orangeburg Probate Court applies equally

to all theAppellants - notjust those expressly copied with theJayJackson letters;

CONCLUSION

This Court's Opinion correctly addressed dispositive issues raisedby the Appealand

Rehearing is not needed.

Florence, South Carolina

December -5U ,2011

TURNER,

, Rene Josey
19 South IrbyStre

P.O.Box 5478 (29502-5478)
Florence, South Carolina 29501
(843) 662-9008

ATTORNEYS FOR RESPONDENT BROGDON
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2011, to all counsel ofrecord at the following addresses:

Matthew H. Henrikson, Esquire James Randall Davis, Esquire
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Attorney for James B. Drennan, III Attorneyfor Moneyto Go, LLC

Harry R. Easterling, Sr., Esquire EdwardB. Davis,Esquire
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David Alexander, Esquire
Culbertson & Alexander, LLC
P.O. Box 1904

Greenville, SC 29602
Attorney for Appellants

John J. James, II, Esquire
Pauling & James, LLP
P.O. Box 507
Darlington, SC 29540
Attorneyfor Marlboro Academy, Inc.

Florence, South Carolina

December 60 ,2011

ByV

Jenkins M. Mann, Esquire
Ellis Lawhorne & Sims, PA
P.O. Box 2285

Columbia, SC 29202
Attorney for Charles P. Thompson, Jr.
and Cheri (Cheryl)Brown Thompson

3. Ren6 Josey
3v 9 South IrbyStreet
P O. Box 5478 (29502-5478)
Florence, South Carolina 29501'
(843) 662-9008

ATTORNEYS FOR RESPONDENT BROGDON
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INTRODUCTION

Rule 221(a) of the SCACR requires that any petition for rehearing "state with

particularity the points supposed to have been overlooked or misapprehended by the

Court."1 With respect to this Court's November 29, 2011, opinion, Appellants assert that

the Court ignored that "the language of the Settlement Agreement [was] injhe

Appellants' favor." This oversight, Appellants argue, caused the Court to rule incorrectly

in favor ofRespondents. For the reasons stated herein, Respondents disagree.

COURT DH) NOT TGNORE APPELLANTS' ARGUMENT

Appellants argue that the Court did not consider that the Order of Circuit Judge

James Lockemy (which was memorialized into a court-approved Settlement Agreement)

required Elizabeth P. Pence (through whose estate Respondents claim as beneficiaries) to

transfer the Caw Caw Swamp and Cannon Bridge Road properties2 to the Elizabeth

McLean Pence Trust. To the contrary, while the Court's opinion did not rule that the

Settlement Agreement required or did not require both or either ofthese properties to be

transferred to the Trust, the opinion did not ignore Appellants' argument. As Appellants

admit, and as the Court's opinion stated, Appellants were bound by what Mr. Brogdon

did or did not do.

1Appellants' petition is captioned as one for a rehearing en banc, as provided for by Rule 219 of the
SCACR. Respondents note that Appellants have not cited any inconsistent ruling by other panel ofthis
Court nor any question of exceptional importance as set forth by Rule 219(a). Respondents ofcourse
believe thatnorehearing of anykindis needed.
2Respondents note that Appellants' petition makes no argument with respect to the Cannon Bridge Road
property which was inno way mentioned in the Settlement Agreement.
•Decision with respect to Respondents does not hinge on whether Brogdon breached any duty to

Appellants, and ifso, when the applicable limitations period would have began for Appellants to bring an
actionagainstBrogdon.
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If, as Appellants assert, the Settlement Agreement requires either or both of these

disputed properties to be transferred to the Trust, then Appellants4 orBrogdon would not

have needed Rule 60(b) relief. However, when Elizabeth P. Pence failed to complywith

the Settlement Agreement (as interpreted by Appellants), Brogdon or Appellants should

have timely filed a claim for beach of contract either against Mrs. Pence in her lifetime or

in her estate proceedings. The Court's opinion specifically cites S.C. Code Ann. §62-3-

803 (2009) whichprovides for the barring of claimsnot timely filed. While the brevity

of the court's opinion was such that the impact of this statute was not fully explained, the

statute was nevertheless clearly considered and applied.

If on the other hand, the Settlement Agreement did not impose a property transfer

requirement5 and if this were inerror, then Mr. Brogdon orAppellants should have filed

a timely Rule 60(b) motion to have the court-approved Settlement Agreement corrected.

No such filing was made.

This Court's opinion covered both possible interpretations by holding that

"Appellants are bound by Brogdon's failure to take action in the prior litigation to insure

that the disputed properties became assets of the Trust." The opinion cited both Rule

60(b) SCRCP and S.C. Code Ann. §62-3-803 (2009) to support this holding.

CONCLUSION

This Court's opinion correctly addressed the dispositive issues raised by the

appeal and rehearing is not needed.

4By indicating theirreliance of theSettlement Agreement, Appellants effectively date theirknowledge of
the matter so they could have timelysoughtrelief. In any event, they are boundby the actionsor inactions
ofBrogdon.
5Respondents believe that the Trial Court ruled that it did not. The court's opinion did not address this
issue because resolution of the case did not require that it do so (see footnoteone of the Court's opinion).
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INTRODUCTION

Rule 221(a), SCACR requires that any petition for rehearing "state with

particularity the points supposed to have been overlooked or misapprehended by the

Court."1 With respect to this Court's November 29, 2011, opinion, Appellants assert that

the Court ignored that "the language of the Settlement Agreement [was] in the

Appellants' favor." This oversight, Appellants argue, caused the Court to rule incorrectly

infavor ofRespondent. For the reasons stated herein, Respondent disagrees.

COURT DID NOT IGNORE APPELLANTS' ARGUMENT

Appellants argue that the Court did not consider that the Order ofCircuit Judge

James Lockemy (which was memorialized into a court-approved Settlement Agreement)

required Elizabeth P. Pence (through whose estate Respondent claims as abeneficiary) to

transfer the Caw Caw Swamp and Cannon Bridge Road properties2 to the Elizabeth

McLean Pence Trust. To the contrary, while the Court's opinion did not rule that the

Settlement Agreement required ordid not require both oreither of these properties to be

transferred to the Trust, the opinion did not ignore Appellants' argument. As Appellants

admit, and as the Court's opinion stated, Appellants were bound by what Mr. Brogdon

didor didnotdo.3

1Appellants' petition is captioned as one for a rehearing en banc, as provided for by Rule 219, SCACR
Respondent notes that Appellants have not cited any inconsistent ruling by another panel ofthis Court nor
any question ofexceptional importance as set forth by Rule 219(a). Respondent ofcourse believes that no
rehearingof any kind is needed. *
2Respondent notes that Appellants' petition makes no argument now with respect to the Cannon Bridge
Road property which was innoway mentioned intheSettlement Agreement.
3 Decision with respect to Respondent does not hinge on whether Brogdon breached any duty to
Appellants, and ifarguably so, when the applicable limitations period would have begun for Appellants to
bring an action against Brogdon.
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If, as Appellants assert, the SettlementAgreement requires either or both of these

disputed properties to be transferred to the Trust, then Appellants4 orBrogdon would not

have needed Rule 60(b) relief. However, when Elizabeth P. Pence failed to comply with

the Settlement Agreement (as interpreted by Appellants), Brogdon or Appellants should

have timely filed a claim for breach of contract either against her in her lifetime or in her

estate proceedings. The Court's opinion specifically cites S.C. Code Ann. §62-3-803

(2009) which provides for the barring of claims not timely filed. While the brevity of the

Court's opinion was such that the impact of this statute was not fully explained, it was

nevertheless clearly considered and applied.

If on the other hand, the Settlement Agreement did not impose a property transfer

requirement5 and if this were in error, then Brogdon or Appellants should have filed a

timely Rule 60(b) motion to have the court-approved Settlement Agreement corrected.

No such filing was made.

This Court's opinion covered both possible interpretations by holding that

"Appellants are bound by Brogdon's failure to take action in the prior litigation to insure

that the disputed properties became assets of the Trust." The opinion cited both Rule

60(b), SCRCP and S.C. Code Ann. §62-3-803 (2009) to support thisholding.

CONCLUSION

This Court's opinion correctly addressed the dispositive issues raised by the

appeal and rehearing is not needed.

4By indicating their reliance onthe Settlement Agreement, Appellants effectively date their knowledge of
the matter so that they could have timely sought relief. In any event, they are bound by the actions or
inactions of Brogdon.
5Respondent believes that the Trial Court ruled that it did not. The Court's opinion did not address this
issuebecause resolution of the case did not requirethat it do so (see footnoteone of the Court's opinion).
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BY:
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Ellis -Lawhorne
Jenkins M. Mann
803 343 1257
jmaiui@dltslawhomc.coni.

January4,2012

Via U.S. Mail

The Honorable Tanya A. Gee
Clerk, South Carolina Court of Appeals
PO Box 11629

Columbia, SC 29211

RE: McLean, Norman, et al. v. Drennan, James, et al.
Civil Action No. 2006-CP-38-1523

CourtofAppeals TrackingNo: 2009134986
Our File No. 168-00009

Dear Ms. Gee:

We are in receipt of the Respondent Brogdon'sResponseto the Petition for Rehearing as
well as the Respondents Pence and Easterling's Response to the Petition for Rehearing in the
above-referenced matter. As attorney for Respondents Charles P. Thompson, Jr. and Cheri
(Cheryl) Brown Thompson, we hereby join in those Responses. I have spoken with Randy
Davis, the attorney for Money to Go, LLC, who also joins in Respondents Brogdon, Pence and
Easterling's Responses.

JMM/jas

cc: David Alexander
Matthew H. Henrikson

JeffreyL. Payne and J. Rene Josey
Edward B. Davis

John J. James

James Randall Davis

Harry R. Easterling

Sihcerely.

Ellis, Lawhome &Sims, P.A., Attorneys at Law

1501 Main Street, 5th Floor - PO Box 2285 '•« Columbia, South Carolina 29202 •» 803 254 4190 - 803 779 4749 Fax » ellislawhorne.com
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THESTATE OFSOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM ORANGEBURG COUNTY
Court of Common Pleas

Honorable Diane S. Goodstein, Circuit Judge

CaseNo.:2006-CP-38-1523

Norman M. McLean, James N. McLean, Marie McLean-Choi, William N. McLean,
Robert L. McLean, and JL McLean Properties, LLC Appellants,

v.

James B Drennan, HI as Personal Representative ofthe Estate of Elizabeth McLean Pence
James E Brogdon, Sr. As Trustee of the Trust Agreement ofElizabeth McLean Pence dated May
28 1999 Wachovia Bank National Association as Personal Representative of the Estate of
Elizabeth P Pence, Wachovia Bank National Association as Trustee ofthe Elizabeth P. Pence
Trust Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J. Pence, Jr., as Personal Representative of the Estate of Stephen
Pence, and Harry R. Easterling, Jr • Respondents.

APPELLANTS' REPLY TO RESPONDENTS' RETURNS TO PETITION FOR
REHEARING

Appellants ask the Court to rehear this appeal on the basis that the Court's opinion failed to

address the fact that Judge Lockemy's Order confirming the settlement ofthe Trust Litigation is in

the favor of the Appellants. Brogdon's inaction concerning an order in his beneficiaries' favor

cannot, especially at the summary judgment stage, trigger any statutes of limitation that would bar

Appellants' claims. Respondents' violation of Judge Lockemy's Order in 2004 is the event that

triggered the statute oflimitations.
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I. RESPONDENTS WRONGLY CONTEND THAT THE OUTCOME OF THE TRUST

LITIGATION IS IRRELEVANT . _ ..

Respondents argue that whether the Court determines that Judge Lockemy's Order makes

the Orangeburg County propertypart of the Trustis irrelevant to the Court's decision. Respondents

base this contention on Brogdon's inaction. This argument is invalid because:(l) regardless of

Brogdon's actionor inaction,Respondentswerenot freeto ignorea courtorderand(2) Brogdonwas

not required to take action to correct an order that was in the favor of his beneficiaries.

A. Respondents Cannot Ignore an Order of the Court

If theeffectof JudgeLockemy's Order wasthattheOrangeburg County properties were part

of the Trust, then Respondents Drennan and Wachovia were not free to attempt transfer of these

properties without relief from the Order. The attempted transfers to the other Respondents was a

violationof Judge Lockemy's Order. The plain language of the Order states that the Gramling and

Caw Caw Swamp party were part of the Trust as a result of the settlement. The plain languageof

the Order also states that the intention ofthe Settlement Agreement was to give effect to M. Pence's

intention thatalloftheOrangeburg Property should gototheMcLeans.1 DespitetheOrder, Drennan

and Wachovia attempted transfer of these properties to the other Respondents.

Regardless ofwhether Brogdon acted or not, Drennanand Wachovia could not attemptthese

transfers without the court's permission. Respondents appear to argue that because Brogdon did not

object to their actions, they were relieved from complyingwith the express terms of the Settlement

1Respondents contentionthat the Cannon BridgeRoadpropertyisnot coveredbytheOrder
is incorrect. The general language of the Order is clear that all Orangeburg real property is part of
the Trust. This, of course, includes the Cannon Bridge Road property. No logical reason has been
offered why the Cannon Bridge Road property would not be treated the same as the other two
Orangeburg properties. Had the McLeansreceived theCannonBridgeRoad property, Respondents
would have no argument that Judge Lockemy's Orderhad been violated. Conversely, transfer to
third parties was a violation of the Order.
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Agreement. Once the Settlement Agreement became an order of the court, the parties needed the

court's permission to vary from its strictures. Contracts may be modified by mutual consent, but

orders must be modified by judges. Even if, as Drennan and Wachovia claim, the language in the

Order concerning the Orangeburg property is mistaken, that does not relieve them of their

responsibility to abide by its terms. Before attempting atransfer to third parties, Drennan and

Wachovia were required to ask the circuit court to modify its Order. Respondents cannot rely on

Brogdon's inaction as an excuse for their failure to abide by an order of the court.

B. The One-Year Limitations Periods ofRule 60 and theProbate Code Do Not Apply

Respondents incorrectly argue that the Court's Opinion addresses the application of the

limitations periods ofRule 60 and section 62-3-803 ofthe Probate Code. Had the Court addressed

the fact that Judge Lockemy's Order was in the McLeans' favor, itnecessarily wouldhave found that

neither limitations periods applied. As has been briefed extensively, Appellants' position is that

neither the McLeans nor Brogdon were required to file aRule 60 motion. Logic dictates that neither

Brogdon nor the McLeans should have taken action under Rule 60 to correct an order stating that

they were toreceive theOrangeburg property.

Muchthe same reasoning applies tothe Probate Code's limitations period. Acourt order had

already been issued stating that the Orangeburg properties were part ofthe Trust. Neither Brogdon

nor the McLeans were required to file a claim against either M.Pence orP.Pence's estate because,

as a result of the Trust Litigation, the Orangeburg property was not part of those estates.

Respondents would have Brogdon re-litigate these claims in adifferent court after already receiving

a favorable order.

Furthermore, ajury issue exists as towhetherRespondents should be allowedtoavoidclaims

which they created, but obscured from the McLeans until after the time allowed by §62-3-803 had
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expired. Drennan represented P.Pence in the TrustLitigation, drafted the Settlement Agreement,

and representedWachoviaas personal representative of P.Pence's estate. Viewingthe facts in the

light most favorable to the McLeans,Drennan had actualknowledge that the McLeans were entitled

to the Orangeburg County property.

Finally, P.Pence's estate was bound by Judge Lockemy's Order. As stated above,

Respondents were not free to disregard Judge Lockemy's Order. This same reasoning applies

equally to P.Pence's estate. Whether or not any probate claim was filed is irrelevant. P.Pence's

estate is notrelieved from seeking judicial modification ofahorder they believe ismistaken byany

failure of Brogdon to file a claimagainst the estate. Theobligation to abide by Judge Lockemy's

Orderdid not expire at the same time as the Probate Code's limitations period.

II. THE LIMITATIONS PERIOD AGAINST BROGDON BEGAN IN 2004

Brogdon incorrectly argues that Appellants' position regarding his liabilty is inconsistent.

At the conclusion ofthe Trust Litigation in 2002, Appellants could not have known of the existence

of any claims against Brogdon. Respondents were entitled to rely on Judge Lockemy's Order to

believe their interests had been protected and that claims against Brogdon arising from his failure

to deedproperties into the trust before M-Pence's death had been cured. Prior to M. Pence's death,

Brogdon could have transferred the Caw Caw Swamp and Cannon Bridge Road properties into the

Trustalongwith the Gramlingpropertywith specificdeedsor with a "catch-all" provisionincluding

all property she owned in Orangeburg County. See Darean v. Tankerslev. 380 S.C. 480,488,671

S.E.2d 73, 77 (2008) (holding "catch-all" provisions in deeds validly transfer property). Brogdon

testified that the deed for him to transfer the Caw Caw Swamp property into the Trust was prepared

before M.Pence died, but admitted that it was never executed. (R. p. 677.) Appellants could nothave

known that Brogdon's failure to deed the properties into the trust had caused them any harm until
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2004 when deeds to other parties were recorded.

CONCLUSION

For the reasons stated above and for the reasons stated in Appellants' Memorandum in

Support ofPetition for Rehearing En Banc, Appellants' request the Court to rehear this matter and

reverse thejudgment ofthetrial court.

January i£ 2012
' DavidAlexander (St BarNo. 68632)
CULBERTSON + ALEXANDER, LLC
Post Office Box 1904 (29602)
110 Williams Street
Greenville,South Carolina29601
david@culbertsonalexander.com
Telephone: (864)370-8222
Facsimile: (864) 370-8227
ATTORNEY FOR THE APPELLANTS
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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM ORANGEBURG COUNTY

Court of Common Pleas

Honorable Diane S. Goodstein, Circuit Judge

CaseNo.:2006-CP-38-1523

Norman M. McLean, James N. McLean, Marie McLean-Choi, William N. McLean,
Robert L. McLean, and JL McLean Properties, LLC Appellants,

v.

James B. Drennan, EI as Personal Representative of the Estate ofElizabeth McLean Pence,
JamesE. Brogdon, Sr.As Trustee of the TrustAgreement of Elizabeth McLean Pencedated May
28,1999, Wachovia Bank National Association as Personal Representative of the Estate of
Elizabeth P. Pence, Wachovia Bank National Association as Trustee of the Elizabeth P. Pence
Trust, Marlboro Academy, Inc., Charles P. Thompson, Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J: Pence, Jr., as Personal Representative ofthe Estate of Stephen
Pence, and Harry R. Easterling, Jr Respondents.

PROOF OF SERVICE

I certify that I have served Appellants' Reply to Respondents' Returns to Petition for
RehearingEn Banc and Appellants' Motion to Accept Reply to Return for Petition for Rehearing
After Deadline on the following parties by depositing a copy of it in the United States Mail,
postage prepaid, on January 14,2012b addressed to their attorneys of record as indicated below:

Matthew H. Henrikson, Esq.
Clarkson Walsh Rheney & Terrell
Post Office Box 6728

Greenville, South Carolina 29606
Attorney for James B. Drennan, III

Harry R. Easterling, Sr. Esq.
Goldberg & Easterling, PA
PO Drawer 655

Bennettsville, SC 29512
Attorney for James J. Pence, Jr. and
Harry R. Easterling, Jr.
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Edward B. Davis, Esq.
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Charlotte, NC 28202
Attorney for Wachovia Bank



Jeffrey L. Payne, Esq.
Turner Padget Graham and Laney, PA
PO Box 1473
Columbia, SC 29201
Attorney for James E. Brogdon, Sr.

John J. James, II, Esq.
Pauling &James, LLP
PO Box 507
Darlington, SC 29540
Attorney for Marlboro Academy, Inc.

January 14,2012

W. Cliff Moore, III, Esq.
Ellis Lawhorne & Sims, PA
PO Box 2285
Columbia, SC 29202
Attorney for Charles P. Thompson, Jr.
and Cheri (Cheryl) Brown Thompson

DavidAlexander JSCBai No. 68632)
CULBERTSON ^ALEXANDER, LLC
Post Office Box 1904 (29602)
110 Williams Street
Greenville, South Carolina 29601
david@culbertsonalexander.com
Telephone: (864) 370-8222
Facsimile: (864)370-8227
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Gtfje ikmtfj Carolina Court of gppeate

Norman M. McLean, James N.
McLean, Marie McLean-Choi, William
N. McLean, Robert L. McLean, and JL
McLean Properties, LLC,

James B. Drennan, III as Personal
Representative of the Estate of
Elizabeth McLean Pence, James E.
Brogdon, Sr., as Trustee of the Trust
Agreement of Elizabeth McLean Pence
dated May 28,1999, Wachovia Bank
National Association, as Personal
Representative of the Estate of
Elizabeth P. Pence, Wachovia Bank
National Association, as Trustee of the
Elizabeth P. Pence Trust, Marlboro
Academy, Inc., Charles P. Thompson,
Jr., Cheri (Cheryl) Brown Thompson,
Money to Go, LLC, James J. Pence, Jr.,
as Personal Representative of the Estate
of Stephen Pence, and Hany R.
Easterling, Jr.,

Appellants,

Respondents.

The Honorable Diane Schafer Goodstein

Orangeburg County
Trial Court Case No. 2006-CP-38-01523

ORDER DENYING PETITION FOR REHEARING

PER CURIAM: After a careful consideration of the Petition for Rehearing, the court is

unable to discover that any material fact or principle of law has been either overlooked or

disregarded.
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It is, therefore, ordered that the Petition for Rehearing be denied

Columbia, South Carolina

cc: David Alexander, Esquire
Edward Bilbro Davis, Esquire
Harry R. Easterling, Sr.,Esquire
James Randall Davis, Esquire
Jeffrey L. Payne,Esquire
J. Rene Josey, Esquire
John J. James, II, Esquire
Matthew H. Henrikson, Esquire
W. Cliff Moore, III, Esquire

Huff, J.

_Pieper, J.

iireton, J.
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