THE BOOZER LAW FIRM, LLC
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*Also admitted in Florida

807 Gervais Street, Suite 203 Telephone: 803-608-5543 Email: Isb@boozerlawfirm.com
Columbia, SC 29201 Fax: 803-926-3463 Website: www.boozerlawfirm.com

December 4, 2015

The Honorable Daniel E. Shearouse
Clerk, Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

S.C. Supreme Court
The Honorable Jeanette W. McBride

Clerk of Court
1701 Main Street, Suite 205
Columbia, SC 29201

RE: Ronald Tillman, #222153, v. State of South Carolina
2011-CP-40-7453

Dear Mr. Shearouse and Ms. McBride:

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are
the following:

(1) Proof of Service of the Notice of Appeal,
(2) A copy of the Order which is to be challenged on appeal; and
(3) Prior Order of Appointment of Counsel.

As I was appointed to represent Mr. Tillman in his PCR proceeding, I anticipate that the
Office of Appellate Defense will represent Mr. Tillman in this appeal.

Yours very truly,
%

Enclosures

cc: Megan Harrigan Jameson, AAG
Loriene French, OAD
Ronald Tillman, #222153




THE STATE OF SOUTH CAROLINA

In The Supreme Court RE@EE VED
DEC -7 5 15

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

S.C. Supreme oy
The Honorable Robert E. Hood, Circuit Court Judge

Case No. 2011-CP-40-7453

Ronald Tillman, #222153, ..o Petitioner,

State of South Caroling,.............eeueeeeeerereeeeeeeeeesreeeoeeoeoeoeooooo, Respondent.

NOTICE OF APPEAL

The Petitioner appeals thé Honorable Robert E. Hood’s Order dated November 13, 2015,
denying post-conviction relief to the Petitioner and received by undersigned counsel on
November 25, 2015. A copy of the Order on appeal is attached to this notice.

Respectfully submitted,

Lance S. Boozer "
The Boozer Law Firm, LLC
807 Gervais Street, Suite 203
Columbia, SC 29201

Tele: 803-608-5543

December 4, 2015




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable Robert E. Hood, Circuit Court Judge

Case No. 2011-CP-40-7453

Ronald Tillman, #222153, ......c.ooeiiiieeeeo Petitioner,

State of South Caroling,..............oceeeeeeeeeeereseeseesessooosoeoeoeooooo, Respondent.

PROOF OF SERVICE

I, Lance S. Boozer, attorney for Petitioner, certify that I have today served within Notice
of Appeal upon the Respondent by depositing a copy of it in the United States Mail, postage
prepaid, addressed to Assistant Attorney General Megan Harrigan Jameson, P.O. Box 11549,

Columbia, SC 29211. I further certify- that all parties required by Rule to be served have been

served this 4th day of December, 2015.

The Boozer Law Firm, LLC
807 Gervais Street, Suite 203
Columbia, SC 29201

Tele: 803-608-5543




STATE OF SOUTH CAROLINA | ) IN'THE COURT OF COMMON PLEAS

’if THIY

COUNTY OF RICHLAND . FOR THE FIFTH JUDICIAL CIRCUIT
Ronald Tlllmdn, # 222153, ‘ Case No. 2011-CP-40-7453
' Appliéant,
V. > ORDER GRANTING APPLICA,DH"SC\D,
MOTION TO BE RELIEVED OF =
COUNSEL <"3 r;:_ =
State of South Carolina, : : o *:; =k
. o oW s
‘Respondent. & “~~ -
) g ?} = -
o

"?’éf‘?@ﬂ

LA

This matter comes before the Court by way of the Applicant's Motion to be Re:hevf@ of
Counsel. This matter prev1ously came. before the Court by way of an apphcatlon for post-
conviction relief (heremafter “PCR") on: Novernber 19 and 21, 2013. The Court took this matter
under advisement and allowed Ms Shurling ninety (90) days to 1nterv1ew four additional A
witnesses. The Apphcant filed a grievance against Ms. Shurling and fﬂed a Motion to be
Relieved of Counsel in February of 2014.

A hearing was conducted on April 3, 2014, at the 'Riehland County Coufthouse.-
Applicant was present at the hearing cmd represented by Tara Shurltng, Esquire. 'The State'was :
represented by Assistant Attorney General Megan E. Harrigan of the South Cztr‘olina. Attorney
General's Office. During this hearing, Ms Shurling stated she had not interviewed the additional
witnesses that she was preyiously directed to interview. Applieant stated thathe strongly desired

counsel other than Ms. Shu»rting. |

Thus,  Applicant's Motion to lbe RelieVed of Counsel lS GRANTED. Lanoe- :Boozer,

Esquire, shall be appointed as the Applicant's new counsel. Ms. Shurling- shall give het entire
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file, inclﬁding witness contact information to Mr. Boozer. M. Boozer shall imniediately order
transcripts of the PCR hearing and the Applicant’s Motion to be Relieved of Counsel hearing.

Once Mr. Boozer receives the above-mentioned transcripts, Mr. Boozer shall interview
the four witnesses within one hundred and twenty (120) days. Mr. Boozer may depose those
witnesses within sixty (60) days after those interviews,

After Mr. Boozer mterylews and deposes those witnesses, the State may reply in affidavit
form within thirty (30) days.

After the State has an oppoftunity to reply, the State and Mr. Boozer shall notlfy the

Court, and proposed orders are due to the Court within forty five (45) days.

IT IS THEREFORE ORDERED that this motlon to be relieved as counsel is
GRANTED

AND IT IS SO ORDERED this 16" day of May, 2014,

Vet

ROBERT E. HooD
Presiding J udge. -
Fifth Judicial Circuit

Columbia, South Carolina

~
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Ronald Tillman, SCDC #222153, C;tse No. 2011-CP-40-07453

_Applicant,

V. -

~ State of South Carolina,

R

Respondent.

D R R N e " g
1

This matter is before this Court by way of an application for post-conviction relief filed .-

November 3,‘ 2011, and amended on November .18, 201_3. Evidentiary hearings intogthie
anplicetion were convened before this Court on November 19 and 21, 2013, at the Ricnland
County Courthouse. Thereafter, a deposition was taken on May 13, 2015. After a thorougn
" review of all testimony and _'evidence presented at the numerous hearings and the deposition,
along. with a review of the records from Applicant’s trial, direct appeal, and other re]e_vant
proceedings, this Court finds that there aré no constitutional depravations or other grounds on
which to grant r‘e_lief and is denyrng" and dismissin;g this application with prejudice. |
| : PROCEDURAL HISTORY

Appllcant was 1ndlcted during the February 1989 term of the chhland County Grand.—

Jury- for murder (1989 GS-40- 0745) He was represented by Jack B. Swerling, Esqurre On -

J anuary 15-23, 1990 Applicant proceeded to a jury trial before the Honor'lble Don S. Rushmg,

- where he was, convrcted as -indicted. Judge Rushlng sentenced Apphcant to life 1mpusonment- .

Applrcdnt was subsequently convrcted on a federal bank robbery charge, .was sentenced to S

t.-wentyfflve years‘ nnprlsonment, and was take_n into federal custody.
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- bechuseApphcantwasmcarcerated manother] rctron but grantmg Apphcant leave to refr
- hrs applrcatron wrthm a year of hrs release from federal custody Judge Mannmg subsequently

i demed Apphcant s Motron to Reconsrder Apphcant appealed thrs Order of Dlsmlssal wrtho_: t

ik o -Pre]udlce Wthh was: _afflrmed by the South Carohna Supreme Court onJ uly 22, 1999

e Apphcan frled a second apphcatlon for p t conv1ct10n rellef on. March 1 2002 whr' §




URRENT APPLICATION F OR POST- ON VICTION RELIEF

Appllcan' frled hlS current apphcatron for rehef"j 0 vember 3 2011 alleorng e
hc_.ar,ltS;chargess-',',fal,luf.e .', '

defenses prror to® tfi;jl,

__Yes Malloy concermng hrsv ;
~d_for murder had that charge .

i c ,hnec on wrth the death of Donald -
3 the 'prosecutron of Appllcant

wmurde_ _charoe at'a. later




10.

11.

12.

13.

date where the charge was not dismissed with prejudice. See Tr. p. 1073, 1. 20- p. 1074,
1.7.

Trial Counsel was ineffective for cross-examining Hayes Malloy in a manner
which advised the jury that if Malloy didn't get the death penalty for murder his
maximum sentencing exposure for murder would have been thirty (30) years.
See, Tr. p. 294, 11.9-15.

Trial Counsel was ineffective for neglecting to cross-examine Hayes Malloy
concerning the fact that he faced a potential life sentence for murder if he had been
prosecuted and convicted of that offense.

Trial Counsel was ineffective for failing to cross-examine Hayes Malloy about the fact
that he would have faced a potential sentence of life without parole for murder
because he had another violent charge pending for assault and battery with intent to
kill and under South Carolina law, in effect at the time of this trial, a conviction for
a second violent crime would render an offender ineligible for parole. See, S.C. Code
Ann. §24-21-640 (1989).

Trial Counsel was ineffective for failing to object to the State's closing argument that
"Hayes Malloy could be in Canada right now if he wanted to. Nothing that we could
do to Hayes Malloy whatsoever is going to force him to come testify” where said
argument was erroneous and mislead the jury where Hayes Malloy had a charge of
Assault and Battery with Intent to Kill pending at the time of Applicant's trial, was
on bond for that charge and was subject to the subpoena power of the State as well.
See Tr. pg. 210, 11. 21- 23.

Trial Counsel was ineffective for failing to object to the trial court's refusal to issue
an appropriate jury charge on the use of prior inconsistent statements where the
charges given by the trial court limited the use of such statements to impeachment
purposes when the law in South Carolina at the time of the Applicant’s trial also
permitted prior inconsistent statements to be considered for their substantive value
under State v. Copeland, 278 S. C. 572, 581-582, 300 S.E.2d 63, 68-69 (S. Ct. 1982).

Trial Counsel provided the Applicant with ineffective assistance of counsel when
they failed to object the first time the State introduced testimony from witness, Bruce
Hall, concerning the statistical frequency with which he sold Goodyear Vector tires
at his Goodyear store. See, Tr. p. 852, 1. 7-20.

When Trial Counsel's objection to the testimony of witness Bruce Hall concerning
what percentage of his stores total tire sales were Goodyear Vector tires was
sustained, Trial Counsel was ineffective for failing to request a mistrial and/or a
curative charge. See Tr. p. 852, 1. 13-p. 853, 1. 18 and State v. Tillman, 304 S.C. 512,
519, 405 S.E.2d 607, 612 (Ct. App. 1991).
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14.

15.

16.

17.

18.

19.

Trial Counsel was ineffective for failing to challenge the tire tread evidence in dispute
during the Applicant's trial on the ground that the Sheriff's Department lacked
probable cause to examine the Applicant’ car at the time tire tread impressions were
taken from the vehicle. See State v. Tillman, 304 S.C. 512, 521, fun 1,405 S.E2d 607,
612, fn1 (Ct. App. 1991).

Trial Counsel was ineffective for failing to disclose to the Applicant and the Court his
potential conflict of interest in representing the Applicant where he had previously
represented Hayes Malloy on a serious criminal charge.

Trial Counsel was ineffective for failing to renew his request for a jury charge on
the law as it relates to the use of prior inconsistent statements at the end of the trial
court's jury instructions. See, Tr. p. 1067, 1. 14-p. 1068, 1. 25; Tr. p. 1101, 1.24-p. 1102,
1.13and Tr. p. 1103, 1.24-p. 1104,1. 11.

Trial Counsel was ineffective for failing to request a jury instruction pursuant to State
v. Copeland, 278 S.C. 572, 581-582, 300 S.E.2d 63, 68-69 (S.Ct. 1982), for the
proposition that prior inconsistent statements made by a declarant who testifies and is
available for cross-examination may be used as substantive evidence in addition to
being considered for their impeachment value.

Trial counsel was ineffective for neglecting to object to the trial court's repeated use
of the phrase "failure to testify" where that phrase, contrary to the jury instruction in
which it was used, implied some shortcoming on the part of the Applicant for
exercising his choice not to testify in his defense and thereby weakened the language
of the "no adverse-inference" instruction given by the trial court. See Tr. p- 1088, 1. 21-
p- 1089,1. 17.

Appellate Counsel was ineffective for failing to brief as an issue on direct appeal the
failute of the trial court to grant the Applicant's request for a jury charge on the
allowable uses of prior inconsistent statements by the jury.

Evidentiary hearings on this matter were convened on November 19 and 21, 2013, at the
Richland County Courthouse before the Honorable Robert E. Hood. Respondent objected to
Applicant’s amendments, citing that they were rr;ade hours before the hearing, depriving both it
and trial counsel ample time to review the allegations and prepare to respond accordingly. In
response, this Court allowed Respondent to submit affidavits from trial counsel or any other

party it deemed necessary to respond to these belated allegations. Applicant proceeded forward
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B Also dunng the month of December: “988 Apphcant asked Hayes Malloy 1f he knew anybody_:"-’

L " apparently d1v1ded hrs trme that aftemoon between hrs shop and Hayes S group across the street'fi' '

who would k111 Donald '.Haye ephed negatrvely Apphcant then offered hnn $5 000 OO to klll'.. T
‘ h' o go stralght to. the pohce wrth th1s 1nformat10n Hayes told?“—:,:?’"
'-Apphcant that he accepted the offer On December 21 1988 Hayes met wrth Federal Bureau of.,:",ﬁ -

: - Investrgatlon (heremafter referred to a FBI) Agents Randy Mondor and J 1m Davrs and toId them;_' -

: of Apphcant 'S" offer He ther ,after contmued to go to Apphcant s party',s -_op between that date'.fj.'_-"_-_—:' '

o and December 26th and talk to h1m _" ‘—: . .

Whlle standlng wrth"'

December 26 1981 Hayes was approached by Applrcant who toId htm that Donald was commg:_,‘ -

down to the shop and that he had to get r1d of, h1m Behevmfr that Apphcant Wanted Donald;"'.'m'
_ kllled that mght Hayes unsuccessfully trred to. reach an FBI Agent He however stayed whereﬁ'.;;_.-; P

- ‘ he was for the remamder of the afternoon drmkmg and talkmg w1th hlS frrends Apphcant who

left between 6 00 and 7 OO p m to run some errands He 1nformed Hayes that he would returnl 7

. _ shortly

. Whlle Apphcant'_was 'gone- Donald arrrved at the shop In an attempt to get h1m to leave:-.‘ o

‘ befor Applrcant returned,-’ Hayes told::’hlm that .App ,‘ant»had gone to the “Fountam Ble
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Within the next few days, Hz;yes was ar;ested and located in the same prison facility as
Applicant. T h.ro'u‘gh the door of his p}ison cell, Applicant told Hayes that he wanted him to "take
the murder charge for Donald Sutton; ‘cause the Feds [had] him by the balls.”

Several times during December 1988 and January 1989, Applicant told Kenneth L.
Gardner, who was also in the same prison fz;cility as Applicant, that he killed Donald. Applicant
also boasted that the police were not goiﬁg to be able to prove he did it.

On January 3, 1989, Hayes finally told the police that he actually witnessed Applicant's
murder of Donald Sutton. On the following day, Applicant gave a statement to the police in
which he denied any involvement 1n the shooting and placed himself somewhere other than the

murder scene at the time of the murder.

SUMMARY OF TESTIMONY AND EVIENCE PRESENTED DURING THE POST-
CONVICTION RELIEF ACTION

At the evidentiary hearing, Applicant testified on his own behalf and presented testimony
from his father, Thomas Tillman, trial counsel Jack B. Swerling, and law clerk to trial counsel,
Aleksandra Chauhan. Swerling testified that he had been practicing law for approximately
seventeen years at the time of Aéplicant’s trial and had tried numerous murder cases. He testified
that although Applicant’s trial was mearly twenty five years ago, he recalls representing
Applicant and still had his complete file. He test_ified that he representéd Applicant on the murder
charge subject to this application, as well as a federal bank robbery charge that resulted in a
conviction after trial, an armed robbery from Dillion that was dismissed by the State, and another
armed robbery charge from Columbia that resulted in an a;:ql}ittal after trial. He testified that he

was retained by Applicant on all charges and met with Applicant and his family frequently.
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comments about Applicant’s involvement, because the statements show that Malloy was a
habitual liar with an ever-changing story. He alsb ‘noted that the jury would be able to have those
statements as evidence to use during deliberations, showing how Malloy’s version of gvents was
fluid. He testified that he highlighted this to theﬂjury in his closing argument, focusing on all
Malloy had to gain by naming Applicant as the murder while removing any suspicion as to his
own involvement in Sutton’s murder.

Swerling also testified that Malloy’s statements as to how the murder occurred and what
happened to Sutton’s body after the shooting were contradicted by the physical favidence.
Swerling elaborated that Malloy testified that Sutton’s body was not moved following the
murder, but the pathologist testified that Sutton had numerous abrasions indicating he had been
dragged post-mortem. He testified that he was able to highlight this to the jury during his closing
argument.

Swerling testified that he requested a jury instruction on prior inconsistent statements and
submitted two proposed éharges to the trial court. He elaborated that one of the proposed jury
instructions is similar to the prior inconsistent statement instruction given in federal court and
both dealt with the use of the prior statements being used to address the credibility of witnesses.
He testified that the trial court declined to use either of his pfoposed instructions, but did give his -
own jury charge on the use of prioffinconsisten‘t statements. He testified that he did not requfsstu
an instruction on using the prior inconsistent statements for substantive purposes because he
thinks such a charge is confusing to the jury and does not yield beneficial results. He elaborated °
that he does not request such a charge as a mat‘ter of strategy. Additionally, he testified that he

made a strategic decision to focus on the impeachment value of Malloy’s prior statements
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_iwould have been fully drsclosed and dlscussed wrth Apphcant He further testlfled that h

- fconfrdentt that Apphcant knewiof anyﬁ ;rror 1nvolvement of hlS flrm w1th LMallov because- he:

' commumty :0n Shop Road where the party shop was: Iocated was_:, ery close kmt and 1t wou

" have ‘been hlghly unlrkely for Apphcant and hrs father 10 not have"lcnown who was representrng -

- '_Malloy H fagam-.,co_mmen—” d: ',atlhrs cross exammatron of Malloy was “1eally aggresswe and"

'_ n'there 18 nothmg to even remotely suggest that he held back on Malloy based on an alleged p for

- relatronshrp He hrghlrghted tha _-.__e';_qu'_e's'vt-rqne_‘f."'Mauqy;}ln—‘d_epth ab,,O'L‘i'L the'a_ltereatj'()n.’at’fthe,pa‘r

tu ‘shop durrng cross~exam1nat10n










- _ Swerhng s ﬁrrn had represented Malloy and ‘that. Swerlmg had been representlng hrm for two -

'untrl he was charged wrth Sutton s murder in. 1988 He acknowledged that hls father had- know_"“” E:

'""years prror to the trral in, 1990 but asserted that hlS father never told hnn of the potentml conﬂ1ct: L

:iof 1nterest regardrng Malloy He acknowledged that he rarsed thrs 1ssue in- hrs federal habeas’. S

- fcorpus petltron

Apphcant acknowledged that Swerhng d1d a good ]ob cross examrnrnﬂ Malloy,?.

‘ nerther Swerhng nor anyone at hrs frrm ever revealed that the ﬁrm had prevrously represente"" -

,Malloy He testlﬁed that he found out that Swerlmg s ﬁrm had represented Malloy When_hrs

». chrld’s mother Sophra Prlngle wrote to h1m whrle he ‘was, housed 1n d federal Lnstrtutlon 1n1 E

partrcularly wrth hls 1mpeachment of Malloy s prror mconsrstent statements He testrfred that:

i _} Atlanta He testrﬁed that he never spoke wrth his father regardlng Swerhng s. ﬁrm representmg_"' St
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er were éxb:li'cii_tlyir‘éwﬁf'e‘ that:"Swerﬁngf’:s;5lé'ii{_j"1ﬁ_artner rep?éégﬁté,d? Malloy.in: - -

&It recewed ‘a;c;héék ffom SV-\(e_rling""vs'_ lawﬁrmfor 'rest;it_‘t;ti"c')‘ri and 51gneda :
- conflrmatlon 1e
f_conﬁrm thdt'-M

© preimised 4



_'-' d1d not see Apphcant IC Sutton up on JP’_élco’tt S_t-reet-’a‘s- hlS zsiﬁteniénf i"ridi'cj'at'e_s.v Hetesuﬁed

that he had come nd' gone Ifrom the. party shop all day, drmkmo ndf hanomg out w1th frlends




- N _Whaley_ sald he d1d no want to ,get mvolved Swerlmo avers that,n" ' glnemorandums 111 hls o

file- mdlcate tlnt Apphcant,dsked h1m to contact Whaley to b‘{' po 1blew1tness Swerling -




5 c'éln“ﬁot ‘be*r?éi'i‘édf"' up:

‘h v1ng produced a ]ust result " Stnckland.v ton466US6 8 .

counsel's assistan

' 'tra ':T"gy uch conduct w111 not be d-'-‘"

567 689 s E 2d 629 6321 201



the ultimate focus of i 1nqu1ry must be on the furidamental fairness-of the proceedmg whose result
is being -challenged. A court need not first determme whether counsel’s performance was
deficient. before examining_theprej‘udice suffered by the defendant __asl-a result of: the alleged -
deficiencies. If it is easier to. fdlSpose of an ineffectiveness claim on the ground of lack‘_: of
sufficient prejudice, that _'Course'should be followed. St'rick‘land, 466- US 668 -
After c‘areful—revi:evtzjofl. t-he entlre record, including the testi-mon'y,and— exhibits presented
at the evidentiary hearing, deposition of Whaley, and responsive at‘f_i‘davits, hased on the standard
- discussed ahove, this Gour_t finds-"that Applicant. has- failed to carry his burden in thrs ac__t'ion..,
Below are this Court’s rulings in regards to each of Applicant’s speeiﬁc allegations-of :in‘effectlve
assistance of couns'el‘:‘ |
Allegation One T }to, Three, Four, Five, Seven, Eight, and Nlne Trzal Counsel was
meffectlve regarding his cross-examination of Hayes Malloy as to possible penalties for :
Sutton’s murder and the.dismissal of his murder char ge in exchange for his cooperation, and
poss:ble enhancement of his sentence based on pnor conthtons
A-_pplicant allege‘s that Sw_erhng was 1ne_ffect1ve for failing to, cross-examine‘ Malloy -as to
-the'p:'oss'il)l'e benalties Jhe faeed:for the Suttdn’s murder, for which he was 'a‘l‘so charged b‘efdre the '-
.charges were dlsmlssed by the State Applrcant asserts that Swerlrng drd not’ questron Malloy on',- __

-the poss1ble sentences he could have recelved had he not cooperated w1th the State and had hlS- i

' charges d1smtssed Applrcant asserts that Swerlrng should have made 1t clear to. the ]ury that‘."'___,_ RN

- _.‘{Malloy was facrng a sentence of 11fe 1mprrsonment had hlS charges not been d1sm1ssed by the

V.-State Appl1cant also alleges that Swerlmg did not adequately hrghhght to the j Jury that Malloy s S

__fcharges were dlsmrssed m exchange for hrs test1mony and that the: drsmrssal was - wrthout

_ i_'.;"prejudlce Appllcant also alleges Swerlmg was 1neffect1ve for questromng Malloy about"'?-'

- .. ‘possrbrllty rece1v1ng a death sentence 1f convrcted of murder for hlre as it hrghlrohts to the Jury' ‘f CaeTr

S
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"_-_that Appllcant had sollc1ted the 551stance of sevcral other people 1n murdermg Sutton Apph

' alleces Swerlmg also falled 'dequately questlon Apphcant that he was facmg an enha' ed

i senten’ jbased on hlS prlOl' ecord for charges st111 pendmg at the tlme o[ Apphcant s tnal _

-‘In;fir-ﬁ?SPOnse' 'SWe'rhncr-- ‘s’tlfle‘d:"that .-,he q'uefstl'oned ,Mallo'y:V-lgotouslfyﬁconcermng' he






873 881 (2007) (quotmg State v







i hlle .’dél_}_ib cr_at‘i:gg.i;-t-‘SSs}.'E:rlji_'}-l‘g-'i te; stlfled that 3 ¢ e

** .7 julry instriction ofi prior inconsistent statéments and submiitted:two proposed chaiges to th

4 eourt He élabbféiédjﬁ_ihat-_dne'fof:ft__h’ef_?{p_r

“either: of His"proposed -instructions; but did give ki own jury ‘charge lon the

-+ inconsistent statemenis."He testified that-fié: did-niot request an’ instruction

+ inconsistent statemets fof substantive purposes because, e thinks sich a cha




with prejudice. See Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing

Caprood, 338 S.C. at 110, 525 S.E.2d at 517 (“[W]hen counsel articulates a valid reason for
employing a certain strategy, such conduct will not be deemed ineffective assistance of
counsel.”)

Court finds that these allegations must be denied and dismissed with prejudice.

Allegation Twelve and Thirteen:' Trial Counsel was ineffective for failing to object to the
testimony of State’s witness Bruce Hall, and following the omission of said testimony, failing
to move for a mistrial or to have the testimony stricken from the record.

Applicant asserts that Swerling was ineffective for failing to initially object to testimony
from State’s expert witness Bruce Hall, a manager of a Goodyear Tire retail location in
Columbia for six years, concerning the statistical frequency that his particular store sold
Goodyear Vector tires. At trial, the State introduced evidence showing tire tracks leading to the
location of the victim’s body at the crime scene, as well as tire impression taken from
Applicant’s vehicle while in federal custody. Hall opined that the tire tracks located near
Sutton’s body were Goodyear Vector tires and that Applicant’s vehicle had Goodyear Vector
tires. Hall testified that approximately two percent of the tires sold in the store he maﬁaged were
Goodyear Vectors. While Swerling did not initially object to Hall’s testimony, he later objected -
to Hall’s statistical testimony about the frequency in which Vector tires were sold at his store and
the trial court sustained the objection. Swerling did not move for a mistrial or for the testimony

to be stricken,

Applicant raised this issue on appeal, arguing that Hall’s testimony that only two percent

 of the tires sold in his store were Goodyear Vectors was improperly admitted. In its opinion, the -

South Carolina Court of Appeals stated “we first note this testimony initially came in without
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-om - atrategy and hrs conversatrons w1th Apphcant He elaborated that he drscussed

o '_ mlStrlal wrth Apphcant and that both agreed that the trral was gomg very favorably, partrcularly.f By

i terms of rulmgs from the trral court Swerhng testlfied that he and Apphcant concluded it wa.s' o

g_'-fbest to contmue on w1th the trral rather than move for a mlstrlal over thrs relat1vely mlnor"__

: testlmony glven by Hall when compared to the overall trlal and prev10us rulmgs from the cour‘

:’-f:- Th1s Court ﬁnds that Applrcant has farled to meet hrs burden of proof as to'th
'_alleoatrons As to allegatron twelve thls Court frnds that Swerlrng properly ob]ected to th1s;.;:__‘._'-_

s :_test1mony,

as noted in the Court ofi:Appeals op1n1on Th1s-'_Court "-nds that Applrcant’s asse ot







C Thereafter the F.B.I agents took possessron of the vehrcle rmpoundtno it, and later made it
'avallable to the chhland County Sherrff’s Department Whrle -Applicant had not yet beenf'
: charged w1th Sutton’s murder the chhland County Sherrff’ ] Department already had developed.:

, Applrcant as a suspect based on Malloy S statements and had trre 1mpressrons from the murder.-‘_

'SCGI)C.

“The: Sheriff's Department then made drnk nnpressrons and photographs of the tire treads by ‘

. means of cranking the automobrle and movrng it. At tr1al Swerlmg objected to the 1ntroduct10-n~. . T
~of the tire, 1mpressron ev1dence argumg that the - scope of consent was exceeded when the FlBI -

‘ 5'allowed the Richland County Sherrrff’s Department The trral court overruled vSwerlmo st '
objection and allowed the ev1dence to be admrtted ﬂndmg that “wrrtten consent authorrzed the'_ .-I' ’
1mpoundment and ruling thére .were‘ no vrolatrons in- appellants Fourth and Fourteenth.

\Amen,dment rights and that.the‘ .harrnless =crankrng of the vehrcle and moving of it ‘was-

reasonable, not 1ntrusrve and not wrthm appellants expectatlon of prrvacy ” Trllman 304 S C - L
512, 515 405 S.E.2d 607 609 (Ct App 1991) On appeal Applrcant contended that ‘his consent- '
to search was exceeded. when the FBI allowed the Sher1ff’ s Department to make i 1mpressrons of -

the trres and, because the search went beyond the scope of consent the evrdence was. not_. ; )

. _,admlssrble The Court of Appeals concluded that Applrcant’s Fourth Amendment rtghts were not_'_ o 5_{

“violated when FBI, to whrch he had grven consent to take possessron of hlS vehrcle i connectron s

"with. an unrelated charge made the vehrcle avarlable to sherrﬁ's off1cers who made* mk R

: ncompressrons and photographs of - the t1re treads by means - of crankrng the automobrle and

" 'movrng it. Id the Court elaborated that even though defendants consent to rmpoundment of

- vehtcle by FBI may. have been llmrted and may not have extended to sherrff's department whrch -

Ly T
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"::expectatxon of pnvacy wh'l |

even he shenff s department from :




cets ‘caii conduct a warrantless search

h, 318.S.C. at 332; 45

5295307 (1999) (“We holdthat police




i ,: flonfechinical “probability ‘that &
olved.” Buliron

50,:525°S.E2d 535, 540°(CL. App: 1999). Howvevet,

olute”certainty; Inre Care ‘and Tredtment of Bf

In thep sentcase,Apphcantga
tly Tejected his argument that his consent was in-som

Sounty vaS‘her_-iff sDepartment from. ;ac‘c@ss‘i‘ng_‘:‘-’hi’s? ehi

5t1607. See-also Hoffan v. Cotitty- 6f Delawae; :
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provide effective assistance of counsel, “appellate counsel is not required to raise every non-

frivolous issue that is presented by the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d

523, 526 (1990), citing Jones v. Barnes, 463 U.S. 745 (1983). “For judges to second-guess

reasonable professional judgments and impose on . . . counsel a duty to raise every ‘colorable’
claim suggested by a client would disserve the very goal of vigorous and effective advocacy . . .”
Jones, 463 U.S. at 754. Additionally, our Supreme Court has expressly rejected the notion that

appellate counsel has an obligation to raise all meritorious issues on appeal. Tisdale v. State, 357

S.C. 474, 476, 594 S.E.2d 166, 167 (2004). ““Generally, only when ignored issues are clearly
stronger than those presented, will the presumption of effective assistance of counsel be

overcome.’” Smith v. Robbins, 528 U.S. at 288, 120 S. Ct. at 765 (quoting Gray v. Greer, 800

F.2d 644, 646 (7th Cir. 1986)).
“To establish prejudice relating to the actions of appellate counsel, Defendant must
establish a reasonable probability that, but for his counsel's unreasonable failure to include a

particular issue on appeal, he would have prevailed on his appeal.” United States v. Mason, 2012

WL 5845807 at *1 (citing Smith v. Robbins, 528 U.S. at 285-86, 120 S. Ct. at 764).

This Court findsdthat Applicant has failed to establish the requisite deficiency of appellate
counsel or prejudice entitling him to relief. Firét, this Court finds that Applicant has failed to
show that appellate counsel’s performance was deficient, where there i$ no standard requiring-
appellate counsel to brief every possible meritorious issue on Applicant’s behalf. Second, this
Court finds that Applicant has failed to establish prejudice, as there is no reasonable likelihood

that he would have prevailed on appeal had the issue been raised.
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