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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAWY COURT
James A. Sellers, 243348, | Docket No.: 15-ALJ-04-0078-AP

‘Grievance No.: KRCI 70-14
Appellant, '

VS, : ORDER

South Carolina Department of Corrections,

Respondent.

This matter is before the South Carolina Administrative Law Court (“the ALC” or “the
Court”) pursuant to the Notice of Appeal filed February 12; 2015, by James A. Sellers
(“Appellant™), an inmate incarcerated with the South Carolina Department of Corrections
(“Department”). Appellant appeals the Department’s decision denying him eligibility to earn
sentence reduction credits on his twenty-five year sentence for Accessory Before the Fact to a
Felony (Murder). In this appeal, Appellant argues he was improperly sentenced under the
appropriate statute and, therefore, any statutory restrictions on eligibility for séntence reduction
credits do not apply to him., Additionally, Appellant filed a Motion to Compel the Department to
Include Additional Information in the Record. Appellant specifically moves this Court to compel
the Department to submit information concerning alleged ex parte communications with The
Honorable Sidney T. F loyd, now deceased.

The ALC has subject matter jurisdiction when the Department disciplines an inmate and
imposes a punishment that deprives the inrriate ofa constitutibnally-protectéd liberty or property
interest. Sullivan v. S.C. Dep’t of Corr,, 355 S.C. 437, 441-42, 586 S.E.2d 124, 126 (2003); Al-
Shabazz v. State, 338 S.C. 354, 369, 527 S.E.2d 742, 750 (2000); Skipper v. S.C. Dep’t of Corr..
370 S.E. 267, 273-74, 633 S.E.2d"-915;0, 914 (Ct. App. 2006). For the purpose of establishing

Jurisdiction, a state-created liberty or property interest exists when, as in this case, an inmate

alleges prison officials have erroneously calculated his sentence, sentence-related credits, or
custody status. Sullivan, 355 S.C.- at 441, 586 S.E.2d at 126.

First, I address Appellant’s motion. In his motion, Appellant argues, as part of his
investigation of this grievance, he received a respénse to an Automated Request to Staff Member

indicating the Department had been in direct contact with Judge F loyd concerning the calculation
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of 'Aplgellant’s trafficking sentence. The communication-resulted in the modification of the service
requirement for that sentence. Appellant contends he requested a copy of the communication;
however, the Department refused to supply him with one. Accordingly, Appellant moves this
Court to compel the Department to produce a copy of the communication and include it in the
Record. . »

In its Response to Appellant’s motion, the Department supplied the communication. The
communication consists of a request from the Solicitor’s Office for clarification on Appellant’s
trafficking sentence and the Horry County Clerk of Court’s response, signed by Judge Floyd,
claﬁfyiﬁg Appellant’s trafficking sentence was classified as CDR Code 50450: Trafficking in
Crank. Because the communication, which is not an improper ex parte communication, has been
filed with the Court and served on Appellant, Appellant’s motion is now moot. Moreover,
Appellant’s current grievance concerns his conviction for Accessory Before the Fact to a Felony
(Murder), not his trafficking conviction. Accordingly, this communication is irrelevant to this
matter.

Next, on the merits, Appellant complains that the Department has not .'pr"dbé‘fl-y calculated
Appellant’s twenty-five (25) year sentence for Accessory Before the Fact to a Felony (Murder).
Appellant claims that under the applicable statutes, a conviction for Accessory léefore the Fact to
a Felony (Murder) is sentenced as if he was convicted of the pri_qqiplg_ crime, murder, In other

" words, Appellant must be sentenced under the murder statute, Appellant claims the murder statute,

.as it was written when he was convicted, provided three (3) sentencing options: death,
imprisonment for life, or a “mandatory minimum term of imprisonment for thirty years.” S.C.
Code Ann. § 16-3-20 (Supp. 1997). He further claims that he was not sentenced properly under
this statute because Judge F loyd sentenced him to twenty-five (25) years’ imprisonment instead of
the statutorily required thirty (30) years’ imprisonment. See id. Appellant further argues that
because’his sentence is not in compliance with the thirty (30) year requirement pursuant to section
16-3-20, his sentence is not governed by the phrase “mandatory minimum,” which modifies the
thirty (30) years required under the statute, As aresult, Appellant asserts his twenty-five (25) year
sentence is not a mandatory minirum and the Department should apply sentence reduction credits
to reduce his time.

In contrast, the Department contends that although Judge Floyd did not sentence Appellant

to the statutorily required mandatory minimum of thirty (30) years under section 16-3-20,

(&)



Appellant was sentenced pursuant to that section and the phrase “mandatory minimum” is
applicable to Appellant’s sentence. The Department suggests the discrepancy between the thirty
(30) year requirement and Appellant’s actual sentence arose because the clause requiring a
mandatory minimum term of imprisonment for thirty (30) years was a recent amendment at the
time of Appellant’s sentencing. The Department further comments that Appellant received a boon
of five (5) years’ less imprisonment as a result of Judge Floyd’s actions, and the Supreme Court
of South Carolina affirmed Appellant’s convictions and sentences on direct appeal in State v,
Sellers, Op. NO. 99-MO-79 (S.C. Sup. Ct. filed Nov. 15, 1999).

In Kerr v. State, ‘the South Carolina Supreme Court held the phrase “‘mandatory term’ of
imprisonment is not equivalent to a ‘mandatory minimum term’ of imprisonment.” 345 S.C. 183,
188, 547 S.E.2d 494, 497 (2001). In Nelson v. Ozmint, the supreme court further found that the
Department was not required to apply good time credits to a “mandatory minimum” sentence of
one year for a conviction of CDV third. Specifically, the supreme court held “we find the absence
of a provision restricting [the Department] from applying good time and ‘earned work credits to
reduce an inmate's sentence below the mandatory minimum does not indicate [the Department]

must apply these credits in such a way.” Nelson v. Ozmint, 390 S.C. 432, 437, 702 S.E.2d 369,
371 (2010).

Here, Judge Floyd sentenced Appellant to less than the statutory “mandatory minimum”

sentence of thirty (30) years pursuant to section 16-3-20 and hi§ "sentenCé \;vas affirmed on appeal
by the supreme court. Therefore, I find the “mandatory minimum” language of 16-3-20 applies.

I further find, as in Nelson v. Ozmint, “the absence of a provision restricting [the Department] -

from applying good time and earned work credits to reduce an inmate's sentence below the
mandatory minimum does not indicate SCDC must apply these credits in such a way. Id.
Accordingly, I affirm the Department’s determihation that Appellant’s twenty-five (25) year
sentence for Accessory Before the Fact to a Felony (Murder) is not eligible for sentence reduction

credits. ~

Based upon the foregoing, the decision of the Department is AFFIRMED.
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AND IT IS SO ORDERED.

June 12, 2015
Columbia, South Carolina

‘ W ABK
HIRLEY CLROBINSON -

Adrhinistrative Law Judge
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SCDC 0.5 (Rev. May 2013)

WAmémm%Nb REASON:

This is in response to KRCI-0070-14. All pertinent information and
documentation has been reviewed. Your concerns were addressed by the
Inmate Records Office. You were advised appropriately that your
conviction was.entered per-the order issued. by the Judge. I see no error in
your order which states a mandatory minimum of 25 year sentence. The
Inmate Records Office advised you to contact your attorney if you feel that

your order needs to be amended.

Based on this information, your requested action is denied. If not satisfied

with my response, see Step 5 below.

HR0- )¢

Warden Signami"je

Q laccept the Warden's decision and consider the matter closed

Q  Ido not accept the Warden's decision and wish to appeal,

Date

Grievant Signature Date IGC Signature

Qo bl o ()0 mgﬁv,@,@ﬂé//ﬁ%

INSTRUCTIONS FOR COMPLETING STEP | GRIEVANCE FORM
1.

the grievance is filed.

2. Complete each section in its entire
permitted.

Only one (1) issue is to be addressed on each form.

(5) days of your receipt of the Warden's decision, via placement in the Grie

(7>

vance Box.

ty writing only in the space provided for inmate use. No additional pages will be

n's decisioq, you may appeal to the appropriate responsible official within five



oo SOUTH CAROLINA DEPARTMENT OF CORRECTIONS U
IR INMATE GRIEVANCE FORM

n Office 5 4
AME: - Grievance No. ’0070 I
INMATE N ) : Code: General ’
SCDC NUMBER: lF;c.)licy /
INSTITUTION: yRershaws CT M23 5 . Clﬁ;““
HOUSING UNIT: B26 INMATE 0o , Date Received
~STIVANCE IGC Initials
WORK ASSIGNMENT: Do

INMATE'S REASON FOR APPEAL (state specific dissafisfaction:

With this Step 2 grievance, mmmnmﬁwwm.mmm.mw
ammgimmymeqmmmummzsmmﬁmmmmam.

therein camnot be aplied to
hiazye-:m.m:mdd:mamtttdaqmt.
prvv\ A M/\k 2[27))4
Grievant Signature - Date

RESPONSIBLE OFFICIAL'S DECISION AND REASON:

er documentation from the State of South Carolina Solicitor’s office, Fifteenth Judicial Circuit, you were “convicted and sentenced to twenty-

ve years for cking j and twenty-five years as an Acces o a felony der)...".Documentation from the State of South

= “arolina Office of thé"Atiériiey General, Post-Conviction Relief Section, On Writ of Certiorari, states, “Because there is no probative evidence
ipporting the PCR judge’s decision, we REVERSE the PCR judge’s decision to grant a new trial.” In reference to SCDC calculating

‘ntences, per Bennett v. State, we calculate based on statute and that is how your sentence is calculated. Per statute 16-01-0040, 0050,

ccessory before the fact to a felony (violent if violent), the offense is punished as the principal felon. Therefore, since the offense of murder

uries a mandatory minimum of 30 years to life, your 25 years had to follow the mandatory minimum guidelines based on statute.

herefore, your grievance is denied.

ou may appeal this decision under the Administrative Procedures Act to the Administrative Law Court. In order to appeal, you must fill out
¢ attached Notice of Appeal Form and submit it as instructed on the form within 30 days of receipt.

e [-32-3015

Signature Date

- The decision rendered by the responsible official exhausts the appeal process of the Inmate Grievance Pro-

cedure. [ hereby acknowledge receipt of the official’s response and understand this is theAgency’s final
response to this matter,

Grievant Signature Date IGC Signature Date

N\

) . (SEE REVERSE SIDE FOR INSTRUCTIONS)
SCDC 10-5A (November 1997) ' 4 : . g)
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STATE OF SOUTH CAROLINA - COURT OF -GENERAL SESSIONS

COUNTY OF BORRY (97-GS-26-1585)

— gt

STATE

VERSUS TRANSCRIPT OF RECORD

SAMUEL RONALD SELLERS
and
JAMES A. SELLERS

August 5, 6, 1997
Conway, s-“‘c.

BEFORE:

HONORABLE SIDNEY T. FLOYD, Judge; AND A JURY.

APPEARANTCES: P

LUCIA BACOT, ESQ.

ASSISTANT SOLICITOR FOR HORRY COUNTY
ATTORNEY FOR STATE

WILLIAM MONCKTON, ESQ -
"ATTORNEY FOR SAMUEL RONALD SELLERS

o R AR SR M T b

PAUL ARCHER, ESQ. ,
ATTORNEY FOR JAMES A. SELLERS

DIXIE COX EUBANK
CIRCUIT COURT REPORTER
FIFTEENTH JUDICIAL CIRCUIT
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VERDICT/SENTENCING . 22
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matter. As far as Mr. Sellers saying something, he may just

THE COURT: Yeah, I‘ll be glad to hear from you, Mr,
Sellers, anything you‘’d like to say.

-MR. SELLERS: 1T really don‘t know what I can say to
change anything. All I can say is I’m not guilty of what I
was charged with.

MR. ARCHER: Your Honor, I‘d alsoc like to pPut on the
record that I would advise Mr. Sellers that he has the right
to appeal this.

fﬂé ébﬁnt: All right.

MS. BACOT: The Court’sg indulgénce for a moment} Your

Bonor.

T A A A NI

Excuse me. I just wanted to be sure that there was
nothing, Your Bonor. It doesn;t involve you at this point.

THE COURT: All right, sir, Mr. Sellers, Mr. James
Sellers, on the trafficking in crank, the sentence of the

Court is that you are hereby committed to the South Carolina

Board of Corrections for a Period of twenty-five Years and pay

a fine in the amount of Fifty Thousand Dollars.

On the accessory before the fact of a felony, the
sentence of the Court is that you are hereby committed to the
South Carolina Board of Corrections for a Period of twenty-
five years. They are to run concurrent.

(2

Good luck to you.




T o Statement of the Case

James A. Sellers, #243348 ) Docket No. 15C0078
Appellant )
)
va. ) - INITIAL BRIEF OF APPELLANT

L4

South Carolina Dept. of Corrections )
Respondent .

L=

Statement of Issues On Appeal
(1) Is sSCDC properly calculating the appellant's twenty-five (25) year

sentence for Accessory Before the Fact to a Felony?

)

On 01/06/14 the Appellant filed a Step 1 Grievance (KRCI-0070-14)
initiating a challenge to SCDC's calculation of his 25 year sentence for
Accessory BTF to a Felony. That grievance was denied on’ 02/27/14. sSCDC's
response claimed that the Appellant's sentencing orders stated a "mandatory
minimum" 25 year sentence. The Appellant then filed a Step 2 Grievance in
relation to the same issue on 02/28/14. On 10/01/14 the Appellant sent a
letter to the SC Administrative Law Court asking for permission to advance
KRCI-0070-14 in to-the ALC, under Al Shabazz, based on SCDC's failure to
respond. The Appellant received a Memorandum from the Clerk's Office and,
followihg their instructions, he filed a Notice of Appeal in connection with

KRCI-0070-14. The appeal was assigned to Judge Durden on 11/06/14. On 11/10/14

(13>



restriction enumerated in §l6-3-20° where he wasn't sentenced to "a mandatory
minimum term of. imprisonment for thirty years ...", and the Judge did not
state any specific service requirement for the twenty-five year sentence.

S.C. Courts have long held that statutes are to be given ".. their plain

and ordinary meaning." First Baptist Church of Maudlin v. City of Maudlin, 308

S.C. 226, 417 S.E.2d 592 (1992). The Punishment for Murder statute, S.C. Code

§16-3-20, is a fair example of a statute with plain and unambigiuous
language. S.C. Courts have also vlo-ng held that "Uncertainies and ambiguities
in ser;tences will normally be resolved in favor of prisoners." Polk ;r.

Manning, 224 S.C. 467, 79 S.E.2d 875. -

" Conclusion
The Appellant asks that the Court review SCDC's calculation of the
Accessory sentence to determine if it is a proper application of statutes. If
- found to be in error, the Appellant asks that the Court determine what credits

the Appellant is eligible for and how they would affect his release date.

- - B

()



STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

Docket No. 15-ALJ-04-0078-AP

[Grievance No. KRCI-0070-14]

James A. Sellers, # 243348,
Appellant,

v. Hon. Shirley C. Robinson

S.C. Department of Corrections, :
- RESPONDEN T’S BRIEF

)

)

)

)

)

)

)

)

Respondent. )
: )

- STATEMENT OF THE CASE

This matter is before-the Administrative Law Court (ALC) pursuant to the
appeal of James A. Sellefs (Appellant), an inmate incarcerated with the South
Carolina Department of Corrections (SCDC or Department). Appellant is appealing
the Department’s Step 2 final decision of fIanuary 22, 2015, in which Mrs. Jannita
Gaston, Regional Director and Division - Director for Inmate Records and
Classification, responded to Appellant’s claim that the Department is miscalculating

his sentence.

STANDARD OF REVIEW

The ALC’s jurisdiction to héar this matter is derived entirely from the
decision of the South Carolina Supreme Court in Al-Shabazz v. State, 338 SC 354,
527 S.E.2d 742 (2000). When reviewing SCDC’s decisions in inmate grievénce
matters, the ALC sits in an appellate capacity. Id. at 377, 527 S.E.2d at 754.
Subsequently, our supreme court f:lariﬁed the ALC’s appellate jurisdiction over
inmate appeals in Sullivan _v.. S.C. Dep't of Corr., 355 S.C. 437, 586 }S.E.2d 124
(2003). In affirming, as modiﬂed, the ALC’s en banc decision of McNeil v. S.C. Dep't
of Corr., 02-ALJ-04-00336-AP (September 5, 2001), the supreme court held the

ALC’s jurisdiction was limited to (I) cases in which an inmate contends prison

(75



éfﬁcials have’ éfro’rieously calculated his sentence, sentence-related ‘credits, or
custody status; (2) cases in which SCDC has taken an inmate’s state-created liberty
interest in major disciplinary’ hearings; and (3) cases in which an inmate’s
| confinement implicates a state-credted liberty interest. See Sullivan, 355 S.C. at 443,
586 S.E.2d at 127 (emphasis édded). |
Moreover, regarding categories' (2) and (3), supra, our supreme court has
consistently emphasized that the liberty or property interest irhplicated must be one
.fhat is state created. See Wicker v. S.C. Dep’t of Corr., 360 S.C. 421, 602 S.E.2d 56
(2004) (emphasizing that the ALC’s jurisdiction extends only to those cases in‘vol\'ring
- the denial of “state created liberty interests” and that the Court’s holding [i.e., in
Wicker] “is not to be ,vieWed ;s expanding the jurisdiction of the [ALC] in any other_
circumstance.”); Slezak v. ’S. C,.\Dep’t of Corr., 361 SC 327, 605 S.E.2d 506 (2004)
(holding tﬁat the ALC “mgy summarﬂy dismiss those appeals that do not imphcate
an inmate’s state created liberty or property inéerest”) (emphasis added).

Furthermore, the ALC should not disturb findings of an administrative

agency if those findings are supported by gubstantial evidence on the record as a
whole. Pearson v. JPS Converter & Ind. Corp., 327 S.C. 393,'489 S.E.2d 219 (Ct.
App. 1997). Stated differeknt‘ly, an Administrative Law Judge may not sﬁbstitute his
judgment for that of an agency “as to the weight of the evidence on questions of fact.”

S.C. Code Ann. § 1-23-380(5) (amendéd by 2008 Act No. 334, § 5, eff. June 16, 2008).

Additionally, “an Administrative Law Judge may not revérse or modify an
_agency’s decision unless substantial rights of the Appellant have been préjudiced
because the decision is clearly erroneous in view of the substantial evidence on the
whole Record, -arbitrary or affected by an error of law.” Matthews v. S.C. Dep’t of
Corr., Case No.: 04-ALJ-04-00248-AP, a;)ailable at http://www.scalc.net/decisions.

aspx?id=1203&q=4 (filed Dec. 21, 2004) (Anderson, J.); see S.C. Code Ann. § 1-23-
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380(5)(e); see also Marietta Garage, Iﬁc. v. S.C. Dep’t of Pub. Safety, 337 S.C. 133,
522 S.E.2d 605 (1999); S.C. Dep’t of Labor, Licensing & Regulation v. Girgis, 332
S.C. 162, 503 S.E.2d 490 (1998).

“Substantial evidence” is evidence which, considering the record as a whole,
would allow a reasonable mind to reach the same conclusion that the administrative
agency reached. ‘Hendley v. S.C. State Budget & Control Bd., 325 S.C. 413, 481
S.E.2d 159 (Ct. App. 1996). The possibility of drawing tw? inconsistent conclusions
from the evidence does not prevent an administrative ag;ency’s vﬁnding from being
supported by substantial evidence. Grdnt v. 8.C. Coastal Council, 319 S.C. 348, 461
S.E.2d 388 (1995). Administrative agencies are afforded wide latitude in making
decisions‘, as shown in the deferential standard of appellate review. Heater of
Seabrook, Inc. v. Pub. Sve. Comm’n of S.C., 332 SC 20, 503 S.E.2d 739 (1998).

Finally, in deciding appeals from inmate grievances, the ALC must consider
~ that prisons officials are in the best position to decide inmate disciplinary matters.
In Al-Shabazz, our supreme court “hhdersédi‘ed that sﬁirice prison officials are in the
best position' to decide inmate disciplinary matters, the Courts and therefore this
tribunal adhere to a ‘hands off approach to internal prison disciplinary policies and
procedures when reviewing inmate appeals under the APA.” Matthews v. -S. C. Dep’t
of Corr., supra, page 3 (citing Al-Shdbazz, 338 S.C. at 382, 527 S‘.E.Zd at 757 (stating
that “[courts traditionally have adopted a ‘hands off doctrine regarding judicial
involvement in prison disciplinary procedures and other internal prison métters
... .")); see also Pruitt v. State, 274£ S.C. 565, 266 S.E.2d 779 (1980) (referring to the
traditional “hands off” approach of South Carolina courts regarding internal prison

discipline and policy).

(15>



BECAUSE SUBSTANTIAL EVIDENCE EXISTED TO SUPPORT
THE DEPARTMENT’S FINAL AGENCY ACTION, THE COURT
SHOULD AFFIRM. '

4

The Department ;eh’ed on substantial evidence when it concluded in its Step
2 response that Appellant’s sentence is not being miscalculated.

Appellant is incorrect that the Department is Amiscalculating his sentence for
the Accessory Before thé,Fact to Murder. The statute that was in effect at the time
" of sentencing is currently located at S.C. Code § 16-1-40 and reads: “A persbn who
aids in the commission of a felony or is an accessory before the fact in the
commission of a felony by counseling, hiring, or otherwise procuring the felony to be
committed is guilty of a felony and, upon conviction, must be punished in the manner‘
prescribed for the punishment of the principal felon.”

The murder statute under which Appellant was convicted on August 6, 1997
had recently been amended, as explained in detail in an opinion of the South

Carolina Attorney General:

In 1995 Acts No. 83, §10, the statute was amended to provide
the following:

[a] person who is convicted of or pleads guilty to murder must
be punished by death, by imprisonment for life, or by a mandatory
minimum term of imprisonment for thirty years. If the State
seeks the death penalty and a statutory aggravating circumstance is
found beyond a reasonable doubt pursuant to subsections (B) and (C),
and a recommendation of death is not made, the trial judge must
impose a sentence of life imprisonment. For purposes of this section,
“life imprisonment” means until death of the offender. No person
sentenced to life imprisonment pursuant to this section is eligible for
parole, community supervision, or any early release program, nor is
the person eligible to receive any work credits, education credits, good
conduct credits, or any other credits that would reduce the mandatory
life imprisonment required by this section. No person sentenced to a
mandatory minimum term of imprisonment for thirty years
pursuant to this section is eligible for parole or any early
release program, nor is the person eligible to receive any work
credits, education credits, good conduct credits, or any other
credits that would reduce the mandatory minimum term of
imprisonment for thirty years required by this section.

(20)



We note that this Act which amended § 16-3-20 specifically addréssed

its effective date. Section 62 states that the Act “takes effect J anuary

1, 1996, and applies prospectively to all crimes committed on or after

that date . . .” 1995 Acts No. 83, §62 [Emphasis in original].

Opinion of the Attorney General, to the Horiorable Barry J. Barnette, 2011 WL
2214058 (May 24, 2011).

Since the Accessory statute refers the sentencinvg judge to the operative
penalty statute for the crime for which a defendant was an accessory, Judge Floyd
correctly looked to the version of S.C. Code § 16-3-20 that was on the books at the A
time of sentencing. While it is true that Judge f‘loyd sentenced Appellant to a
mandatory minimum term of less than the 30 years required by statute, that fact
does not at all alter the fact that the reduced 25-year sentence actually imposed on
Appellant is to be served as a “mandatory minimum” sentence precisely the same
way as would a 30-year sentence under the same statute. And Appellant offers no
on-point source of law to the contrary. The Department has an affirmative
obligation to enter a seqteppe %F}bgsgd l?y a judge qf cémpetent jurisdiction in this
State. In this case, Appellant received a reduction by five years in the total amount
of time imposed for the Accessory Before the Fact for Murder, since the judge could
have sentenced him to at least 30 years..

However, Judge Floyd lowered the mandatory minimum period of total
incarcerative time to 25 years to match the other sentence imposed. If there was a
problem with the sentence imposed (although it is doubtful that Appellant would
have argued against a lower-than-statutorily-required sentence), then the time to
raise that issue would have been within the . 10-day motions window. In the
alternative, Appellant had PCR as an available option (and, indeed, had a PCR case

on other issues). Moreover, the state Supreme Court affirmed Appellant’s

convictions and his sentences on direct appeal. State v. Sellers, Op. No. 99-MO-79

2



(S.C. Sup. Ct. filed Nov. 15, 1999).

| Regarding the mandatory minimum service requirement for any penalty
provision that includes the words “mandatory minimum,” two cases that discuss the
distinctions are Nelson v. Ozrﬁint, 390 S.C. 432, 702 S.E.2d 369 (2010) and Kerr v.
State, 345 S.C. 183, 547 S.E.2d 494 (2001). In Nelson, the inmate’s counsel wrote to
SCDC requestmg it to reevaluate its 1nterpretat10n of § 16-25-20(B)(3), whmh-
provides that for CDV 3rd, an 1nd1v1dua1 “must be imprisoned not less than a
mandatory minimum of one year but not more than five yeers.” 390 S.C. at 436, 702
S.E.2d at 371 (emphasis mine). The inmate argued that “inmates convicted of CDV
3rd should be permitted to earn good time credits and earned work credits such that
they could reduce their terms of actuel imprisonment below the mandatory
minimum of one.year.” Id. The argument was based in part on the fact that the
CDV statute did not say SCDC couid not apply credits. Id. Our Supreme Court
disagreed, holding instead that “the absence of a provision reétricting SCDC from
applying good time and earned work credits to reduce an inmate's sentence belowl
the mandatory minimum dees not indicate SCDC must apply these credits in such a
way.” Id. at 437, 702 S.E.2d at 371.

In Kerr, the petitioner was convicted of trafficking in cocaine and sentenced
under § 44-53-370(e)(2)(c), which at the time “provided that where the quantity of
cocaine involved is 100 grams or more, but less than 200 grams, the defendant shall
be sentenced to ‘a mandatory term of imprisonment of twenty-five years, no part of
which may be suspended . ” 345 S.C. 183 187, 547 S.E.2d 494, 496 (2001)
(emphasis in original). Kerr was paroled in 1993, but the Parole Board revoked his
parole in 1995 after determining that he was parole ineligible. Id. The issue before
the court was whether, in fact, Kerr was parele eligible under § 44-53-370(e)(2)(c).

Our Supreme Court held that the Parole Board’s interpretation of the statute was
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incorrect and held that the phrases mandatory term of 1mprlsonment” and
“mandatory minimum term of imprisonment” are dlstlngulshable Id. at 188, 547
S.E.2d at 497; see also Harris v. S.C. Dep’t of Corr., 2015 WL 500754 (S.C. Ct. App.
Feb. 2, 2015) (unpublished).
CONCLUSION

Appellant’s contentions are without merit, and the applicable law clearly

supports the Department’s interpretation of his sentence.
For the foregoing reasons, Respondent respectfully requests that this Court affirm

the Department’s final agency action.

Respectfully Submitted,

SOUTH CAROLJNA DEPARTMENT
OF CORRELTIONS

BY:

ANIEL J. CROOKS III

Staff Attorney

Office of General Counsel

4444 Broad River Road
Columbia, South Carolina 29221
(803) 896-1355

Columbia, South Carolina
May 15, 2015
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT

James A. Sellers, #243348 ) Docket No. 15-ALJ-04-0078-AP
Appellant )
)
vS. | ) | REPLY BRIEF
)
SOUTH CAROLINA DEPT. OF CORRECTIONS )

Respondent . )

STATEMENT OF THE CASE

The Appellant filed a Step 1 Grievance (KRCI-0070-14) to initiate a
challenge to SCDC's calculation of his 25 year sentence for Accessory BTF to a

Felony. That grievance, and its subsequent Step 2 Grievance, were denied by

SCDC.

STATEMENT OF ISSUE ON APPEAL

(1) Is SCDC properly calculating the Appellant's twenty-five (25) year

sentence for Accessory Before the Fact to a Felony?

The Department's Response did properly state the applicable statutes,
wording of those two statutes, and how they are to be interpreted, that bring

rise to the issue at hand.

(1)



The Accessory statute was suppose to create a link to the Punishment for
Murder statute, but the record does show that Judge Floyd veered considerably
from the wording in both statutes. If that link is automatic, as the
Department suggests in their Respénse, the question is still whether Judge
Floyd's Accessory sentence, of twenty-five years, is bound by the restrictions
enﬁmerated in §16-3-20 and predicated on a "... mandatory minimum term of

imprisonment for thirty years ..." When a statute is penal in nature, it must

be strictly construed against the State and in favor of the defendant. State

v. Blackmon, 304 S.C. 270, 273; 403 S.E.23 660, 662 (1991): State v. Cutler,
274 S.C. 376, 264 S.E.2d 420 (1980). \

The Departnrent's Response did point out the Appellant's lack of an "...
on-point source of law ..." regarding how his sentence should be caiéulated,
and the Appella:\nt will concede to this because the issue has never apparently

been raised before the courts. It should also be noted that their Response was

lacking in an "... on-point source of law ..." as well. The two cases that

they dia supply, as defining the distinctions between a "mandatory" and
"mandatory minimum" sentences, did not necessarily clarify the issue at hand.
Nelson received a sentence that was within the statute's guidelines, amd
Kerr's sentence was exactly 'what the statute mandated. If Nelson had of
received a sentence of 364 days, it would have been an intéresting argument as
to whet\’her he qualified for credits. As to Kerr's, it was a twenty;five
sentence that was exactly oh par with what the statute stated.

The Department did agree that Judge Floyd made a specific effort to make
the Accessory sentence "... match the other sentence imposed." Judge Floyd had

the option to sentence the Appellant to the "... mandatory minimum term of

imprisonment for thirty years ..." prescribed by §16-3-20, but obviously chose

-
;
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1ot to do so. Tne fact that Juage Floya did not impose a sentence of thirty
years, when he had the option to do so, indicates that he did not intend for
the twenc;-five year sentgnce to be ;reated as a '"mandatory winimum". "...
criminal sentences must be interpreted in light of the sentencing judge's

intent". Major v. South Carolina Department of Probation, Parocle, and Pardon

Services 384 S.C. 457, 682z S.E.2d 795, 80z (2009). In the same case Judge
Pleicones offered a dissenting opinion that stated: "When interpreting
sentences, the Department looks to the sentences imposed, not to the statutes.

Moreover, only if there is an ambiguity in the sentences, must the Department

2

or the court ascertain the intent of the judge, not, as the majority suggests.

the intent of the parties."

lhe Department had the opportunity to confer with Judge Floyd, in 1999,
concerning at least one of the Appellant's sentences. The extent of that ex
parte communication has yet to be fully\di5closed, but it has been indicated
that Judge Floyd provided SCDC with instructions to treat the twenty-five year
Trafficking sentence as less than a "acay fof day" sentence. 1f it was Judye
Floyd's intent for the Accessory sentence to be "day for day", or a "mandatory
minimum", those instructions would have been irrelevant and Judge FloYd would
have been aware of that.

lhe Solicitor's Office had the same opportunities to 'raise complaint with
the Appellant's sentence at the time it was imposed, and for a longer pericd
directly after, but chose not to do so. The Appellant has never raised a
complaint against the sentence imposed by Judge Floyd, and the current appeal
concerns only SCDC's calculation of that sentence. |

It i1s the specific wording of S.C. Code Ann. §16-3-20 that brinys rise to

the question before the court. It is a very unambiguous statute. It sets out

| (26D



a very limited list of sentenciny options, and places restrictions on the
sentences allowed. The Appellant will argue that he was, according to the

recora, not sentenced pursuant to $16-3-20. EBlack's Law Dictionary oefines

~

that phrase as: (1) In compliance with; in accordance with. (2) As authorized
by; under. It is that statute's wording that .the Department is using to deny
the Appellantlthe benefit of ANY sentence reduction credits, and that may not
be a proper interpretation of the iaw. Ine statutes that enable inmates to
earn crediﬁs are varied, anu at times overlapping, but they are there -—-
barriny another statute that prohibits the inmate from reaplny the benefits.
"When the terms of the statute are clear and unambiguous, the court must apply
them according to 'their literal meaniny. 1d Furthermore in construing a
statute, words must be given their plan and ordinary meaning without resort to
subtle or forced oonstruction to limit or expand the statute's operation.

Bryant v. City of Charleston, 295 S.C. 408, 368 S.E.2d 899 (1988).

CONCLUS1ON
The Appellant's issue does have merit, ~and warrants a review by the
court. SCDC's interpretation is in conflict with S.C. Code Ann. §16-3-20, anc

Goes not account for the actual sentence issued by Judge Floyd.

Respectfully Submitted,

gwwv\ A M/l\ ’°/’§/'7

James A. Sellers, #243348
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