I JORIGINAL

VOL. Il of I1
VE@ STATE OF SOUTH CAROLINA
o CEL |
% : In The Court of Appeals
o 18100
N
\S
\‘\“ Oﬁ p\ppea APPEAL FROM KERSHAW COUNTY
e e
D. Craig Brown, Circuit Court Judge
THE STATE,
RESPONDENT,
V.
FRANK TERRANCE SINGLETON, III,
APPELLANT
APPELLATE CASE NO. 2014-002004
RECORD ON APPEAL
LARA M. CAUDY ' ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent Defense | JOHN W. MCINTOSH
Division of Appellate Defense Chief Deputy Attorney General
PO Box 11589
Columbia, SC 29211-1589 DONALD J. ZELENKA
(803) 734-1330 Senior Assistant Deputy Attorney General
Attorney for Appellant CAROLINE M. SCRANTOM
Assistant Attorney General
Office of the Attorney General
PO Box 11549

Columbia, SC 29211

DANIEL E. JOHNSON
Solicitor, Fifth Judicial Circuit
Post Office Box 192
Columbia, SC 29202-0192
(803) 576-1800

Attorneys for Respondent



hd o

INDEX
INDEX ..ottt sessssssissassssssssssassssssassssssessssssssasssssas s s s sasssssssenssnsesesssessnsessssssessssasees i
TRIAL TRANSCRIPT (Dated September 8-11, 2014) .......c.cverveererecrerinrensiseasencsscssssessessesssnesessees 1
TESTIMONY
SUZANN CROMER
~ Direct Examination by Ms. MCDUSTIE ......c.oevveveueveeeeiccees e senessernnens 14
Cross-Examination by Mr. StHCKIET ........cceeveverreereniereniereniecteerereeeesesesessssesessssessnes 27
Redirect Examination by Ms. Campbell.........ccccccrieerreeeernrivenennnsnennnnesnenesesssensessssenns 37
OPENING STATEMENT BY MR. COBLE .........ooiireniererincneniisssssssisssesesssssessssasssassensensens 46
OPENING STATEMENT BY MR. KIRINCICH .....cvvrrrrrrrsirennsennsnnssississsisssssesssessssssssassssssssesss 52
TESTIMONY
BRIAN MORRIS
Direct Examination by Mr. Coble........c.eeceueeeuererrenrereresecncacaes PP, 1.
Cross Examination by Mr. KirinCich ... 60
RASHEED HALLEY .
Direct Examination by Ms. MCDUITIE ... 61
Cross-Examination by Mr. Kirincich................... ettt e rates creerereresarinns 66
MARCELLUS JUGGINS
Direct Examination by Mr. CobIe......c.cciviniiinniinereninrnrnnnenisssisnsnsenesssscsssesinns 69
Cross-Examination by Mr. StricKIer ...t 77
Redirect Examination by Mr. CODIE ......cccccivirimieiiininnnnentssesenesnsnaenesseesssssons 86
ROBERT SULLIVAN -
Direct Examination by MI. Coble.......c.ccciminnnensnciinincsisssnensnisasnane 89
Cross Examination by Mr. KirinCich ..o 93
ERIC TISDALE
Direct Examination by Ms. MCDUSTIE .......coviimivetenieinietceirenctcnncna 96
JANICE ROSS A
Direct Examination by Ms. MCDUSTIE ....ovvvmiveeeeeccrncceiicinsciienenes 124
Cross-Examination by Mr. StHCKIET ......ccoeiiimeececcciiciciiinnieens 136

Redirect Examination by Ms. McDUuffie.......covueireninnrneniecnneiiinincininnccsnnns 140



JAMEY JONES

Direct Examination by Ms. Campbell..............ccoouceeevicrnecermesreceesesoescssesesssessssones 141
- Cross-Examination by Mr. KifinCiCh.........covconeruerueircrnesiesssceeceecrsseceeeesssssesens 172
Redirect Examination by Ms. Campbell............c.oo.cveuveuereemrenninsencencessessenesessesssnsens 176
SHAWN EBERTS :
Direct Examination by MI. COle.......c.cuuiuvmeeeeeceerrinciseeeseneceseserescesesseeseessssssssaans 178
JEROME LEWIS ‘ - B |
Direct Examination by Ms. MCDUSTIE .......cccvreuerirersiesnniereeseeressesssesaesionsessersssne 182
Cross-Examination by Mr. KirinCich ........ccceceevvervrvererrerererreeneeceseseesssscsessenenes 198
Redirect Examination by Ms. MCDUSTIE........cccceevrererereeecrerneecssese e sessenseanes 209
RANDY LEWIS : ,
Direct Examination by Ms. Campbell............ccccoceuerveererrennne. et rsasasasneaena 211
ROGER WILLIAMS
Direct Examination by Mr. Coble..........iumiiiiimsiinsicininnscssmnasssinnnnnens 241
- WILLIAM SMITH
Direct Examination by Ms. MCDUITIE :......cocvceeeiviniineeccineercereececeessesassessasseces 247
Cross-Examination by Mr. StricKIEr ........ccevuivrereereiiniriintecenieieinsssssssiessessensinns 266
PAUL MEDLEY :
Direct Examination by Mr. Coble..........coovcviiiiiicninnnicnnnns ereremerrerensesasnststsaates 268
Cross-Examination by Mr. Strickler .........cccneniinvrcnriinneene reresesseresisansessenssasenens 273
MARLO PATTERSON :
Direct Examination by Ms. MCDUSEIE .......ccoovmiriiiniicneinitnertciteeceieeeeene 275
DARRIEN JACKSON
Direct Examination by Ms. Campbell..........cooviniiniineninniiiienienineneciseencenns 279
Cross-Examination by Mr. StricKIer ........ccooeeuccemiimnnscsiinisnsesiensisenssessinenns 313
Redirect Examination by Ms. Campbell..........cccoviiiiinininiiinnencrreiesienineisenne 318
LEE BLACKMON
Direct Examination by Ms. MCDUSTIE ........ocooniniiiiininnnnnecicststssesnsessnecens 318
Cross-Examination by Mr. Kirinpich ........................................................................ 339
TREVOR BURNETT
Direct Examination by Mr. Coble.......cccceceiiinninieininnnininiieitnnssnscsssesceecasies 343
Cross-Examination by Mr. Kirincich............ et e R Rt 349
SUSAN CROMER '
Direct Examination by Ms. Campbell.......ccovvuemnenriiiniciesnisssnssnicniniiiiienes 351
Cross-Examination by Mr. StrickIer .........coovininceeieencinicninnccnsnenceisisnenes 373

Redirect Examination by Ms. Campbell.........cooovuimsevmnimsscronicunnccsinnnenns E— 381



ANDRENA HARRISON
Direct Examination by M. CODIE.........c.cvuriveuerererncessseseseeeeseseesseesesessssssessessssssssessas 383

‘Cross-Examination BY MI. SHCKIET ...ttt eesesasssssssnsnn 393
NICHOLAS MACKEY :
Direct Examination by Ms. Campbell.............cccuuuumrersmsmssssessssvsmmissssneneesesssssssnnese 395
JUSTIN DILL |

Direct Examination by Ms. Campbell..........cc.cceruerrueeeerinseeeiinesceneiesssecneneresssseene. 408
Cross-Examination by Mr. KifinCich......ccoeueveeeveecereeieciiesiececsicsereeeeeeseseesesssesene 449

Redirect Examination by Ms. Campbell......................... eerereretsneesrasanns reereeenenizionneens 461

CLOSING ARGUMENT BY MS. CAMPBELL.......oovcooveeeeeerssssrssssssessesressssssessrseeene: e 463
CLOSING ARGUMENT BY MR. STRICKLER.........ccoceteerememererreerereserariersssssssesisesessssssssesscsens 495
JURY CHARGE.......cecvitrinictsiniirinissssiss e ssesasesesesssssissasssssstssssssssssssesssssssssassessssssassassssessesses 503
VERDICT ..ottt caeseessassaesssessssssastsessessasestassntsesasassssssasassssastasasssssssanassssassresens 527
SENTENCING .......ciiririninircncncnesennensesseserstnessessssessenssosasessassssssssasssssssmisassssssssesssssssssnsssssssasses 534
NOTICE OF APPEAL........ooiriiercrrcrrenesseseiscrsessessssessassestssessasassssstssesssessssessasenssssssssssssseressssenes 536
STA’f’E’S EXHIBT #14 (Photograph)538
STATE’S EXHIBIT #17 (PhOtOZIAPH).......vv.eeeseeesemeeeeesesesmmmsmmsssssmsssssssssssesssssssssassssssssssssesssssssssesee 539
STATE’S EXHIBIT #33 (PROOZIAPN).......veesveomeeemememserssesssesssssssessanssesssesssssssssssssssssssmssnsssssssssessssins 540
STATE”S EXHIBIT #34 (Photograph) .........o..o.... .............................. 541
STATE’S EXHIBIT #35 (PhOLOZIADN).....eeveeerereeeesressrereseserossosssssessmmmmsesesssssssssesssssssssssssssmssssssesse 542
STATE’S EXHIBIT #54 (PhOtOZIAPh)......vvveeeeseemmeeeressssesesmsssssssssssmnsessasessssssssssssssssssssssssssassasassasssses 543
STATE’S EXHIBIT #69 (Photograph).............ccueeeeercesesssens s e e 544
STATE’S EXHIBIT #77 (PROIOIAPH)....rvrereeeserserssrseserssesemssesesonriasesssssesssesssssossresssssnes 545
STATE’S EXHIBIT #96 (Chain of Custody REPOIL)..c.ececnemrictricretsriseensiessssssearisssnsnensssssssassasenns 546
STATE’S EXHIBIT #97 (Statement of William SINIth).cuvuverseessesesessseessssessssssssssssssssssssassesssseanss 547
COURT’S EXHIBIT #2 (Motlon in Limine to Limit Conclusion of Firearm Exammer) ............... 550
| INDICTMENTS .......cvriuemrenrermnenaressissneessssssssssessasesssssensrmssssarassassassass rereretesesrs s esnsrsrsresass 567

CERTIFICATE OF COUNSEL oo ososesessesesssssessssssesseressssneesssemessssnressseessn ST



THE FOLLOWING EXHIBITS ARE ON FILE WITH THIS COURT:

STATE’S EXHIBIT NO. 14 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 17 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 33 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 34 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 35 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 69 (PHOTOGRAPH)
STATE’S EXHIBIT NO. 77 (PHOTOGRAPH)



10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

501

632

to hit Mr. Sullivan in the head. See any injuries I caused
is a result of someone else told me to or it was an
accident, or this or that, it wasn't me. Well, he
distances hisself.

Folks, there is, as the saying goes, no robber among
thieves, how much less so is there are among burglars,
among robbers and among murderers, because that's who
you've heard from as far as evidence linking Frank
Singleton to this crime. There is no honor dmong those
people. Why would do they dé this to Frank? I haven't the
slightest idea. I know that, we all know, life on the
streets could be a down and difty proposition. Anything
can be a reason. Everything can be a reason.> I don't have
to prove there is a reason. I don't have to prove a single

solitary thing. At the start of this trial, Frank

" Singleton is presumed innccent. At this point in time, he.

is presumed innocent. When, His Honor,'charges you the law
he is presumed innocent. When y'all go back to consider
your verdict, he is presumed innocent. He remains presumed
innocent unless you‘all decide otherwise. That's the law
of this couﬁtry;‘ The one that separates this land from
almost any other place on the face of thHe earth. The
government with all the resources they have, can't swab for
DNA. The government who can bring whapever they want bear

in this case. They brought Sled in on this case. They




502

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

633

could bring the FBI if they wanted to. The government must
stripe the robe of innocence from Frank Singleton and to
your all satisfaction. Not her satisfaction, not my
satisfaction, to the twelve of you, satisfaction. That's
called the burden of proof. She welcomes the burden of
proof. They always welcome the burden of proof. They
don't have any choice in the matter. The burden of proof
is on them. To prove guilt -- to prove.guilt beyond a
reasonable doubt. Now, you define it anyway you want to
define reasonable doubt here's what reasonable doubt is;

It is the highest burden of proof anywhere in the law of
this land. - You Have a wréck_and you have a trial over, you
know, who did what to whom and it's by the preponderance of
the evidence. It must weigh a little more to one side than
the other, you decide that side. That's not here. You
have to understand, all clear and convincing evidence, it's
kinda middle ground. Now, the middle ground of evidence is
clear and convincing. That's not the burden of proof
beyond a reasonable doubt.

Beyond a reasonable doubt is the highest standard
known to our law. Néthing, right.'.It‘s all -- any and all
doubts must be rembved from your mind. What's a doubt?
Jerome Lewis is a doubt. What's . a doubt? Randy Lewis is a
doubt. What's a doubt? Will Smith, Ill Will, is a doubt.

And what's a doubt? Diablo, the devil, Darrien Jackson, is
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a doubt;' Anyone of which is sufficient for y'all to do
what-you should do and that's return a verdict of not
guilty;

Now, theAlaw says without the jury that y'all have no
friends to rewafd.’ Yaill have no enemies to punish. You
are to judge the case on facts as you find them and the law
as, His Honor, charges to you and then ybu!re to return a

verdict that speaks the truth, that's what the word means,

"vere the truth, dictum; which is speak, combine together,

Latin, 1is veredictum to speak the truth, okay? That's all
I'm askiqgvthat-you do.‘ Think about the quality of the
evidence. You're the judges of the credibility of the
witnessed that phey've'given that could put Frank into
this, at all. You'r¢ the judge of their credibiliﬁ;. If
they're not credible I submit that you should find them not
credible and you should return the verdicts which speak the
truth that would be not guilty of murder, not guilty of
burglary, not guilty of armed robbery:and not gui;ty of
possession of a weapon during a violent crime, pleaée do
So.

Thank you.

JURY CHARGE:
THE COURT: Ladies and gentlemen, it is now my
duty as the trial judge under the constitution of this

State to charge and instruct you on the law applicable to-
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this case. It is your duty to accept and apply the law as
I will now state it to you. |

Furthermore, it 'is your exclusive duty to decided all
the issues of fact in this case, and to determine the.
effect, value, weight, and truth of the evidence. Now,
both the State and the Defendant have a right to expect
that you will carefully consider and evaluate the evidence
and apply the law of this case to it, so that in the end-
both the Sate of South Carolina and the Defendant will
receive a fair and impartial trial. I want you to
understand that when I use the word Défendant, I refer to
Mr. Frank Terrance Singleton, III. The charges alleged in
the indictment are: Murder; Burglary 1lst; Armed Robbery;
Possession of a weapon during tﬁe commission, or attempt to
commit, a vioient crime.

Now, to these charges, the‘Defendant has entered a
plea of not guilty. This plea of hot guilty places the
burden of proof on the State to prove the guilt of the
Deféndant to you, the jury, beyond a reasonable doubt.

Now, As I mentioned above, the indictment in this case
alleges four (4f separate and distinct offenses against the
Defendant. You must deqide each charge separately on the
evidence and the law applicable to if, uninfiuenced by your
decision‘as to any other charge. The Defendant may be

convicted or acquitted:on any or all of the offenses
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his innocence. It is a fundamental rule of our law that a

his arrest and appearance in this court and continues with

636

charged. You will be asked to write a separate verdict of
guilty or not guilty for each charge alleged in the
indictment.

I remind you that the fact the Defendant was arrested,
charged and indicted in this case, is not evidence in this
case and cannot be considered by you as evidence of guilt
in this case, nor does it create any presumption or
inference of guilt. The indictment is simply the formal
written instrument which contains the charges made against
the Defendant. It is the férmal document by which this
case 1is brought into this Court.

It is vital ladies and gentlemen, to understand that
the Defendant is presumed under the law to be innocent of

these charges.  The Defendant has no obligation to prove

Defendant, irrespective of the seriousness of the charges
against him, is always presumed innocent of the crimes for
which he is charged, unless and until his guilt has been
proven by evidence that: satisfies you, the jury, beyond a
reasonable déubt. The pfesumption of innocence is not a
mere legal theory or a legal phrase. The presumption of
innocence is very important and you need to understand that

this presumption accompanies the Defendant' from the time of

the Defendant even after you retire to the jury room to
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deliberate. In other words, fhe Defendant receives the‘
benefit of the presumption of innocence until the very end
of this trail, when you, the jury, will deliberate upon the
evidence and decide whether the State has proven his guilt
beyond a reasonabie doubt.

“Now, what 1s a reasonable doubt in the law? A
reasonable doubt is the kind of doubt that would cause a
reasconable person to hesitate to act.

Proof beyond a.reasonable doubt is proof that leaves
you firmly convinced of the Defendant's guilt. Now, there
are very few things in this world that we know with
absolute certainty, so even in criminal cases the law does
not require proof that overcomes every possible doubt.

However, if, based on your consideration of the'
evidence, you are firmly convinced that the Defendant is
guilty of the crime charged, you must find him guilty. If
on the other hand, you think there is a real possibility
that he is not guilty, you must give him the benefit of the
doubt and find him not guilty.

Jurors please understand thét}reasonable doubt may
arise from evidence which has been presented in the case or
from the lack of evidence iﬁ this case. It is your
responsibility to determine whether or not reasonable doubt

exists as to the guilt of this Defendant.
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‘I‘charge you-that the Defendant is entitled to every
reasenable doubt arising in the whole.case. If, upon any
issues of fact essential to conviction and a verdict of
gﬁiity, you have,a'reasonable aoubt"aS'to how that issues
should be resolved it would be your duty‘tb resolve that
reasonable doubt in favor of the Defendant.

Now, during~this frial, ladies and gentlemen,. you and
I have had separate dutieslto perform. As the:trial Judge,

it 1is my responsibility to preside over the trial of this

-case,rand*I}also have the duty to rule upon the

admissibility of the evidence offered during the process of

"this trial. In that regard, you are to consider only the

‘competent evidence before you, and you are to disregard

from your mind any testimony ordered stricken from the
record of thielcaserduring the progress of the trial, if
there was any. ‘And you are to consider only the testimony

which has been presented from this witness stand,  together

~with any exhibits admitted into the record of this case and

any stipulatiens of counsel'mede into the .record.
Furthermore; I have the additional duty to charge you
on the applicable law of this case and'in that regard, I am
thefsole'dudge of the law of this case. It isvyour duty to
aceepf and epply the law as I statée it to you. If you‘have
any preconceived ideas as to what the law.is;'or what the

law eught'to be, and it doeé.hot agree with What>I tell you
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the law is - you obligated undér-yﬁur oath to abandon these
preconceptions, becapse you are sworn to accept the law
precisely as I state it to you.

Now, in thié‘trial,_ladiés and gentlemeﬁ,.you are the
sole and exclhsive-dudge of the facts,'and I am the Judge
of the law. Do not infer that I havelany opinion about the
facts in this case from anything that I have said during
the course of:the this,trial in ruling upon the
admissibility of.evidenée or otﬁefwise, or from anything
that I may say during fhe course of;this chafge,to you. In‘l
this régard, the law Qimply does .not permit memgo have an |
opinion about the facts. As jurorg, it i1s your duty alone
to determine the effect, value;;weight, and truth of the
evidence, presented duriﬁg'the-course of this trial.
| In déterminihg, ladiesvand gentlémen, Qhat the facts
are in this case are, yoﬁ must judge the credibility, whicﬁ
simply means the believability, 5f the witnesées and the
valué of weight to be given to the;r testimony. You alone

must decide the force, effect, and truth of the testimony.

In making this decision there are many things that you may,

and,should, take into consideration, such as:

(1) The appearanée and manner of the witness on the
sfand - a characteristic often peferfed to‘asvthe‘demeanor
of the witness.

(2)'Was the witness forthright or hesitant?
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(3) Was the witness' testimony consistent or did it
contain. discrepancies?
(4)'What was the ability of. the witness to know the.

facts about which he or she testified?

(5) Did the witness have a cause or reason to be

biased and prejudiced in favor of the testimony that he or

she gave?

“(6) Was the testimony of the witness corroborated or

- made' stronger by other testimony and evidence or was it

madé weaker or impééched by such othgr teétimony and
evidence? |

Asvjurors please understand that you héve the right to
believé afémall porFion of a Qitness' testimony and discard
thé iarger:bortion br vice versa. You may beliéve‘all of a
Qitnessi téstimoﬁy'or none. You may believe ﬁhe testimony
of a single witness againsf that of many witnesses or the
other way around. -

" In exercising your mental processes and attempting to
decidé the truth, the law simply requires that you exercise

your good judgment, your ‘common sense, your sense of logic

and reasoh, and your experiences in life. You then apply
‘these attfibuteS'toﬂthe evidence and apply-thé law as I

'staté itjio you, and thus arrive at a verdict.

" Now, there are-two type of evidence which are

generally presentedrduring a trail, direct evidence and
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circumstantial evideﬁce. Direct evidéncé directly proves
the existence of a fact and doés notﬂpequire deduction.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence. The
law makes no disﬁinétion, iadies and gentlemen, between the
weight or value to be given to either direct‘or
cifcﬁmstantial eviaence, hbwever, to:the extent-the—State
relies on cifcumstantial evidence,Aall of the circumstances
must be consistent with each:other, and when taken
together, point cdnclusively to the guilt of the accused
beyond a reasonable doubt. If these circumstanceés merely.
portray the Defendant“s behavior as suspicious, the proof
has failed.

The State has the burden of proVing the Defendant
guilty beyond a reasohablé doubt.‘ This burden rests with
the State regardless'of whether the State relies on direct

evidence, circumstantial evidence, or some combination of

- the two.

Now, there has been evidencé prééented during the
course of this tréil that wiﬁnesses have made prior
statements which are not conSistht with the witnesses'
present testimony. - You may use this eVidence to deqidé you

believe, whether to believe,. the witness. You may also use

evidence of the earlier contradictory statements to
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- determine the truth of those statements. It is up to you

to decide whether to believe thelearlier statements or the
testimony given at triél.

If a witness is shown to have khowingly teéfified
untruthfully concerning any material matter, you may
consider this in determining whether to trust the witness'
teétimony as to other matters. You may reject all
testimony of that witness or givé all or part of the
testimony theAWeight you think it deserves.
| You have heard testimony from‘individuais who had a
prior criminal records. A pérson who has a pasf criminal
record iélcompétent to testify during a trial. A past
record does not affect the ability of that witness to
teéfify. The past record may only ‘be considéred by you, if
at all, in determining the witness' believability.

Remember,. you are the sole Judge of the facts in the
case and of the believability of any and all of the
witnesses. |

In this case you also beard the testimony of
individuals £hat were qualified as expert witnesses. The
rules of evidence, ladies and gentlemen, ordinarily do not
pe;mit'witnesses té testify to opinions or conclusions. An -

exéeption to this rule exists for witnesses we call "expert

‘witnesses". A witness who,- by education and experience,

has' become. and expert in some art, science, profession, or
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calling may state an opinion as to a relevant and material
matter, in which the witness claims to be an expert, and
may also state the reasons for the opinion.

You should consider any expert opinion received in
evidence in fhis case and, like any other evideﬁce, give it
the weight that you think it deserves. 1If you decide that
the opinion of an expert witness is hot based on sufficient
education and experience, or if you conclude that the
reasons‘given in support of the opinion are not sound, or
that the opinion is outweighed by other evidenée, you may
disregard the opinion entirely.

Furthermore, an expert witness' testimony is to be
given no greater weight than that of other witnesses simply
because the witness is an expert. Further,-yqu are not
requiréd to accept an expert's opinion, even though it is
not contradicted.

Now, ladies and gentlemen, I instruct you and
emphasize to you that tbe‘fact that the Defendanf did not
testify is not a factor to be considered by you in any way
in your deliberation and in your coﬁsideration on the
question of the gilt or the inno;ence of the Defendant. It
must not be considered by you in any manner whatsoever. A
Defendant has the constitﬁtional right to remaih silent,

and the assertion of this right must not be considered by

’

- you in your deliberations. I repeat, under your oath, you
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are té draw no conclusion whatsoever from the fact that the

Defendant in this case did not testify. The fact that this

‘Defendant did not testify should not even be discussed in

the jury room. The burden of proof, as I have state to
you, is on the State. The Defendant is not required to
prove his innocence. The burden of proof remains on the
State to prove guilt beyond a reasonable doubt.

Now, ladies and gentlemen, if a crime is committed by
two or more people who are acting together in cémmittingka
crime, the act of one is the act ‘of all. A person who
joins with another to commit an-unlawful act is criminally
responsible for everything done by the other person which
happehs as a probable or natural conseqqeﬁces of the acts
done in carrying out the common plan and purpose. For
example, two people can be guilty of a larceny or stealing
of farm equipment, valued at more than $2,000.00, when two

go to the scene and only one drives the equipment away. If

'the two, excuse me, if two or more people are together,

acting together, assisting each other in committing the

offense, the act of one is the act of all_or, as it is

sometimes said, "the hand of one is the hand of all".

Prior knowledge that a crime is-going to be committed,

without more, is not sufficient to make a person guilty of

that crime. Mere' knowledge that another person is going to

commit a crime, even if the Defendant is present when the
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crime is committed, is not sufficient to convict the

Defendant as a principal.. Guilt as a principal is shown by

actual or constrictive presence at the scene as a result of

- prior arrangement. Therefore, a finding of a prior

arranged plan or common scheme is necessary for a finding
of guilt as a principal. The State must prove beyond a
reasonable doubt by‘competent evidence the tﬁeory of the
hand of one is the hand of all.

A principal in a crime is one who either actually
commits the crime or who is present aiding, abetting, or
assisting in committing the crime. When a person does an
act in the presence of and with the assistance of another
the act is done by both. Where twé or more, acting wiﬁh a
common plan or intent, are present‘at the commission of a
crime, it does not matter who actually.commits the crime,
all are guilty. The hand of one is the hand of all.
Present at the chmission of a crime means to be-
sufficiently near to aid and abet and assist in the
commission of the crime. However, mere presence at the -
scene of a crime is not sufficient to convict one as a
principal'on the theory of aiding and abefting. Intent is
also a necessary element, for. there must have been a common
design or intent to commit the crime and the crime must
have been committed pursuant thereto with the person aiding

and abetting by some overt act. Intent means intending the
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result which éctually occurs, not accidentally or
involuntary. Intent may be shown by acts and conduct_of
the Defendant and other circumstances from which you may
naturally and reasonably infer intent. The State must
prove these elements beyond a reasonable doubt.
Furthgrmore, in orderAto establish criminal liability,
criminal ihtent is required. Forrexample, the mental state
required to be proven by the State for a particular crime
might be purpose, intent,_knowledge{ recklessness( or
criminal negligence. Criminal intent must be proven by the
State beyond<a reasonable doubt. Criminal intent is always

a matter that must be determined by the jury from the

‘circumstances surrounding the situation. Now, there is no

way to prove.intent, ladies and gentlemen, to a
mathematical certainty. Thefé is no way that medical
science can dissect a person's brain and determine what the
person had in mind, so the law says that criminal intent
méy be inferred from the circumstances shown to have
existed. This is how you make a determination of whether
or not tﬁe element requiring -- requiring intent was

present. It is not necessary to establish intent by direct

‘and positive evidence, but intent may be éstablished by

inference in the same way as any other fact by taking into
conside;atioh the acts of the parties and all the facts and

circumstances of the case.
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Criminal intent is a mental state, a conscious
wrongdoing. It is up to you to determine what the
Defendant'inténded to do based on the circumstances shown
to have existed.

Criminal intent can arise from action or a failure to
act. It may arise frém"negligence/ reckléssness, or an
indifference tb duty or to consequences that is considered
by the law to be the equivalent of criminal intent.

Now, the Defendaﬁt, ladies and gentlemen, is charged
with the murder of Mr. Robert Mackey. The Sfate must prove
beyond a reasonable doubt that the Defendant killed Mr.
Robert Mackey with malice aforethought.

Malice is hatred, ill will, or hostility towards
another person. It is the intentional doing of é wrongful
act without just cause or excuse and with an intent to
inflict_an injury or under circumstances that the law will
infer an evil intent. |

Malice aforethought does not. require thaﬁ malice
exists for any particular time before the actvis committed,
but malice must exist in the mind of the Defendant just
before and at the time the act is committed.- Therefore,
there must be a combination of the previous. evil intent and
the act.

Malice aforethought may be express or inferred. These

terms, "express" and "inferred" do not mean different kinds
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accomplished; for example, lying and wait for a person or

‘disregard for human life. The law says if one

648

of malice but merely the manner in which malice may be
shown.to exist. That is either by direct evidence or by
inference from the facts and circumstances which are
proved. ‘ExpreSS malice is shown when a person speaks words
which express hatred or ill will for another or when the

person prepared beforehand to do the act which was later

any other acts of preparation going to show that the deed
was within the Defendant's mind would be express malice.

Malice may be inferred from conduct showing a total

intentionally kills anothér during the commission of a
felony, the implication of malice may arise. If facts are
proved beyondza reasonable doubt, sufficient to raise an
inference of malice to your sétisfaction, this inference
would be simply an evidentiary fact to be taken ‘into
consideration by you, the jury, along with other evidence
in the case, and you may give it the weight as you
determine it should receive.

Inferred malice may also arise when the deed is done
with a deadly weapon. A deadly weapon is any article,
instrument, or 'substance which is likely to cause death or
great bodily harm. Whether an instrument has been used as
a deadly weapon depends on the facts and circumstances of

each case.
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The following are examples of instruments which may be
deadly weapons: A pistol, a shotgun, -a rifle, a dirk, a
dagger, a knife, a sling shot, metal knuckles, a razor,
gasoline, a fire bomb or molotov cocktail, and lighter
fluid. A gun may be a deadly weapon even if 1t is not
operating.

Proximate cause, ladies and gehtlemen, in this case
are where a person inflicts a fatal injury on another
person and that other person dies at a later time, you must
be convinced beyond a reasonable doubt that the infliction
of the injury was the proximate cause of the victim's
death. |

Proximate cause is the direct cause; it is the
immediate cause; it 1s the efficiént cause; it is that
cause without which the death of the victim would not have
resulted. There must be a chain of causation from the time
of the injury inflicted by the Defendant until the time of
the victim's death. Proximate cause does not'necessari;y
mean that it occurred immediately prior to the death.

There mayAbe more than one proximate cause. The acts
of two or more persons may combine together to be a
proximate cause of the death of a person. The Defendant's
act may be regarded as the proximate cause if it is a
contributing cause of the death of the victim. The fact

that other causes also contributed to the death of the
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vigtim does not relieve the Defendant from fesponsibility.
The Defendant's act need not to be the sole cause of the
death, but must be a proximate cause contributing to the
death of the victim.:

Now, the Defendant is charged with first degree
burglary. The State must first prove beyond a reasonable
doubt that the Defendant entered a dwelling without
consent. |

A dwelling is any building or portion of a building in
which a person ordinarily sleeps. A building constructed
as a swelling that has never been occupied cannot be
cénsidered'a dwelling fér purpcses of burlgary. But a
building is a dwelling even if the residents are
temporarily absent from the building.

Now, in order to prove that the Defendant entered the

dwelling, the State does not have to- show that .the

Defendant's entire body entered the dwelling. The smallest

entry is sufficient., If may be any part of the body, such
as a hand or foot, or even an instrument, such as a hook or
other instruﬁent. In addition, the State does not have to
prove that force was used to gain entry.

If a person enters a building by using deceppion,
artifice, trick, or misrepresentation to get consent to

enter, this is an entry without consent.
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Next, the State must prove beyond a reasonable doubt
that the Defendant intended to commit .a crime, either a
felony or a misdemeanor, at the time of the entry. The
mere entry into a dwelling without consent is not burglary.
If the intent to commit a crime.is formed after the entry,
it is not burglary.

On the other, if the Defendant intended to commit a
crime at the time of the entry, it is a burglary even-if
the intent was abandoned after the entry. It does not
matter that the intended crime was not completed..

Intent may be shown by acts and conduct of the
Defendant and other circﬁmstances from which you may
naturally and reasonably infer intent.'

Finally, the State must prove beyond‘a reésonablé
doubt that: |

That when entering, while in the dwelling, or when
fleeing:

{1l) the Defendant or any accomplice was arméd
with a deadly weapon or explosive. A deadly weapon is any
article, instrument, or substance which is likely to cause
death or great bodily harm. Whether an instrument has been
used as a deadly weapon depends on the faéts and
circumstances of each case. A deadly weapon is as I have

explained to you earlier in this charge, or
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(2) the Defeﬁdant causes physical injury to a

person who is not a participant in the crime; or

(3) the Defendant uses or threatens the use of a

dangerous instrument; or

(4) the Deféndant displays what is or appears to
be a knife, pistol, revolver, rifle, shotgun, machine gun,
or other firearm.

The Defendant,"lédies and gentlemen, is also charged
with armed robbery. In order té prove this offense, the
state must first prove beyond a reasonable doubt that the
Defendant took personal property from the person or
presence df another person.

Property is in the presence of a person if it is
within the person;s reach, inspection, observation, or
control so that the person could, if not overcome with

violence or prevented by fear, keep possession of the

- property.

The State must also prove beyond a reasonable doubt
that the Defendant carried the property away intending to
permanently deprive the owner of the property and to keep
the ppoperty for the Defendant's own use. The slightest
removal of the property or the complete éossession of the
property, even for an instdnt, by the Defendant is
sufficient to show a taking and carrying away of the

property.
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The taking and carrying away of the property must-have
been done with violence or by putting the owner of the
property in fear of violence.

Finally, the State must prove beyond a reasonable
doubt that the Defendant was armed with a deadly weapon
during the robbery. A deadly Weapon'is as I have explained
to you earlier in this charge.

The Defendant, finaiiy, ladies and gentlemen, is‘
charged with possession.of a weapon during the commission
of, or attempt to éommit, a violent crime.  The State must
prove beyond a reasonable doﬁbt that the Defendant was in
possession of a firearm or visibly displayed what appéared
to be a firearm during the coﬁmission of a violent crime.

A firearm means any machine gun, automatic rifle,
revolver, pistol, orlény weapon which will, is designed to,
or may be readily converted to expel a projectile.

In order to find the Defendént guilty of possession of
a weapon during the commission of a violent crime, you must
first find the Defendant guilty of either committing'a
violent crime or attempﬁing to commit a violent crime.

Murder, first degree burglary, and armed robbery are
all vioient crimes.

The State must prove beyond a ;easonable doubt that
the weapon furthered, advanéed; or helped in the commission

of the crime.




10

11

127

13
14
15
16
17
18
19
20
21
22
23
24

25

523

654

Now, ladies and gentlemen, I am now drawing near the
end of my charge ahd I want you to clearly understand that
you are not partisans or advocates for the State of South
Carolina or the Defendant: It is your duty by your joint
deliberations, to determine the truth in this case,'giving
to the Defendant the benefit of every reasonable doubt on
each and every issue. Then, to the facts which you
determine to be true, you should take and apply the law
which has been given to you by this Court and thus arrive
at a verdict which speaks the truth in this case. In fact,
the word "verdict", which has a Latin derivative, means "a
true saying." Thus, when you have accomplished these

responsibilitieés you will have satisfied your oath as

Jjurors and you will have discharged your duty to this

Court.

Now, once you retire to the jury room,:ladies and
gentlemén, ﬁhe bailiff will give the verdibt‘form‘to the
forelady. When you, the jqry, arrive at a verdigt as to
the offense, as to €ach offense charged in this case, the
forelady will select the-verdict as to the chérge on the:
verdict forh.‘ If the State has failed to pfove the guilt
of the Defendant beyond a reasonable doubt, your verdict
will be - "not guilty." Likewise, if the State has proVen
the guilt of the Defendant beyond a reasonable doubt, your

verdict will be - "guilty." Once a decision has been made,
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the forelady will check whichever choice is the verdict of
the jury as to the charge.

The verdict, ladies and gentlemen, that you render in
this case must be the &erdict of each and every juror - it
must be your unanimous verdict. All twelve jurors must
agree on the verdict which you authorize the forelady to
write for the jury.

Now, ladies and gentlemen, I want you to further
understand that the order in which the choices of verdict
appear on the verdict form are not suggestive of any
verdict on the part of this Court. The verdict invthis
case is to be determined by you, the'jury, not the Court.

Furthermore, ladies and gentlemen, please understand
that even though I will give the Verdict fofm to the
forelady, it is not her verdict alone, it is the verdict of
all twelve of you and I emphasize‘again'that it must be
your unanimous.

I am also going to give you a copy of these
instructions in written form. During your deliberations,
you may refer to the instructions to guide youf\deéision—
making. You must consider the instructions as a whole and
not follow some and ignore others. Madam forelady, please
return the instructions to the Court at the time your

verdict is rendered.
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I am now going to ask you all to .retire to the jury
room, buﬁlbefore I let you retire to the jury room, let me
ask you these queétions. Has everybody on the‘jury feeling
okéy? Is anybody not feeling well?

(Whéreupon,-there was no response from a juror
indicating otherwise)

All right. ©Now, when you step to the jury room do not
begin your delibérations at this time. 'Thevlaw requires

that I consult with the attorneys to make sure that I have

not left anything out of these instructions. And after I

have spoken with the attorneys, the bailiff will bring in a
copy of my instructions to you.along with a verdict form
and the items of evidence and instruct you to begin your
deliberations. NQw during your deliberations there will
also be, should be pen and water in the jury room. Should
you have any questions during your deliberations, Madam
Forelady, it Will be yoﬁr responsibility to write that
question out, sign and date, whatever the question is,
knock on the door and let the bailiff that you have a
question. Give it ﬁo him and he'll get it to me and I will
answer it however the Court deems appropriate. All right.
Furthermore, once you all have ‘reached a verdict as to
each count you are sign and date the Qer&ict form, Madam
Forelady after you havé selected the verdict, the unanimous

verdict of the jury, knock on. the door, let the bailiff
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that you all have reached a verdict and we will get you
back into the courtroom as quickly as possible.

At this time I am going to ask you to step to the jury
room but do not, do not begin your deliberations until
you're instructed to do so.

(Whereupon, the jury exist the courtroom at 12:27

THE COURT: Officer Hudson, are the clear?

OFFICERS HUDSON: Yes,: they are.

THE COURT: Any objection or exception to the
charge by the State?

MS. McDUFfIE: No, Yopr Honor.

THE COURT: Defense counsel?

MR. STRICKER: Your. Honor, consistent with my
objections in‘the pre—triai conference, I'd except to your
charge on the felony murder and your charge on infer malice
on the use of a deadly weapon.

THE COURT: So noted for the record -- so noted
for the record. If fhe lawyers would come forward. Have
you all looked at the items of evidence to make sure
everything is there?

MS. McDUFFIE: Yes, Your Honor.

THE COURT: Mr. Strickler?

MR. STRICKER: We'll do that now, Your Honor.

(Whereupon, the attorneys are reviewing all documents
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THE COURT: I will remind everyone in the court
to keep your emotions in checks whatever the verdict may
be. Failure to do so could result in your being held in

contempt of court, a fine, resulting in a fine and/or a

period of incarcerations. If you feel as though you can

not keep your emoticns in check now.is your time to leave
the courtroom. Bring the Jjury please, sir.

(Whereupon, the jUry enters the courtroom at 4:06

THE CLERK: Madam Forelady, has.the jury reached
a verdict?

FORELADY: Yes, ma'am, we have.

THE COURT: You may publish the verdict.

THE CLERK:‘ Thank you, Your Honor. This is the
State of South Carolina, County of Kershaw. The State of
South Carolina versus Frank Terrance Singleton, III, the
Defendant on indictments 2012-GS-28-1459; 50; 51; and 52.
As to the éharge of' murder of Mr. Robert Mackey, we the
jury unanimously find the Defendaht, Frank Terrance
Singleton, III, guilty. As to the chafge of armed robbery,
we the jury unanimously find the Defendant{»Frank Terrance
Singleton, 111, gullty. As to the charge of burglary first
degree, we ﬁhé jury unanimously find the Defendant, Frank
Terrance Singleton, ITI, guilty. As to the charge of

possession of a weapon during a commission of a violent
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crime, we the jury unanimously find the Defendant, Frank
Terrance Singleton, III, guilty. It is signed by Jennifer
Tarkas and dated today as 9/11/14.

Madam Forelédy, ladies and gentlemen of the jury if
this is your verdict plgase siénify by raising your right
hand?

(Whereupon, all the jurors raises their right hands)

THE CLERK: Thank you.

THE COURT: Anything from the State at this time?

MS. McDUFFIE: No, Yqur Honor.

THE COURT: Anything from the Defense counsel?

MR. STRICKER: We'd asked to poll the jury, Your
Honor.

THE COURT: Madam Clerk, poll the jury, please?

THE CLERK: Thank you, Your Honor. Number 78,
Taylor R. Greer, was.this your verdict?

JUROR NUMBER 78: Yes, ma'am.

THE CLERK: 1Is this still yéur_verdict?

JUROR NUMBER 78: .Yes, ma'am.

THE CLERK: Thank you. Number 157, Kay S. Rush,
was fhis your verdict?

JUROR NUMBER 157: Yes, ma'am.'

THE CLERK: Is this still your verdict?

JUROR NUMBER 157: Yes, ma'am.

THE CLERK: Thank you. Number 36, Christopher R.
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THE COURT: Yes, ma'am. Mr. Strickler? Would
you approach, please.

(Whereupon, a bench conference is ﬁeld)

THE COURT: All right. 1Is the State ready to
proceed?

" MS. McDUFFIE: The State's ready, Your Honor.

THE COURT: All right.

MR. STRICKER: If I may, Your Honor. I'm sorry.
Prior to stating the sentencing?

THE CbURT: Yes, sir.

MR. STRICKER: I need to, at this point, to move
for a new trial from, Your Honor, referencing when
previously stated the directed verdict motions. Without
adding anything in addition to the basis as express there,
other than to ask for additionally on the basis of my
objections to your -- two objection to your charge to the
jury whiph,'obviously, came out on the directed verdict
motions. Sb I'd ask that you go ahead and revisit your
fulings in regard to my objections during the triél, my
motions for directed verdict at the end of the State's case
and at the énd of Defense case. And upon revisiting I
would ask that you direct a new triai, if granted in this
case.

THE CQURT: All right. Your previous objections
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are so noted for the record and this Court'sAruling as to
those previous objections,femain the same with regards --
what is the basis of your motion for a new trial?
Insufficiency of the evidence?

MR. STRICKER: 'I would just ask that you revisit
your rulings on the preVious objections I made and to
include the two objections to your charge to the jury and
my motions for directed verdict. Reconsider your ruiings
and reverse your —--—-

THE COURT: Well, tﬁis Court stands by it's
previous rulings but your objections are so noted for the
record —-- so noted.

MR. STRICKER: Thank you, sir.

THE COURT: Yes, sir. And your request for a new
trial is hereby denied?

MR. STRICKER: Yes, sir. Thank you.

THE COURT: All right. Ms. McDuffie, I will be
happy to hear from you.

MS. McDUFFIE: Thénk you, Your Honor. May it
please the Court? Your Honor, as you are aware Mr.
Singleton has a prior conviction for murder. Two counts of
kidnapping, armed robbery and burglary in the first degree.
Those stem from March 12, 2014 convictions. Your Honor, I
believe it was March 10th the State called the trial of

those cases -- we called the case for trial. At that point
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in. time, Mr. Singleton pled guilty before the Honorable
Judge Hood .and was sentenced to fifty (50) years in prison.
On April 7, 2014, the State served both Mr. Singleton and
his attorney, Jason Kirincich, with the State's notice of
intention to seek a sentence of life without parol upon
conﬁictiqn. And-if I may approach and hand the original of
that to,'You; Honor.

THE COURT: All right. Anything further?

MS. McDUFFIE! In addition, Mr. Singleton still
has pending in Kershaw County, possession of a stolen
vehicle, conspifacy, kidnapping, burglary in the first
degree, armed robbery, possession of a weapon during the

commission of a violent crime, another kidnapping, armed

- robbery and assault and battery by -a mob, thrird degree,

Your Honor.

THE COURT: All right. Other thaa the
convictions of March of this year which he pled guilty to,
what other prior record, if any, does he ﬁave?

MS. MéDUFFIE: Your Honor, I don't believe that
Mr. Singleton had a prior record before those convictions.
They may have been one or two magistrate level charges,
Your Honor.

THE COURT: All right. Does the family of the

victim, any of those wish to say anything, if so I will be
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happy to hear from theﬁ? They can stand at the end of this
table.

MS. CAMPRBRELL: Your Honorh I've spoken with the
family and I think they understand basically what the
parameters are with us going forward here. They just
wanted to thank the Court for bringing and end to this long
journey for them. I think that's it, Your Honor.

THE COURT: All right. Mr. Strickler, I'll be
happy to hear from you, sir.

MR. STRICKER: Yes, sir, very briefly.

Obviously, there's nofhing I can say to that would have any

affect in Your Honor, as far as litigating punishment

. because punishment is dictated by under the notice that

‘you've been provided. I'would just note that Frank's

parents have been here during this trial. They had to
leave -- both of them -- they work and they had to leave to
work but there not here at this point in time. As was

stated toAyou he pleaded guilty in the Spring. He has to

me, consistently maintained he is innocence as to these

charges and I say that just to say that's been his

. consistent position. I have counseled him regarding his

rights to appeal just for the record and I'll take care of
initiating that the first of next week. That's all I have
to say, Your. Honor.

Thank you.
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THE COURT: Thank you, Mr. Strickler. Mr.
Kirincich or Mr. Singleton, anyone of you wish to say
anything?

MR. KIRINCICH: Nothing, Your Honor. I think Mr.
Strickler has covered everything from our office.

THE COURT: Mr. Singletdn, anything you wish to
say, sir? You don't have to and éertainly don't want you
to say anything that could effect in any way?

MR. SINGLETON: No, sir.

THE COURT: Okay. Is there any argument that
Defense counsel was not properly served with the State's
notice of intent to seek life without parol pursuant to
Section 17-25-457

MR. STRICKLER: 1I'll let Mr. Kirincich respond to
that for, Your Honor.

MR. KIRINCiCH: Your Honor, we have no objection.
I don't remember specifically who from the solicitor's
office, I think it was Ms. McDuffie came to éourt as she
said in April. I was present with Mr. SingIeton.. They
brought'him over from the Department of Corrections. He
had just been notified by Judée Hood that he was pleading
the month before to the most serious charges, and he knew
what that wéuld mean if he picked up any more, Your Honof,
at-this point, we do not have any objection.

THE COURT: All right. Well, I do find that the
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Defendant pursuant to Section 17-25-45, which requires that
the Defensgrcounsel aldng with the Defendant be served with
notice of intent by the State to seek life without parol,
pursuant to the statute has been properly served up'the
Defendant and as his counsel.

Therefore, the Court has no alternative -- no
alternative ---

MR. STRICKLER: Yes, sir.

SENTENCING:

THE COURT: --- but to abide by the statute. On
indictment 2012-GS-28-1449, possession of a weapon during a
commission of a violent crime,. the Defendant is hereby
sentenced to Department of Corrections for a period of five
(5) years.

On indictment, 2012-GS-28-1450, armed robbery, the
Defendant is hereby sentenced to the Department of
Corrections for a period of thirty (30) years.

On 2012-GS-28-1451, burglary, I as well as 1452, the
Defendant is hereby sentenced to the Department of
Corrections for the balance of his natufal life.

Each of them to be . consecutive.

Anything further from the State?

MS. McDUFFIE: Your Honor,vmay we approach?

THE COURT: Yes. .

(Whereupoh, a bench conference is held)
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THE COURT: On 2012-GS—28—1449} possession of a
weapon,vtﬁe Defendant is sentenced to one day. Given
credit for one déy. |

Anything %urthef from the State?

MS. McDUFFIE: No, sir, Youf Honor.

THE COURT: Defense counsel?

MR. STRICKER: No, sir. Thank you.

THE COURT: Thank you. I will conclude this
matter.

Whereupon, court adjourns at 4.38 p.m.)

-- Volume IV of IV --
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM KERSHAW COUNTY
Court of General Sessions

D. Craig Brown, Circuit Court Judge

Case Nos. 2012-GS28-1449, 2012-GS28-1450, 2012-GS28-1451, 2012-GS28-1452

RECEIVE[)
SEP 2 2 201

The Stale reecrensenens Respondent,

Frank Terrance Singleton, IIL,........... Appellant. SCGourt Oprpeals

NOTICE OF APPEAL

Frank Terrance Singleton, III appeals his conviction and sentence in this case. The sentence was
imposed by the Honorable D. Craig Brown on September 11, 2014.

2012-GS-28;1449 — Possession of a Weapon During a Crime of Violence — 1 day time served.
2012-GS-28-1450 — Armed Robbery — 30 years.
2012-GS-28-1451 — Burglary, 1* Degree - Life. -

2012-GS-28-1452 — Murder — Life.
All sentences to run consecutive. f’ QL
September 22, 2014 s

Dou as tnckler
Fifth Circuit Public Defender's Office
"P.O.Box 192

Columbia, South Carolina 29202
(803) 765-2592

Attorney for Appellant

Other Counsel of Record:

Assistant Solicitor Luck Campbell

Office of the Solicitor, Fifth Judicial Circuit
Richland County Judicial Center

1701 Main Street

Columbia, South Carolina 29201

Attorney for Respondent
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM KERSHAW COUNTY R ' /

- Court of General Sessions ~ " SEP 22 2014

D. Craig Brown, Circuit Court Judge ~~ 8SC Cbun of Appeals

Case Nos. 2012-GS28-1449, 2012-GS28-1450, 2012-GS28-1451, 2012-GS28-1452

The State,.............. Respondent,

Frank Terrance Singleton, IlL............ Appellant.

PROOF OF SERVICE

I hereby certify that a true copy of the Notice of Intent to Appeal in the above- referenced case has
been served upon opposing counsel by delivering same this date to her office at the. Office of the
Solicitor, Fifth Judicial Circuit, Richland County Judicial Center, 1701 Main/Steet, Q&lumbia,
South Carolma 29201.

September 22, 2014
: D Yﬂ Strickler

Fifth €ifcuit Public Defender's Office
P.O. Box 192
Columbia, South Carolina 29202
(803) 765-2592" '
' . Attorney for Appellant
~ Other Counsel of Record: ' : |
Assistant Solicitor Luck Campbell
Office of the Solicitor, Fifth Judicial Circuit
Richland County Judicial Center-
1701 Main Street ‘
Columbia, South Carolina 29201
Attorney for Respondent
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 HOSPITAL CHAIN OF EVIDENCE FORM
; (FORM A-72<PD  03/93).
Complaint Number
j HOSPITAL : CMC ‘Z Mercy Presbyterian Other

. University - Mercy South

Name of Victim: %Gbe,?" | '\'Y\cz ate: ““4‘65 Time Removed ZW—S

© where incident occurred: loncastec N C .

TYPE OF EVIDENCE: (Describe in Detail)

Bullet \/ Clothing - Other.

A Chain of Custody
-D (Order of Persons Who Handled Ev1dence)
4 , '

Hospital Personnel: A/ l l]" 0% Zi 2§

Name p{\g\e \/\s\'u,\:@ g'T S ‘\Date vl 'H/’Cﬁ\’ Time Z@l<
Name{‘@’ﬂm(\p WV\,LLQ,(Y\QM Date L ‘[ 4"05 Time"Zlﬁl
Name jAY\('\ \()we,\l ‘?/Ik) g Date ﬁli 4—' 0% Time 27 32
Name Maa,mﬂ S’W {/L, Date )] l 151 0D rtimer OFOD

Name : o Date Time

; When ev1dence is ready for plck up, call Felony Investigatlons‘ Superv:Lsor
{ at 336-2311 or 336 2376. ‘

Police Department Use Only
Police Officer Taking Custody of Evidence:

Name Zav, J- 0. z/v.'j Rank ZAV, _COde Number

Date J—/t-o) . Time /ori2 pm

Date and Time Turned into. Property Control:
" Date © Time

81000-29265

C000531-23-25

MACKEY,ROBERT L - -
" ATT PHY: 89940 CMC,TRAUMA SERVICE
11/14/08 DOB 02/01/74 M 34Y
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( - Case #

kS

e N N P TR o ey o S

Willom M ot -  132-76-315Y

Name of Person Giving Statment’ _ Social Security Number
Jreatn Sede | [li2oan E-2-/f
Address C Current Time and Date
4 | ¥-5-90
City, State, and Zip Code: o Date of Birth / Age .-
— .

Phone Number Hoine / Work / Cell

,L am cgfrm/é Jkrw:m @ _fm/(nrc ‘/’/' fu'&/m 9:5/1 f/ fa'diorc,

'Wf: ,_L Go /‘1 U(// Z‘f// (J!// n.g/ I// Ur// Jn A/ovm.!(/ rf

2008 :x,czt,’uwm b bely b o o robbery iy s ol
% 2 zJ -/e;,f/,/— Think she oas 1he q/r//.-,n/ fﬂ‘, gy e wes i,,;;
7 / // /vzo/,p neer  Korihar, ..f—/céq wed 7{:érnf w7 ﬂce,r/u/ﬁc
4,,-/ wes /aém; w_ﬁ_&_;ﬁuw/ v qﬂn-s A po?. Hh sacd lﬁ& p, golnﬁ
ﬂ‘/c J‘w“JL 74« ﬂ/a/a/vu/ becn vy fheo en./.)’cppt/ 7L0u..7L Le mef over
of gl chere ot Trct i/,‘,mf T di b fis sene bt T
werks ' hespitals Z rode o Teim's _wifh Foashecl hé/éu b g
Grand ﬂ,;_, s . wAM §,zf Hore The doy_oue. Add The ﬁéé«y fv%y wes ef
Trun's, _/‘ Heak Trem poss Lhore w Lewis, M Mo L peel nemme s
Frenke L and Hosch vas Thore fe 74»»» New Vré or .fom,../w’, ad W~§

I have made the foregoing statement freely and voluntarily, w1thout fear, threat prorruse of
reward or hope of reward of any kind. This is to certify that I have read or had read to me the
foregoing statement consisting of _.3  pages and a true copy has been given to me this date.

.

Signature of PerSon Giving Statement

Pages_ [ of 3 Pages

Wltness of Signature

* White: Original Yellow: Officer Pink: Victim
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| »cé{tement Form, Part 2

b,aé‘ Lales ﬂm fﬁc[‘; Mz/:« qp Some  froion u»( ;/

s e ol o sonitliiy plls Mo war Fotling & B gicl s Tt sk el
brow. Ve weed ?M/Ac/.( ctr. T dhove ﬂg cer . I/fl(ae/u-ézm_f wfﬂ 74

‘er)M:JJ/on 4—1:/ Uon. AQ_J«X’ racse ﬂe/ I.a(/ ana/ p&,/’ ﬂl, J‘ﬁr?’? wzrc ap ﬂo
éaﬁér—‘f I+ wﬁ.} e, MM’ ﬁ;u/v Zuwa’ 24617 and D/aé/a It pous
Arlnf m a/ /Mu;. wf:n Wyl //N'& w ﬁzg 2'\(/‘1 {ara d 7‘(6//155 e u/(c/r/

7% 6'; z c/° é/:ow f7a Ag, égd &/ 54‘,2 172’”;, orru?l % ﬁ&/m u//{c/& 7
/?_g/,é on f/{‘, //‘7’ row/ rear & 1[.,.,,—“/ cr ‘{f?if/. Iﬁch(ﬂ"ﬂ%{ a/ps:'pf_zL
The Meed, e el 3ot wl. T fod 1h itsia o7 ot o puop all bl S
wes & 051/07__5«@/ f/ /b/&(‘g/?é M(_ /”o

D;m‘/ /{4_/___4 . é—l rcwv/-"d‘ LAt
ot . D sbst chisme wilh o phite pesct Rusdlee Me” Mo’ hod
@ Gty 5 T burtl stick wt T cad of Th sun yuit o HhHtl bit /?Mg/?
et PdT AT fo gear We swtat Trocsd Ty wiods asd aoe oy A4

ﬂu &Mw/ '7;‘4"/ That wnJ rﬂ(/ Ao.m/c 71 did ) AOuJ& 70& -t a Jﬁ
xxc/ u.m.' Fou(d/.fw a.p :uq/a‘ 7/\:’ ’ffﬂrér‘ Mc Iuo _r// ﬂa wm/o-u “,._au:{m
/ (423 /c.x‘/ % / oé// lvmo [ -“7147:&/ ‘1 ﬂeh {)awé/c w,.;é/?__
Chrs  ome 4&4/40, ﬂem wat 4/-‘74 610 '/ram g U'b /éfzaw ﬂo M‘A}Mt—?l(o'v et
awa/ f?” wa) /cm/dz G’Lf/«c [ﬁfagnc/w Jaw a car éatm e M’t\'fﬁuf' The éu[’
n/aof ot 14 f"‘ﬂ""f ?fm/ar oum/ we ranuy b dude's Aewse . M M. bicled Bs door
n L wis ia ﬂef door Nw(?( behind /j’k ./ phen we weal [n. D,aélf wal ,;;A?”’
6526 g M/ gw&/ ?aow/(/ (Aa/ ?och wWese gbl(n/mf (2c a/uq/c poas” J‘r %) a?’ 729
éa/ In Ar.& Aoufc on a J‘/b /an{ A/J ‘/w'o Iéu/l brere .f/fﬁce ﬂcm wr?% Lrt/.. /7" wé}
s J’V la/ﬂ ﬂ,r/ &/xcn we.  Cime. N e Aouuv f‘fﬁfa( Cause- 17{_ wals m‘f‘ M—é
" toclld T dide ot of e sthol and stutd A7 bng_clede in R dheud

wcﬂz Az.r csg -Dtaé/o Voot 1. St 2408 gd;‘ofx.n Juﬂc W/# Arf 2z NW,V”‘
:Dfa&/l ggflta/ﬁt— K‘ll/& r( uu»é{ m,aé@/ Acr u(p a.nt{,puf W(/ﬁgﬂ 7‘0 /ff Aac/

= Zeé “ Y] ofé— ww!d/_f/nf Zhe qn-/ /Mcf/We wet Jf‘///l’ﬁéie &
Am- ‘a 7;:- Au! M«t//c. :J.. a« /7" wdS  yn ﬂu C‘/'Svf on ﬂa 7"; J‘/c/)(’ M: f
2454 w{z,,,/ Boad The sy 1 The botlim of B clost There was fworifls 1
M 71:, Mrnm ﬁ‘& /”'Io éremx# ﬂz c/u/ ln'f ﬂ& A&Qh-m »u/g-f/éc/‘m‘ w/h.f’ ’>~
wiés Ia ﬂc Jd/) ffxudﬂap wun" no7kiag éa-f' Qdaret M %Jﬂf f’{c J&m/'ﬂ_gb_ W’}
I have made the foregoing statement freely and voluntar11§ without fear, threat, promise of
reward or hope of reward of any kind. This is to certify that I have read or had read to me the
foregoing statement consisting of _¥ __ pages and a true copy has been given to me this date.

Signature of PerSon Giving Statement

Pages _Z. of P Pages

Witnkss of Signature

* White: Original Yellow: Officer Pink: Victim
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I have made the foregoing statement freely and voluntarily, without fear, threat, promise of
% reward or hope of reward of any kind. This is to certify that I have read or had read to me the
’ foregoing statement consisting of _? __ pages and a true copy has been given to me this date.

Ao Pl

Signature of Person Giving Statement Wi’messijjamre
Pages 3 of 2 Pages “ , A)M %A

Witneé§ of Signature

. White: Original - Yellow: Officer Pink: Victim
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF KERSHAW ) Warrant numbers: M099810 - 813

: Indictment numbers: 2012-GS28-1449 - 1452
The State of South Carolina, -

) N
: ) MOTION IN LIMINE TO LIMITg
vs. ) CONCLUSIONS OF FIREARM Emgggm S
) ' EXAMINER DENTIFICATION SV
Frank Terrance Singleton, III = ) : - TION/EVIDENCE
Defendant.)

MOT ION IN LIMINE TO LIMIT CONCLUSIONS OF FIREARM EXAMINER

Defendant respectfully moves this Coﬁrt to limit the firearm identification testimony the
government intends to elicit, pufsuant to the Due Process Clause of the Fifth and Fourteenth
Amendment, Rule 702 of the South Carolina ‘Rules of Evidence,- State v. White, 382 S.C. 265
(2009), State v. Jorges, 343 S.C. 562 (2001), and State v. Council, 333 S.C. l (1999).

“In ;:onsidering the admissibility of scientific evidence under the Jones standard, the
Court looks at several factors, ipcluding: (1)‘the publiéations and peer review< of thé teqhnique;
(2) prior application of the miethod to the type of evidence involved in the case; (3) the quality
control proce&ures used té ensure reliability; and (4) the consistency o’f the method with
recognized scientific laws and procedures.” State v. ':Cow‘zc'il, 3358.C. 1.

| SLED Firearms Examiner Suzann Cromer concluded that Items 1 [bullet jacket], and 7
[cartridge case] were fired in/from the 2 [45 caliber semiautomatic pis;cgl].

The defense obj ects“to this language because it ‘con‘lmunicates to the fact, ﬁﬁder a
prdposition not generally accepted in the relevant scientific comﬁMty: that the examiner was
able to determine based on a single side—by-siéie comparison that the bﬁilet ét issue wés fired
from one particular firearm, to the .exclusion of all others. The defense seeks to limit the
examiner’s testimony to a more scientifically acceptable association of “canno.t. exclude,” i.e. that
based on his examinaﬁon, the examiner cannot exclude the possibility that the evidence bﬁllet,

was fired from the recovered revolver.
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This Motion explains why the proposition that one particular firearm can be singled out
based cn markings observed on a bullet is controversial in the.relevant scientific community,
why identification ocinions — to any degree of certainty — are not generally accepted and thus
violate Counsel/Jones, and why the defense’s proposed limitation on Mr: Ccllins’s testimony is
generally accepted.

I The debate in the relevant scientific community over matching marks on spent
ammunition to a particalar firearm

There has been a dramauc change in the lonastandmg and prevmusly unchallenged —
acceptance of firearm-related toolmark (FATM) 1dent1f1cat10n Scientists and experts in the
relevant community,have examined the subjective identification “method” typically used by
firearms examiners and their resulting cléims of individuality and found both wholly lacking in

scientific rigor. The current state of scientific research in the field of firearms comparison is

_presented ini a recent, peer-reviewed report produced by a committee of “members of the forensic

science community, legal community, and a diverse group of scientists” who were selected by
the National Research Council® to ass}ess the state of forensic science. Strengthening Forensic
Science in the United States: A Path Forward, Committee on Identifying the Needs of the

Forensic Sciences Community, National Research Council [hereinaftcr NRC Forensic Science

Report] (Feb. 2009). .

' Of course, the Court must consider “the consistency of the method with recognized scientific laws and

" procedures.” State v. Council, 335 S.C. 1 (1999). The fact that firearms testimony has been admitted in the past with

certain specific conelusions does not moot this issue. If anything, it makes the issue all the more salient. See Judge
N. Gertner, Commentary, on The Need for a Research Culture in the Forensic Sciences;, 58 U.C.L.A. L. Rev, 789,
790 (2011) (describing the “vicious cycle” of courts admitting firearms.identifications and other forensic
methodologies criticized in the NRC Forensic Science Report “without limitation and without challenge over the
decades, creat[ing] a disincentive for advocates to challenge it” and calling on curts to finally “address the
deficiencies in the forensic sciences™).

? The National Research Council is the National Academy of Sciences’ operating agency.

.y




552

In particular, the findings and conclusions of the NRC Forensic Science Report, along with
the studies cited therein, describé a.laék of generai acceptance in the scientiﬁc community for (1)
the fundamental assumptions of “uniqueness” and “reproducibility” of toolmarks produced by
ﬁreérms; and (2) the subjective methodology for identifying so-called “individual” characteristics
and (3) declaring a “match” to a particular firearm with “certainty.” See NRC Forensic Science
Report at 150-55.  After researching the issue extensively, the NRC committee con_cluded that these
assum’ptiofis and metﬁodologies are not currently supported by scienée‘ |

A The fundamental assumptions of uniqueness and reprodumbxhty in FATM
analysis lack empirical support

When firearms examiners identify toolmarks on bulletslor cartridge casings to a paﬂiéular
firearm, they make two fundamental asi’sumptions.- First, firearm examiners-assume that
toolmarks consistently “reproduce” on bullets and cartridge cases fired from the same gun |
Second, they assume that these toolma;*ks are “unique” to that particular gun. These assumptions
form the foundations upon which the discipline of firearms énd'toolmark examination is based.
If toolmarks do not reproduce from one firing to the next, there is no basis to believe that
firearms examiners can draw a conclusion about the source of marks by comparing bullets and
cartridge casings found at a crime scene with exemplars produced during later “fest” firings.

If the toolmarks left by a firearm are not unique to that particulgr firearm, there is no basis to
conclude that bullets or cartridge casings were fired from a particular gun based on toolmarks.

The community of FATM practitioners has ignored those in their own circles who have
expressed concern that “[a]s the techniques of firearms manufacture have evolved, following
mostly commercial rgther than forensic arguments, this hypothesis [of uniquéness] needs to be
verified on aregular b.asis.” M.S. Bonfanti & J. De Kinder, The Influence of Manufacturing

Processes on the Identification of Bullets and Cartridge Cases - A Review of the Literature, 39
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g Sci. & Justice 4 (1999). In other words, because the aim of firearm manufacturers is to make as
many firearms as similar as possible, and because techniques of mass production have facilitated
' ; o this goal, the assumption of uniqueness needs to be verified on a continuing basis ‘as

| manufacturing techniques change. Asthe NRC makes clear, this hypothesis; has not been
verified on an-initial basis, much less a recurring basis.

After reviewing the literature offered by firearms examiners in support of these

fundamental assumptions, the NRC coricluded that “the scientific knowledge base for toolmark
and firearms analysis is fairly limited.” NRC Forensic Science Report at 153, Specifically, the
NRC found that the “validity of the fundamental assﬁmptions of uniqueness and reproducibility

of firearms-related toolmarks has not yet been fully demonstrated.” NRC Forensic Science’

Report at 154.° In other words, the NRC found that the fundamental assumptions underlying the
firearm comparison discipline have not been shown to be scientifically sound. Even if one were
to assume that there is some validity to the proposition that marks left by a firearm are -

reproducible — that “firearms-related toolmarks are.not completely random and volatile; one can

PO —

find similar marks on bullets and cartridge casesv from the same gun” — the NRC was very clear
that reproducibility alone is not sufficient to make the leap from a set of marks on a bullet to one
particular firearm. /d.*

f This is because, as the NRC discovered, there is currently no scientific basis for the
firearm examiner’s assﬁmption of uniqueness. The NRC was unequ@vocal that a “significant

amount of research would be needed” not only to “determine the 'degree to which firearms-

* Quoting NRC, Ballistic Imaging (2008) at 3. Ballistic Imaging was produced by a group of twenty-two scientists
with training and experience in areas of maferials science, metallurgy, statistics, laboratory procedures and
protocols, and computer science, in consultation with firearms examiners themselves. While the committee was not
charged with examining the reliability of firearms identification as a discipline, it had to examine the discipline in
order to determine the feasibility and utility of a national ballistics imaging database.

* Quoting NRC, Ballistic Imaging (2008) at 3.
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related toolmarks are unique” but even just to “characterize the probability of uniqueness.” Id -at
154. See also ‘Badly Fragmented® F orensic Science System Needs Overhaul; Evidence To
Support Reliability Of Many Techniques.Is Lacking,” National Research Council (2009) (“for
many other forensic disciplines — such as fingerprint and toolmark analysis— no studies have
been conducted of large populations to determine how many sources might share the same or.
similar féatures”j. |

The NRC was critical of the smattering of “studiés” that do exist, disapproving of their -
“heavy reliance on the subjective findings of examiners rather than on the rigorous quantification
and analysis of sources of variability [in the production of tool marks].” NRC Forensic Science
Report at 155. This is unacceptable to the broader scientific community, which demands that
theoretical assumptions be validated through empirical research before they can be relied upon
with any confidence in application. See id. at 112 (describing the essential processes of
hypothesis testing, methodical data collection, and developing limits of uncertainty). And yet, |
firearms examiners not only rely upon these assumptions with confidence, they rely upon them

with an unfounded “certainty.”

B. FATM practitioners’ subjective and unvalidated methodology is not
generally accepted to produce reliable results

Even assuming that firearms produce unique markings on cartridge casings and bullets,
scientists do not accept that the Association of Firearm and Toolmark Examiners’ (AFTE’s)
amorphous standards — despite being “the best guidance available for the field of toolmark

identification™ — can be used to reliably distinguish unique from non-unique markings and use

3 Available at hitp:/fwww8 nationalacademies.org/onpinews/newsitem.aspx?RecordID=12589 (last visited July 29,
2014). ’

¢ NRC Forensic Science Report at 155.
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those markings to narrow the pool of potential sources down to one particular firearm. The NRC
examined the AFTE “miethodology,” which is the organization that has provided Mr. Collins
with significant training:
AFTE has adopted. a theory of identification, but it does not provide a specific
protocol. It says that an examiner may offer an opinion that a specific tool or
firearm was the source of a specific set of toolmarks or a bullet striation pattern
when “sufficient agreement” exists in the pattern of two sets of marks. It defines
agreement as significant “when it exceeds the best agreement demonstrated
between tool marks known to have been produced by different tools and is
consistent with the agreement demonstrated by tool marks known to have been
produced by the same tool.” " The meaning of “exceeds the best agreement” and
“consistent with” are not specified, and the examiner is expected to draw on his or
her own experience.’
As the NRC points out, AFTE’s guidance does not provide a coherent methodology at all, but
rather leaves it to the examiner to make a subJ ective decision based on unarticulated standards 2
ld at 153- 53 The AFTE theory asks the firearms examiner to think back to the elosest known
non-match that he can remember, and see if the correlation he currently sees under the
microscope is better than the one in his mind’s eye. If so, it is appropriate to opine that the
marks came from one specific ﬁrearm That’s it. That’s the entirety of the guldance provided
under the AFTE theory of 1dent1ﬁcatlon Perhaps not surprisingly even to the layperson the
scientific community finds this “lack of a precisely deﬁned proc.ess’ to be a “fundamental
problem with toolmark and firearm analysis.” /d. at.155.
© What vague gurdance the AFTE theory does provrde is, as descr1bed extremely general

in nature. The AFTE theory “does not even consider, let alone address, questrons regardmg

variability” of marks from Qne{type of firearm (and manufacturing method) to the.next. Id. Thus,

the AFTE théory provides no guidance ~ not even vague guidance — on the number or quality of

7 NRC Forensic Science Report at 155; see also id. at 153 (quoting Theory of identification, range of striae
comnparison reports and modified. olossary definitions—An AFTE Criteria-for Identification Commxttee report. 1992,
AFTE J. 24:336-340). .

P - A e NG S TE R, AR S e i VA o e e e e A A e 1 R N8 % oS s s oy < o




s

marks an examiner sﬁould look for on an older firearm craﬁeci by hand versus a model mass-
produced via the differerﬁ techniques of broaching, swaging or hammer-forging. “Because not
enough is known about the variabilities among individual tools and guns” — a problem that goes
back to the untested assumption of uniqueness — “we are not able ;to specify how many points of
similarity are necessary for a given lex'él 6f conﬁcience in the result.” NRC Forensic Science
Report at 154; see also United States v. Glynn, 578 F.Supp.2d 567, 574 (SD.N.Y. Sept. 22,

2008) (commenting that FATM “lacks defining standards to a degree that exceeds most other
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kinds of forensic expertise,” and noting that unlike fingerprint analysis, FATM analysis fails to

o el o -

employ a minimum point standard).

: For example, for a firearms examiner to allege that markings 1eft. ona b;ﬂlet or cartirdge
case came from a particular gun, he must have chstmgulshed “individual” marl\mgs from all non-
individual markings, including subclass markings, and also must have found enouOh of these

“individual” markings to warrant excluding all other firearms.® Subclass markings resemble

individual markings — indeed, they are created in the same fashion, by imperfections in the

e st

| firearms ‘manufacturing process — but unlike “individual” markings, they will be transferred to

\ .

i § Firearms examiners classify markings (or characteristics) on bullets and cartridge cases into three categories: ‘

| ¢  Class characteristics are deliberately imparted and are shared by all firearms of the same make and model,

| and potentially firearms of different make. Examples include caliber, direction of rifling (“twist™), number
‘ and size of lands and grooves, and shape of firing pin impression. Class characteristics can be objectively
|

|

|

\

|

measured and can be used to “narrow(].the pool of tools that may have left a distinctivé mark.” See NRC
Forensic Science Report at 154. .

Subclass characteristics, as the name implies, are common to a particular “subclass” of firearms — typically,
one or more production runs of a particular make and model of firearm ~ and are imparted by accident, as a
result of irregularities in the specific tools used to ¢create all of the firearms in the run. AFTE theory does
not provide guidance or standards for identifying subclass markings or for distinguishing subclass markings
from individual markings. See NRC, Ballistic Imaging. :

© Individual characteristics are those markings that firearms examiners believe result from irregularities in
the machining process and/or 1mperfectxons that emerge during the subsequent use of a firearm. Although

: the determination that a marking as “individual” is completely subjective in nature, firearms examiners

: treat the markings so labeled an individualized signature of a particular gun. See Gerald Burrard The

Identification of Firearms and Forensic Ballistics 138 (1 968).
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bullets and carnidgé Ac'asing‘s fired from aﬁy firearm manufacnlred in the same lot (i.e. produced by
the same tool).” |
Exaﬁpleé- of problematic subélass éharacterisﬁcs (i.e. markings that may appear to be
i Mque but are actually éominon toa 'speciﬁc make and model of gun) are rife in the literature'® and
: are publicl}'i acknowledged to present serious problems for the possibility of makiﬁg correct
; identifications. ™ Nevertheless, the AFTE method fails to provide any standards fof recognizing or
§ ‘ otherwise dealing with subclass markings. “Because not enough is known about the »variabili:'ti_es

e 2
among individual tools and guns,”"

and because the AFTE theory offers no standards to guide
the analysis; “subclass characteristics that could easily be mistaken for individual characteristics,

and might lead an examiner to make a false positive identification” are a serious problem.'? See,

e.g Figure 1, infra.

’A single lot or production run can result in “thousands of weapons . . . whose barrels contain identical or very
similar imperfections and produce similar markings on the bullets fired through them.” W.F. Rowe, Statisrics in
Forensic Ballistics, in The Use of Statistics in Forensic Science (1991) at 172.

1% See, e. g, Patrick D. Ball, Toolmarks Which May Lead to False Conclusions, 32(3) AFTE 1. 292 (2000); Evan
Thompson, False Breech Face ID'S, 28(2) AFTE J. 95 (1996); Richard K. Maruoka, Guilty Before the Crime? The

; ' Potential for a Possible Misidentification or Elimination, 26(3) AFTE J. 206 (1994); Richard K. Maruoka, Guilty Before
the Crime I17, 27(1) AFTE J. 20 (1995); see also M.S. Bonfanti & I. De Kinder, The Influence of Manufucturing

! Processes on the Identification of Bullets and Cartridge Cases - A Review of the Literature, 39 Sci. & Justice 3, 5
(1999) (reporting that for some handguns “a correct identification of the firearm on the basis of the breech face and
firing pin impression, turned out to be hardly possible” and for different guns “it was impossible to identify the tool
which generated the subclass characteristics™). '

§ - 1 See, e. &. Gene C. Rivera, Subclass Characteristics in Smith & Wesson SW40VE Sigma Pistols, 39(3) AFTE J.
; 247 (2007). .

~ " NRC Forensic Science Report at 154.

" See Rivera, supran. 18, at 247.



Figure 1. Microscopic, side-by-side comparison of
breechface of two cartridge cases fired from fwo
different S&W pistols, showing “an alarming
example of subclass characteristics that could be
mistaken for individual characteristics”.  From
Rivera, supra, at 247, 251.

This problem is compounded by the fact that firearm comparisons.are conducted in a

“show-up” fashion, where the bullet or cartridge case collected from the:scene is compared side-

by-side against test fire(s) from the suspect firearm and no other firearm.'* The examiner testifies
y g P

with such certainty that markings can be traced back to one particular firearm, without even

firing other firearms of the same make and model to rule out the possibility that other firearms

might produce similar marks. As one court recently noted, “the ‘science’ of matching toolmarks

TGS R Mkt 02

to shell casings and excluding all other items but the one tested as having made those marks is

e o

not without its critics”—leading the court to predict that that FATM identification evidence

might not “even be admissible” at trial. 15,16

g €

Not only does the AFTE method fail to provide a defined proéess (or standards) for
firearms examiners to follbw, wérse, whél;~ guidance it does provide has not been subm}tt.ed to
“any meaningful scientific validation, determination of ertor rates, or reliability testing to explain
the limits of the discipline.” NRC Forensic Science Reip_ort at 107-08 (referring to firearms

comparison). Before scientists put a methodology to use, they conduct validation testing to

14 See United States v. Taylor, 633 F.Supp.2d 1170, 1178 (D.N.M. 2009) (finding that FATM examiners’ “method
i of testing is, in effect, an evidentiary show-up, not what scigntists would regard as a blind test.”).

'S United States v. Lape, 2010 WL 909756 at *4 (S.D. Ohio Mar. 11, 2010) (emphasis added). This dubious practice
and the arguments set forth by its critics (i.e. the NRC committee) led the Lape court to find that despite a FATM
match “there is no clear and convincing evidence that [defendant] committed the crime” and thus to order the
defendant’s pretrial release. Lape, 2010 WL 909756 at *4.

1 Purther, this “show-up” style of comparison not only fails to control for, but actually heightens the already
: considerable chance of interpretational bias inherent in FATM examinations. See NRC Forensic Science Report at 8
2, n. 8, 124. Firearm examiners are often given contextual information about the case and the evidence before they
perform their examinations, and no standard operating procedure exists to prohibit or limit the amount of contextual
information an examiner has during the examination procedure. Unfortunately, it is in the fields most at risk of bias
effects that the least efforts have been made to understand these “effects-and methods for minimizing them.” NRC
| Forensic Science Report at. 124, ’ ‘

R —
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establish whether or not the methodology reliably and consistently produces the purported
results. Validation testing also allows écientists to determine the de_:gree of certainty associated
with a methodology, i.e. the:degree of certainty with which a firearms examiner may match
markings to one particular firearm, assuming the methodology is executed correctly.

Due to these limitations on — and the lack of testing of —. their methéciolo gy, firearms
examiners have not demonstrated that they cé.n,reliabl;y identify a particular firearm, nor what
would be required to reliably identify a particular firearm. In the wake of the NRC’s report, even

the president of the American Academy of Forensic Sciences — the most comprehensive and

- respected of the forensic science organizations (and the organization that publishes the Journal of

Forensic Sciences) — agreed that “[t]ool mark analysis . . . can be subject.to validation but
nevertheless appear[s] never to have béen studied for this purpose.”!’ Because the AFTE theory
has not been validated, there is no way to assess its “reliability, repeatability, or the nimber of

correlations needed to achieve a given degree of confidence” in a “match.” NRC Forensic

Science Report at 155.

C. Experientially-based statements of “certainty” where there is no way to
assess the “reliability, repeatability, or the number of correlations needed to
achieve a given degree of confidence” in a “match” are contrary to science.

Firearms examinations involve the comparison of patterns under.a microscope, in the

absence of “precisely specified, and scientifically justified, series of steps that lead to results with
well-characterized confidence limits” /d at 155. When “sufﬁcient'agfee'mént”.in patterns is

. y :
observed — an undefined and subjective standard that finds its-only meaning in an individual

examiner’s training and experience — the examiner makes the long leap from matching patterns

' Thomas Bohan, President’s Editorial: Strengthening Forensic Science: A Way Station on the Journey to Justice,
55(1) ). For. Sci. 2010 at 7.

.10



5 il

i i

S e e v

560

to the conclusion that these patterns came from one particular firearm. It is this leap of faith,
withc;ut articulable standards, objective matching criteria, or knowledge of frequencies of
occurrence, that is the greatest source of cdntroversy in the scientific community.

The gaping hole in the FATM discipline’s knowledge base puts individual examiners in

the position of drawing conclusions based on a shifting, subjective “I know it when I see it”

standard that varies from one examiner to thé next, as oppbsed to the kind of validated, objective
benchmarks implied by their claims of “certainty.” The NRC found unacceptable the fact that,
“desbite the lack of a statistiéal foundation, exa.miners‘mal;e probabilistic claims based on their
experience”'® Claims to any degree of certainty are “probabilistic claims,” whether they are “to
a practical certainty” or “to a reasonable degree of certainty.” Certainty is certainty. It has a
meaning in science.'® Without a “statistical framework that allows quantification of -these
claims” and an estimation of the probability of arandom match, matching marks on bullets and
cartridge cases to a particular firearm to any degree of certainty is scientifically unacceptable.
See NRC Forensic Science Report at 154, 189.% |

Given these critiqueé: there is no serious question that there is a debate in the relevant

scientific community over the scientific limitations on the firearm and toolmark discipline. On

" NRC Forensic Science Report at 189, The NRC found that it has not yet been demonstrated that examiners can
reliably and consistently match markings left on a bullet or cartridge casing.to a particular firearm. Note that the
NRC specifically finds “matching” and “individualization” to be equivalent terms. /d

¥ See, e.g., Champod & Evett, 51 J. Forensic Identification at 111 (explaining that one type of * certamty is no
different from any other kind of certainty”).

% Acknowledging the probabilistic nature of forensic “identity” claims, courts have incorporated this critical
component into the rule governing the admissibility of DNA “match” evidence. Porter, 618'A.2d at 640 (holding
that DNA evidence must be accompanied by a generally accepted statistic expression of the likelihood of a
coincidental match). Now that FATM analysis is finally getting the attention from the scientific community that
was granted years ago to forensic DNA analysis, the consensus is that firearms identification testimony should not
be admitted in the absence of a generally accepted statistical expression or acknowledgement of the probability of a
coincidental or random match. It is important to note that such a statistica] framework is not an impossible task; in
fact, as the NRC points out, “[r]ecent research has attempted to develop a statistical foundation for assessing the
likelihood that more than one tool could have made specific marks by assessing consecutive matching striae, but this
approach is used in a minority of cases.” See NRC Forensic Science Report at 154 n. 63. For now, however, there
is no scientific basis for statistical claims of matches to an absolute, “reasonable degree” or “practical” certainty.

11
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one side of the divide stand independent scientists — experts in the scientific method, proper
experimental design, measurements of certainty, metal-to-metal interactions, and. the
manufacturing prdcesses employed in firearm production — as well as forensic jaractitioﬁers and
heads of forensic laboratories. After reviewing the firearm and toolfna;rk methodology and
supporting literature, they found that the method has not been validated — that the reliability and
accuracy of the method is unknown. They found that there is no basis in science for identifying
a particular source without matching criteria or objective standards of any :sort:.

On the other side stand f()lrensié ﬁregrm examiners, beholden to the continued public trust
in their disciplihe for their bread and butter. As Judge Edwards, co—Chair of the Committee that
drafted the report, has pointed out, they have not “meaningfully refuted” the NRC’s findings
regarding their d1501plme Rather, they continue to assert that theirs is a reliable methodology
because no one has prover; that'it is not, and that the only limitation on their discipline is a
“practical” one, because “one cannot rule out the theoretical, infinitesimal possibility” of a
coincidental métch.' Clearly, the two sides are diametricany opposed.

II. The government;s proposal — that firearms examiners can testify to a conclusion

that a bullet or cartridge came from a particular gun — is not genera]ly accepted in
the scientific commumtv

The government arrives at its proposed language not by considering what constitutes
common ground among a consensus of scientists, but rather by ignoring every single scientist
who has spoken on the subject, including the National Research Council, and wholeheartedly

crediting the say-so of firearms examiners. This is inappropriate.

*' See Harry T. Edwards, The National Academy of Sciences Report on Forensic Sciences: What It Medns for the
Bench and Bar at 3 (May 6, 2010), available at

http://www.cadc.uscourts.gov/internet/home. nsf/AttachmentsByTxtle/NAS+Report*on+F orensi¢+Science/SFILE/Ed
wards,+The+NAS+Report+on+Forensic+Science.pdf.

12



The NRC was adamant that “[f]orensic science reports, and any courtroom testi‘mony‘
stemrhing from them, must include clear characterizatjons. of the limitations of the 'analyses.”
NRC Forensic Science Report at 186. As the NRC found, the lack of a defined and validated
methodology with specific matching criteria prevent a firearms examiner from identifying a
particular gun as the source of marks on a piece of ammuhition —to any degree of certafi’nty -
with demonstrable reliability. Id at 7; 153-55.

The NRC concluded that the firearm identification process (and any conclusions that flow
from it) does not adhere to the scientific method, and has not been shown to be reliable. The.
validity of the field’s underlying assumptions has not been demonstrated. “A significant amount
of research would be needed to scientifically determine the degree to-which firearms-related
toolmarks are unique or even to quantitatively characterize the probability of uniqueness.” NRC
Forensic Science Report at 154. In other words, firearm examiners have not come close to
characterizing the chance of a coincidental match.

When consideﬁng the Council factors for the admission of scientiﬁc’ evidence, the Court
must consider the “quality control procedures used to ensure reliability” as well as “the
consistency of the method with recognized scientific law§ and procedures.” Council. Upon
review of the “publications and peer review of the technique” cited in this memorandum, the
conclusion.of Mr. Collins that the bullets and catridge cases were fired from the pistol in
question should be inadmissible and the court should limit Mr. Collins testimoﬁy to only that
information that can withstand scrutiny under the Council factors.

I11. The defense proposal — that the firearms examiner cannot reliably testify to a’
stronger association than “_cannot exclude” — is appropriate and generally accepted

The defense has never suggested that admission of firearms testimony is an all or nothing

propasition. The NRC report acknowledges that, “although some techniques may be too
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imprecise to-permit accurate identification of a specific individual, they may still provide useful
and accurate information about questions of classification.” NRC Forensic Science Report at 8.

With respect to firearms identification in particular, the NRC report notes that, while firearms

" examiners have not demonstrated that they can reliably conclude that a piece of ammunition was

fired from a certain.individual firearm, ﬁreamﬁs examiners may have'a valid basis for concluding
that the ammunition was fired from a certain class of firearms. Id. at 154 (“Because not enough
is known about the variabilities among individual tools and guns, we are not able to specify how
many points of similarity are neceésary fora given level of confidence in the result. . .. The
committee agrees that class characteristics are helpful in narrowing the pool of fools that may
have left a;distinéftiv,e mark.”).

Legal scholars have‘discussed‘how the generally acceipted state of this pattern matching
discipline Iﬁight Ee translated into accurate and apﬁropriate courtroom testimony. Michael Saks,
co-editor of MODERN SCIENTIFIC EleEN’CE, along 'Wi'[il J onéth’an Koehier_, a law school professor
who holds a docforafe in Research Methodology, have suggested that examiners be honest about

the hrmtatlons on defining the ‘the pool of tools that may have left a dlstmc’me mark NRC

Forensw Smence Report at 154:

Examiners could explain that, in finding that two patterns match, they have placed the
suspect object or person-in a pool of one or more objects that match the evidentiary
marks. The strength of the likelihood that the known object or person shares a common
source with the questioned object or person depends upon the size of the pool. No
scientific justification exists for assuming that the size of the pool is 1. And, for most
areas of criminalistics (other than DNA...), there are no empirically grounded estimates
of how large such pools might be. Experts should not substitute their intuition or
Judgment in an effort to fill these knowledge gaps. The speculation of an examiner about

the size of those pools is not scientific evidence. It i is, simply, speculatlon

Michael L. Saks and Jonathan J. Koehler, “The Individualization Fallacy in Forensic Science

Evidence”, 6(1) Vanderbilt L. Rev. at 4.

14
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Applied to the current state of the firearm and toolmark discipline; the smallest “pool of
tools” that scientific studies currently support is those firearms that share class-based
characteristics. Thus, a “scientifically acceptable reporting, at this stage of firearms/toolmarks
practice development” would be that a particular class of firearms cannot be excluded as the
source of a particular fired bullet or cartridge case. Not only does this language accurately :
reflect the generally accepted state of the firearms comparison discipline, it also enéourage-s
firearm examiners to take it upon themselves to make their examinations more scientific.

Not only does “cannot exclude” reflect the consensus opinion of the relevant scientific
community, further, the language is embraced by forensic practitioners as an accurate and .
appropriate substitute for the word “match,” which is misleading.?? Even in DNA analysis, the
only forensic discipl_ing that ‘fhas been rigorously shown to have the“capacity to consistently, and

with a high degree of certainty, demonstrate a connection between an evidentiary sample and a

2 For example, a recent FBI Laboratory article published in the Journal of Forensic Science regarding the
“semantics” of forensic conclusions addresses “the need to properly convey evidentiary weight.” Bruce Budowle et
al., A Perspective on Errors, Bias, and Interpretation in the Forensic Sciences and Direction for Continuing
Advancement, J. of Forensic. Sciences, Vol. 54, Issue 4, 798-809 (2009). The article was co-authored by a number
of FBI analysts, including Stephen Bunch, former Chief of the FBI Firearms Unit and affiant for the government in
many cases involving firearm. comparisons.

Mr. Bunch and his FBI co-authors were explicit that an examiner’s testimony should clearly communicate
the limitations of the analysis. Id. at 804. Indeed, the FBI publication concludes that: “in lieu of a quantitative
approach, it is imperative that the weight of the evidence be explained qualitatively so that fact finders or other
scientists can appreciate the limitations of the analysis and comparison.” Id. at 804 (emphasis added).
Specifically, the FBI authors concluded that:

[Wihen terms such as “association” or “match” are used in a qualitative statement they may convey to
some. people stronger significance than other terms such as “failure to exclude.” . . . . Others may find the
current terminology reasonable and acceptable. Because there may be an unintended contribution to bias
(i.e., conveying more strength than intended) existing terminology should be reviewed for best practices in
report writing. Regardless, as suggested above, when such terms are used they should be fully described in
the case report so that the meaning of the terms, such.as “association” or “match,” are understood in
context. An alternative approach is to use instead the term “failure to exclude,” which may seem to
some more acceptable.

Id. at 804 (emphasis added); see also id. at 798 (“Forensic methods typically identify relevant features, make
comparisons, and exclude or fail to exclude.”). The article notes that, consistent with the state of the fierarms and ‘
toolmark discipline, “{t]he identification and comparison of features and the resulting interpretation of exclusion,
Sailure 1o exclude, or inconclusive can be made without quantification.” Id. at 804 (emphasis added).

15
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specific individual or source, ;’23 some analysts consistently limit their testimony to “cannot
exclude” to avoid improper. inferences.?* Even those laboratories that will attribute DNA to a
particular person will only do so when the chance of a coincidental match is less likely than 1 in
6 trillion; otherwise, “cannot exclude” is considered appropriate language.”®> Given “cannot |

exclude” is considered accurate and appropriate language to characterize a DNA “match” where

there is but a 1 in 5.99 frillion‘ probability that someone else would share the same DNA

attributes, it is a more than generous representation of the probative value of a firearms “match,”

where the probability of a coincidental match is unknown.26 See NRC Forehsic Science Report
at 154 (“A significant amount of research would be needed to scientiﬁéally determine the degree
to which firearms-related toolmarks are unique or even to quantitatively characterize the
probability of uniqueness.”). |

CONCLUSION

The NRC report bemoans the fact that, despite the paucity of scientific research
supporting the validiiy and reliability of pattern-matching forensic evidence, courts are reluctant
to exclude or limit such evidence beqaﬁse of its lengthy historical pedigree and its prevalence in
crim‘i'nal investigation. NRC Forensic Science Report at 110 (“The principal difficulty, it
appears, 1s that many [forensic science] techniques have been relied on for 50 long that courts

might be reluctant to rethink their role the trial process. . . . In many forensic areas, effectively no

¥ NRC Forensic Science Report at 100.

% For example, a Canadian crime laboratory limits its characterizations to “cannot exclude” in all cases, no matter
how vanishingly small the chance of a coincidental match. See Memorandum from R.J. Prime, Director of The
Centre of Forensic Sciences for the province of Ontario to Crown attomeys for the province, cited by Koehler, J. I,
Saks, M.I., “Individualization Claims in Forensic Science: Still Unwarranted,” 7(4) Brooklyn LR (2010) (“the term
‘match’ w1]l no longer be used in the coriclusions of CFS DNA reports, in an effort to more clearly link the
conclusxon drawn from an analysis to its purpose™).

> See, e.g., 208 Interpretation Protocol, FBI DNAUI STR Protocol Manual at 29, 48.

26 Other forensic disciplines, such as hair and fiber analysis, also limit their conclusions to “cannot exclude or
similar language.

16
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research exists to support the practice.”’

). As the NRC report warns, if courts continue to ignore
the lack of true science in the forensic sciences, they risk not only false convictions of innocent
defendants, but the loss of public confidence in the criminal justice system. NRC Forensic
Science Report at 4, 12.

The NRC report reflects the scientific community’s most recent and comprehensive study
of the forensic sciences in the Un;'ted States. The report makes clear thét, although the current
state of the science may permit firearms examiners to conclude that a piece Qf ammunition was
fired from a certain class of firearms, more rigorous scientific reséarch and objective protocols
are needed before ﬁrearins examine;rs can conclude to ahy degree of certainty that a piece of
ammunition was fired from a certain individual firearm. Accordingly, this Court should hold
that, until the “pattern-matching” methodology used by firearms examiners is validated by the

scientific community, Council and Jones preclude the admission of expert testimony concluding

that marks on a bullet or casing were left by a particular firearm.

Circuit Public Defender

Fifth Circuit Public Defender's Office
P.O. Box 192

Columbia, South Carolina 29202
(803) 765-2592

Camden, South Carolina

Thigg'; day of September, 2014

7 Alteration and omission in criginal (quoting 1 Faigman et al., supra, § 1:1, at 5, 9); id. at 109 (“There is no
evident reason why rigorous, systematic research would be infeasible. However, some courts appear to be loath to
insist on such research as a condition of admitting forensic science evidence in criminal cases, perhaps because to do
so would likely demand more by way of validation than the disciplines can presently offer.” (alterations and internal
quotation marks omitted)).
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(S) J Dill ~ Kershaw County Sheriff

DOCKET NO. 2012-GS-28-1449
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WEAPON-POSS DURING COMM VIO
CRIME

SC Code: 16-23-0490
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After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury.

Defendant

hereby appear in my own proper person and plead
guilty to the within indictment or to

Defendant
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STATE OF SOUTH CAROLINA)
e L. . INDICTMENT

COUNTY OF KERSHAW

Ata Court Bf General Ses's:iéris, convened on OCTQBER 17, 2012,

the Grand Jurors of Kershaw County présent upon their oath:

POSSESSION OF A WEAPON DURING THE COMMISSION
© OFA A VIOLENT CRIME

That Frank Terrance Singleton il did in Kershaw County, on or about

November 14, 2008, possess a firearm, or visibly display what appeared to
be a firearm, or visibly displayed a knife, during the commission or -
attempted commission of a violent crime, in violation of Section 16-23-

0490, S. C. Code of Laws, 1976, as amended

Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

D

DAN JOHNSON, SOLICITOR




WITNESSES -
(©)]
o (S) J Dilj = Kershaw County Sheriff

ARREST WARRANT NUMBER

M099811

ACTION OF GRAND JuRy

TRUEBILL.
— UL DL

person of Peijf Jury ‘
¥

AMENDED
DOCKET No, 2012-GS-28-1450

The Stafe of South Carolina
County of

. Kershaw

\\'

COURT OF GENERAL SESSIONS
‘ OCTOBER TERM 201
K96

THE STATE
vs.

Frank Terrance Singleton Iy

Indictment for
ARMED ROBBERY

SC Code: 16-11-0330(A) _
CDR Code: 0139 ‘

\\\

After being fully advised as to my

legal rights, | hereby wajve Presentment
to the Grang Jury. -

Defendant
,

hereby appear in my own proj

Per person and plead
guilty to the Within indictme,

nt or to

\

Defendant.

Witness:
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STATE OF SOUTH CAROLINA)

35 19 05 dypsae INDICTMENT
COUNTY OF KERSHAW %“' 23 L |
NI f T3
SRR

Ata Court'of General Ses%?éns convened on OCTOBER 17, 2012,

the Grand Jurors of Kershaw County present upon their oath:

ARMED ROBBERY
That Frank Terrance Singleton III did in Kershaw County on or about November
14, 2008, commit robbery by feloniously taking from the person or presence of
ROBERT LEWIS MACKEY, by means of force or intimidation, goods or monies
of ROBERT LEWIS MACKEY, such goods or monies being describeci as firearm
and/or safe and/or personal property, with the intent to deprive the owner
permanently of such property, while armed with a pistol, dirk, slingshot, metal
knuckles, razor, or other'deadly weapon, or while alleging, either by actions or
words, that he or shg was armed while using a representation of a deadly weapon
or any object whiéh a person present during the commission of the robbery
reasogably believed to be a deadly wéapon. All in violation of §16-11-330(A), SC

Code of Laws (1976, as amended) -

Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

D j—

DAN JOHNSON, SOLICITOR




AMENDED
M

R DOCKET NO. 201 2-GS-28-1451 After being fully advised as to my
— WITNESSES legal rights, | hereby waive presentment
™ - ‘to the Grand Jury. .
- (S) J DIl — Kershaw County Sheriff The State of South Carolina
Defandant
- County of :
. o Kershaw - |
‘ . | , ' , hereby appear in My own proper person and plead
—_ —_— —— guilty to the within indictment or to
-
- COURT OF GENERAL SESSIONS
ARREST WARRANT NUMBER ws OCTOBER TERM 2012
. - _—_— B e Defendant
M099812 ‘ : A
THE STATE . Witness:
vs. .
_ . . C.CC.PLS.ANDGS,
ACT% ERB‘?JERY Frank Terrance Singleton III
: . : . . - . . §‘ 2.
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Foreperson of Grafid Ju px g =
Date: m& '20 8;,’3 0 .0
TR A £ 1z
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Indictment for oo
BURGLARY 1ST DEGREE
SC Code: 16-11-0311
CDR Code: 0079
“oreperson of Petit Jury

. Jate:
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STATE OF SOUTH CAROLINA) |
018 19 03t Jt) 4‘ INDICTMENT

-COUNTY OF KERSHA

lJl i JJ(UL
) "'P:-' nnzd

At é"Cou“rt of Genegai’éessmns convened on OCTOBER 17 2012

the Grand Jurors of Kershaw County present upon their oath:

BURGLARY, 15T DEGREE

That Frank Terrance Singleton III did in Kershaw County on or about

- November 14, 2008, enter the dwelling of Robert Mackey, without consent

and with the intent to commit a crime therein and when, in effecting entry or
while in the dwelling or in immediate flight therefrom, he or another
participant in the crime did cause injury to a nonparticipant in the crime

and/or was armed or became armed with a deadly weapon and/or used or

) threatened the use of a dangerous instrumentality and/or displayed what is or
- appears to be a knife, pistol, revolver, rifle, shotgun, machine gun or other

firearm, in violation of Section .16-11-0311(A), Code of Laws of South
Carolina, 1976, as amended.

- Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

P

DAN JOHNSON, SOLICITOR
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STATE OF SOUTH CAROLINA)”
g4 :S - ;H
COUNTY OF KERSHAWS 3UA {12
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At a Court of Generat®pssions, convened on OCTOBER 17, 2012,

INDICTMENT

the Grand Jurors of Kershaw County present upon their oath:

MURDER

That Frank Terrance Singleton Il did i.n Kershaw County, on or about
.November 14, 2008, willfully, feloniously, and intentionally kill the victim,
ROBERT LEWIS MACKEY, with malice aforethought, either express or
implied, by means of gunshot wound, and the victim did die as a proximate
result thereof on or about JANUARY 24, 2009, in violation of Section 16-

| 03-0010, S..C. Code of Laws, 1976, as amended

Against the peace and dignity of the State, and contrary td the

statute in such case made and provided.

Do

DAN JOHNSON, SOLICITOR
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certilies that this Record on Appeal contains all matérial proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South-Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

November 18th, 2015

cyﬂwaH Faméf/z

Lara M. Caudy.
Appellate Defender

Seuth Carolina Commission on Indigent Defense
Division of Appellate Defense
"PO Box'11589

Columbia, S. C. 29211-1589

(803) 734-1330

" ATTORNEY FOR APPELLANT
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
- complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

November 18th, 2015

OﬁmH Couw%

Lara M. Caudy
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

SC Court of Appeals



