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TRANSCRIPT OF RECORD

State of South Carolina

vsS.

)
July 11, 2011
Florence, South Carolina

‘Billy Lisenby

' e e e e N e e et St et Nt e

DEFENDANT

“BEFORE:

THE HONORABLE HOWARD P. KING, JUDGE.

APPEARANCE S:
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INDEZX

(WHEREUPON, there were no witnesses called.)
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MS. LAND: Your Honor, this is Bill Lisenby,
indictment 2010-GS-14-484. He is pleadiﬂg guilty as he's
indicted and that is to assault on a correctional facility
employee. We are recommending six months.

THE COURT: . Due to the changes in the law, what
does this :carry, Mrs. Land?

MR. ROBINSON: I think it was six months to five
years, Your Honor. |

THE CLERK: Raise your right hand. Do you swear
to tell the truth, the whole truth, and nothing but the
truth so help you God?

| THE DEFENDANT: I do.

THE COURT: Mr. Robinson, you represent the
defendant?

MR. ROBINSON: I do, Your Honor.

THE COURT: You explain té him the charge
contained in this indictment, the possible punishment and
his Constitutional Rights - including his right to a jury
trial?

MR. ROBINSON: I have.

THE COURT: Under the new law, Mrs. Land, you
think that the assault on a correctional officer has been
replaced with the assault and battery second?

MS. LAND: That's correct.

THE COURT: Which goes the former is six months
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to five years. New law is up to ten years for assault and
battery second. No, up to three. Assault and battery
first is up to ten. Assault and battery second is up to
three.

All right. You are Billy Lisenby; is thaﬁ
correct? |

THE DEFENDANT: Yes, sir.

TﬁE COURT: All right. Before I can accept your
plea, Mr. Lisenby, I have to make sure that you understand
the charge against you and your Constitutional Rights;

I'm going to ask you some questions. If you don't
understand the gquestions, you tell me. 1I'll be glad to
explain them to you or you may talk with your lawyer. You
understand?

THE DEFENDANT: Yes, sir.

THE COURT: How old are you?

THE DEFENDANT: Thirty-five.

THE COURT: How far did you go . in school?

THE DEFENDANT: I graduated.

THE COURT: What kind of work do you usually do
when you not in prison?_

THE DEFENDANTf I'm disable.

THE COURT: Are you today under the influence of
any kind of drugs or alcohol?

THE DEFENDANT: No, sir.
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THE COURT: Are you today aware of any physical,
emotional or nervous problem that would keep you from
understanding what 'you're doing here today?

| THE DEFENDANT: No, sir.

THE COURT: You heard your attorney tell me that
he has explain to you the charges against you, the
possible punishment and your Constitutional Rights. And.
that you understand these things; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Now, the indictment in this case
which has been returned as a true bill by the grand jury
of Clarendon County charges that you did on or about
March 30th of 2009 knowingly and willfully assaulted,
wounded a correctional facility officers, specifically
Natasha Miller. And that charges originally assault on a
correctional facility employee, is still what the charge
is that has now been eliminated from our law and the
charge is now one of assault and battery in the second
degree. Assault on a correctional employee carries six
months to five years.L Now, carries only up to three
years, but in view of the State's recommendation, it
really is not going to make any difference. You
understand that?

» THE DEFENDANT: Yes, sir.

THE COURT: Now, Mr. Lisenby, is that the way
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you -pronounce it?

'THE DEFENDANT: Lisenby.

THE COURT: Ckay. When you plead guilty, you
give up certain important Constitutional Rights; You give
up your riéht to remain silent. You give up your right to
have a jury trial. And you give up your right to subpoena
witnesses and also to make witnesses against you come into
court. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Those are all Constitutional Rights
that you waive or give up when you plead .guilty and there
be no jury trial. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: You understand the nature of the
charge against you and the consequences éf a guilty plea.
How do you wish to plead to the charge of assault on a
correctional facility employee guilty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: You understand that when you plead
guilty, you admitting the truth of the charge against you?
THE DEFENDANT: . Yes, sir.

THE COURT: Pleading guilty because you are
guilty? |

THE DEFENDANT: Yes, sir.

THE COURT: The State is recommending that I
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give you a six month sentence and has no objection as I
understand it to going back to the time that ﬁe would have
been released; is that correct?

MS. LAND: That's correct.

THE COURT: You understand that that is the
recommendation of the State?

THE DEFENDANf: Yes, sir.

THE COURT: Other tﬁan that recommendation, has
anyone promised you anything to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Are you pleading guilty freely and
voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: Represented in this case by
Mr. Robinson. Are you satisfied with the matter in which
Mr. Robinson has advised and represented you?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that you have
the right to appeal and you must do so within ten days?

THE DEFENDANT: Yes, sir.

THE COURT: All right, Mrs. Land.

MS. LAND: Your Honor, this occurred March 30th
of 2009 in the Turbeville Correctional facility. The
officer in this case is Natasha Miller, who is still

employed by that facility as a correctional facility
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employee. She Was working that day and instructed

Mr. Lisenby to do something; " He struck her in the face.
He admits that he struck her in the face, buf he did say
in his interview with the investigator that he did so
because she physically threatened him first. At any rate,
he struck her in the face and we think that's a fair
sentence.

THE COURT: All.righty There is a substantial

' factual basis for the plea. - I - find the defendant's

decision to'plead guilty is freely, voluntarily and
knowingly and intelligently made. And he has had the
advice bf,counse; of an attorney with whom he says he's
satisfied. The Court‘will éccept his plea.

Mr.. Robinson.

THE DEFENDANT: Thank you, Your Honor!
Mr. Lisenby is 35 yearé-of age, he's married. He has a
college education. And I think he told you earlierlabout
the type of work that he did.- Basically, what Mrs. Land

told you is correct about the initial -- he feels like he

was provoked. I have talk to him and explain to him that

unfortunately when YOu‘re in a correctional facility
setting, the officers certainly have the right and the

authority tQ give you orders and directives even if you

think they“re‘not justified. .And that does not call into

‘play_any type of self defense or right to strike out just
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because of that.

It's not the same as it is on the street or in
other type of settings. He underétands that now, Your
Honor. And standing before you today admitting his guilty
to these charges, pleading guilty. You know, it was not
an unprovoked attack or a situation where he was trying to
injure the correctional officer simply where he felt that
was -- his rights had been violated which in reality they
had not. He lashed out at her, is sorry for that and has
continued to be incarcerated even though bﬁt for these
charges he would ﬂave been released sometime ago.

THE COURT: Tell me about that we need to get
that on the record. He was convicted of something else
and it's oﬁ appeal and he had posted an appeal bond.

MR. ROBINSON: Yes, sir, Your Honor. June 1l6th
2010, actually the date the order was signed, there was a
hearing conductedvon Jﬁne l16th 2010, at the Darlington
County courthouse befbre the Honorable Paul Michael Burch.
He signed an order on ARugust 10th 2010, releasing
Mr. Lisenby on a $150,000 surety bond with the requirement
that the applicant have a curfew of 7:00 p.m. to 7:00 a.m.
And I will hand up a clocked copy of that. 1It's not a
certified copy, but it would have been August the 10th
2010 and it was clocked in in -~- |

THE COURT: What was he convicted of, Mr.
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Robinson? ‘

MS. LAND: Assault and battery high and
aggravated.

THE DEFENDANT: Assault with intent to kill and
failure to stop for a blue light.

.THE COURT: Assault wifh intent to kill?

- THE DEFENDANT: Yes.

MR. ROBINSON: High speed chase where there was
some driving, obviously, that rise fo that.. . |

THE COURT: He was first granted a ---

MR. ROBINSON: $150,000 surety bond on appeal.

THE ‘COURT: And the appeal is pending?.

MR. ROBINSON: Yes, sir.

THE COURT: I mean, it has not been disposed of
being'handled by the Office of Appellate Defense, I
assume?

THE DEFENDANT: - Yes, sir.}

THE COURT: Okay. The sentence of the Court is
the defendant is committed to the departmenf of
corrections for a term of six months, be given c?edit for
time served since pésting of the appeal bond that was set
by Judge Burch.

MR. ROBINSON: Thank you, Yéur Honor, that
matter done. He just had a question there was another

warrant that. he 'believe was the issue at the same time out




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

11

of this and just wants to make sure that's clear with the
department, but that's nothing this Court needs to...

END OF REQUESTED TRANSCRIPT
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA o)

COUNTY OF CLARENDON )

I, Keshia Reed, Court Reporter and Notary Public
in and for the State of South Carolina At Large, do hereby
certify that the above-entitled cause was heard as
hereinafter set out; that.I was authorized to and did
transcribe the said proceedings; and that the foregoing
and annexed paged, numbered 1 through 12, inclusive,
constitute a true and accurate transcription of my
stenographic report of the said cause taken during the
said hearing. In the Court of General Sessions for
Clarendon County, South Carolina, on the 11lth day of July,
2011

I do further certify that I am neither of kin,
counsel nor interest to any party hereto. In witness
whereof, I have hereunto affixed my signature this 17th

day of November 2011.

Keshia Reed, Court Reporter
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FORM 5

STATE OF SOUTH CAROLINA ol 8[R -l 1Y — 601 3K

IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTERFIELD

Billy dec Aieaby I%;

Full name and prison number (if any) of Applicant.

CERT

State of South Carolina %T-CONWCTION RELIEF ;'T
CLERK OF co e
CLARENDON cou#?vT sC e g

INSTRUCTIONS - READ CAREFULLY

'7

-
3=y
-
w

i

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Apphcant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.
1. Place of detention Keishat Corr. Tast
2 Name and location of Court which imposed sentence _Clagndin County Cosethouse Manaing IL.
3. Name(s) of co-defendant(s) (if any)
4

The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

@ _A0)-(s1Y-Y8Y

() R
(©
5. The date upon which sentence was imposed and the terms of the sentence:
@ Julyl 20 ) merths
®

Revised 3/2003 -



(c)
Check whether a finding of guilty was made:

(a) after a plea of guilty v’
(b)  after a plea of not guilty
(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Y5

If you ansWéred “yes” to (7), list:

(@) the name of each Court tcA).which you zippealed:

. _ifg_(pud' 010 #ff’“b

ii. 7

iii.

(b)  the result in each such Court to which you appealed:
i. Dmﬁeé
i, |

il

©) the date of each lsuch result:

i, _Feb. 201

il.

iii.

(d)  if known, citations of any written opinion or orders entered pursuant to such
results:
i

il

iil.

If you answered “no” to (7), state your reasons for not so appealing:
@

®

(c) _
State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully: Lneffichin Assiston of Gonsc |

Revised 3/2003



11.

12.

13.

(a) Dmigl pF Due PI#(,US
®
(c)

State concisely'and in the same order the facts which support each of the grounds set out
in (10):

@ S Atuchanls 8-

b '

(©

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? M

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? A

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? AV __

(d) any other petitions, motions or applications in this or any other Court? A

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:

1.

ii.

1ii.

iv.

M) the name and location of the Court in which each was filed:

ii.
ii.

iv.

(c) the disposition thereof:

ii.

1il.

Revised 3/2003

15




16

14.

15.

16.

17.

iv.

(d) the date of each such disposition:

ii.

iii.

iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such
disposition:

i

i

ii.

iv.

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?
MO

If you answered “yes” to (14) identify:
(a) which grounds have been presented:

i.

il

iil.

(b) the proceedings in which each ground was raised:

i

ii.

il

If any ground set forth in ( 1 0) has not previously been presented to any Court, State or
Federal, set forth thg ground and state concisely the reasons why such ground has not

previously been presented:

()

®
©

Were you represented by an attorney at any time during the course of:

Revised 3/2003



18.

19.

20.

(a)
(b)
(c)
(d)

(€)

your arraignment and plea? 5

your trial, ifany? _

your sentencing? _

your appeal, if any, from the judgment of conviction or the imposition of
sentence? _)(&

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed?

If you answered “yes” to one or more parts of (17), list:

(a)
i.

ii.

iii.

(b)

il.

iii.

the name and address of each attorney who represented you:

St Z._ Robirsin 8 Soubh Brwks 5 ﬁ?aan//tj,j.c 29100

the proceedings at which each such attorney represented you:

State clearly the relief you seek in filing this application:
_I.‘Dl Fhut my e be oveatuancd

Are you now under sentence from any other court that you have not challenged?

My

Revised 3/2003

17
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STATE OF SOUTH CAROLINA

)
) VERIFICATION
County of Uam!.n )
I , being duly sworn upon my oath, depose and say thaf I have subscribed to the foregoing

application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true. '

0 A
J /

SWORN to and subscribed before me this
day of , 2

L.s.)

Notary Public

My Commission Expires:

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1) Iam the applicant in this action and I believe I am entitled to redress.

@ Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
M Ju z 1/

J ¥ Applicant

SWORN or affirmed to and subscribed before me this
day of _ , 2

Notary Public

My Commission Expires:

" Revised 3/2003
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22 SOUTH CAROLINA DEPARTMENT OF CORRECTIONS {4ie.! -
. A INMATE GRIEVANCE FORM 7/7/&

- STEP 2 " Office Use Ont
Y -
. 7 T e Rel-,,/0¢ 79
INMATE NAME: _ Dill y Lee Ligaby Jh %\F"_é T 7|y grievanceNo.

e &
SCDC NUMBER: _*200213 - golicyH
. . JAN isc. Hear
INSTITUTION: ___Pidglend Gae. Tnb: EaA Class. S
HOUSING UNIT: /7 o INMATE CRIEVANCEate Received Y4
ftt L2/ — TE S 16 Initials A,

WORK ASSIGNMENT:_p//4

v _I6A -AH 5T z0,

INMATE’'S REASON FOR APPEAL (state speciﬁc dissaﬁsfacﬁdn): e . o o
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b 4. Lo 24 2014

Grievafit Signéture : Date

RESPONSIBLE OFFICIAL'S DECISION AND REASON:

Your concern has been reviewed. Due to your actions you were criminally charged. Your action requested cannot be granted through the
Inmate Grievance System.

Therefore, your grievance is denied.

You may appeal this decision under the Administrative Procedures Act to the Administrative Law Court. In order to appeal, you must fill out
the attached Notice of Appeal Form and submit it as instructed on the form within 30 days of receipt.

G)EW {g{?ﬁ 8{ 5/20/”'

| Siglﬁturg - Date

The decision rendered by the responsible official exhausts the appeal process of the Inmate Grievance Pro-
cedure. [ hereby acknowledge receipt of the official’s response and understand this is the Agency’s final
response to this matter ' "‘

Bus, (-1-) 20 £ Nt )

Grievaht S}énature ' Date IGC Signature Date

(SEE REVERSE SIDE FOR INSTRUCTIONS)
AR :
SCDC 10-5A {November 1997) v E{ly}w’ 1
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'SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
INMATE GRIEVANCE FORM

STEP1 ‘ Office Ugﬁ 02133 . _
INMATE NAME: _Billy e Licahy T#, ggg:?néeet::éa%*ﬂ;“ |
SCDC NUMBER: 200273 APR-2-6 2011 | i?!ipcy'_‘ —fs ?7;4/
INSTITUTION: _fideliad ¢.T &0 P s
HOUSING UNIT: Ay ‘f_b A /12 -~ //)c,ﬁ %
WORK ASSIGNMENT: _/4 | Uy i d,

STATE GRIEVANCE (include documentation, a’nd date of incident; if SCDC Policy indicate @'hich’policy)jtlom 0/&:(.44/
CRiminal (ﬁm;‘ fin assaulfng a Coatcckomdd OFFicea. Pleae nke T sufte beum inteumdah eiphiive dinedee, T ;my” T 4ey /Mua/{ec/
b Yonar, and stveaud otlee Aecdicchms. Wea T gt o ROE i B0ih T s fiken off dll my mesth] A meds. On 10°27-0] T adorsed!
‘7 : u | > L { bein a ,J J)'LAD fllafiL I)lull'(m‘im. Tnmak matia Bram Lyz/ﬁvh/lg}rj
SCOC mntul health o3 ity Tamal votted conteans abont being prescainé p " 5 e 11 olay bt igue 14
&I’/ﬂ LA ﬁ“"ﬂm@&'/( MIL')} y‘hﬂ 4‘7‘(_ LM& ylﬂuz [ 277 3] ﬂ‘l'd} Mll./l'ly L//PJ/ pULMc /7‘(4// [MU—(/‘N. P&{’; 3 J ﬁqu/'[”:i [&3/11
by evplunditvn. AJON: Bpession. The Dcke stahd "Inmj{ Myha skills (;K'”J/‘”Q Rypasd h be of ¥ bolance , Prad Lojiny
. s it ,,‘, d 4 b anrions dueing dx1edsments
- e ’Uknl)m ;e; Ugaﬂalu "”;/M I‘:: 0?;/’::} i his Smu Gl o I/‘}/% 08, Tjm wés /MJ!{[ A ‘l/a 3. I wited toateans chout huy
PSY Medeahin shich ke shs aas BJCy seweeal mun Hy age and "‘F”’-’"J in Irkacs] i Shintay peds agiin

S :‘9mué ny ty fia U/ Thein ﬂljful (t:k/u! M ind 4 ofhun h be J{m// baka

ACTION REQUESTED: Dug b ScoC ngylet Tk Ha my ctiminad hogges ke dagg.

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BY GRIEVANT:
The Wasdo didit tchar my gt

AL 2y Al 2%

Griedant SicfAature Date

ACTION TAKEN BY IGC:

This grievance is being returned to you unprocessed because of having been processed N
on RCI-0917-09 and the time frame.

ML i S

: IGC Signature Date
(3 Taccept the action taken by the IGC and consider the matter closed. /
[ 1do not accept the action taken and wish to appeal. 4/ /n
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

INMATE GRIEVANCE FORM

STEP1 Office Use Only

; ; ) Grievance No. - —
INMATE NAME: Bdgvluluméﬂﬂ, o s M%M—LL
SCDC NUMBER: *3wan3 : Egucy
INSTITUTION: _ Aidglanl G ot Noy 2.2 2010 Qo Hear ——
HOUSING UNIT: _Asuf3¥- /Y ro- Date Received _ /7 /R 5770

IGC Initials Y

WORK ASSIGNMENT: N/

STATE GRIEVANCE (include documentation, and date of mc:dent' if irDC Policy mdxc?f ww ﬁy)ﬂ aich a/ 3007 I wey
2 ¢

v kol Tnidibon, f) &I u/ﬂt/}u’ ‘ and Sevenal o e Cltise.
?;:ﬁ:i? Zﬁﬁi ;CLUJ,,,,‘;,,, T'm J7 ,:f;?JuA/,SJ Hoe iy 52% Ta dm/kJ 4 0uf?’a/gf4/ Aentel Het . Kppuny s Scoc mf u 7'44,,,//‘

¢T. ML/ 072109, " Tinh Casifiackn f%)n/duh o pig 17713 "Timohs otk ﬂu}ﬂ‘ﬁ«dl Pl Halfh midical elas ""’ﬂ! tan bs assigned  any it

o Parked
ecepl Unif, Tieaton b ee,_ind sruight fitets Tkt Twas seal TMi ”ﬁ,ﬁf/y Zﬁﬁ‘ﬁl dﬂ/ﬁ/ﬂ/

/'ﬂun& fasdbe b, m/mwa/// a ofFiea, fece
h handl Ol Pbeod Moot Heal#h inusts JM 4 Myx/ / d‘ o e bog 0T
C/vay"jmml sumse o b How, od 54.0(. P/ Im ;:l ;:/IJ;?(A é/nﬁ“ gmz/:‘ , ;} m;m niz’m L mlﬁwméu//m e /“

e fho ws diiene
?ﬂ MNA z Mr:: A“thn;z /5&718& Db guss GA-0L12 19 Braphas 5 e 152y it it e aade o guinencs enceeny
o Hile l)g vl o

ol itk s//u:a!u As.

ACTION REQUESTED: Tat #d my CWnhal D‘dlja h e//’m/lz\!, due b He Depontuents ﬂg/rc 7.

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BY GRIEVANT:

Al d  melgtdulo

Grievdnt Sfghature Date

ACTION TAKEN BY IGC:

Your grievance was investigated and found to have no merit. You were transferred to
Turbeville for administrative reasons because you are held accountable for your actions.
Therefore, your grievance is denied.

Ebl 2 0. Z 2o urdadA /*/0///

' IGC Signature Dafe
[J 1accept the action taken by the IGC and consider the matter closed.
[ do not accept the action taken and wish to appeal. EW% /) / Z [ ) -[ 7]
SCDC 10-5 {Re: November 1997) Grievant $§gnature Date

(CONTINUED ON REVERSE SIDE)
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WARDEN’S DECISION AND REASON:

LISENBY, BILLY - 200273 —RCI-1104-10

found to have no merlt You were transferred to

evance was investigated and
Your & Based on this information, your giievance is

Turbeville due to-separation reasons.
denied.

If you disagree with my decision, se¢ Step 5 below.

[ accept the Warden’s decision and consider the matter closed.

s Cetos 1o
Wirden Slgnature Date
(Z/I do not accept the Warden's decision and wish to appeal.

Bl A 12:2240 77 Z/m,;%é /'7774

GrievantSignature _Date o IGC Signature Date

INSTRUCTIONS FOR COMPLETING STEP 1 GRIEVANCE FORM

An informal resolﬁtion shall be attempted prior to the filing of Step 1.
Complete each section in its entirety, writing only in the space provided for inmate use.

Only one (1) issue is to be addressed on each form.

W N

Submit the completed form to the Institutional Grievance Coordinator within fifteen (15) days of an
alleged incident; policy grievances at any time. Do not write in the space provided for the Warden’s
response.

5. Hfyou are not satisfied with the Warden's decision, you may appeal to the appropriate responsible
official within five (5) days of your receipt of the Warden’s decision, via the Institutional Grievance

Coordmator



0OP-21.04, "Inmate Classification Plan," January 1, 2010 Page 17 of 5927

necessary and required information, the SCC will approve/disapprove recommendation for Minimum
Out/Minimum Restricted custody or security level 1B by completion of the automated custody review.

15. HEALTH INFORMATION FOR INSTITUTIONAL ASSIGNMENTS: If "No Restriction” is indicated,
the inmate can be assigned to any institution from a medical perspective,

24-HOUR NURSING CARE

Males: Broad River Correctional Institution, Evans Correctional-Institution, Lee Correctional Institution, Lieber
Correctional Institution, McCormick Correctional Institution, Kirkland R&E Center, Ridgeland Correctional
Institution, Turbeville Correctw:sl Ingtitution

Females: Leath Correctional Institution - N

AREA MENTAL HEALTH CENTER

Males: Lee Correcticnal Institution, Lieber Correctional Institution, Perry Correctional Institution, Turbeville
Correctional Institution (young offenders only) h
Females: Camille Graham Correcticnal Institution

DAILY NURSING COVERAGE

P

Males: Tyger River Correctional Institution, Kershaw Correctional Institution, MacDougall Correctional
Institution, Manning Correctional Institution, Wateree River Correctional Institution, Trenton Correctional
Institution, Perry Correctional Institution, Allendale Correctional Institution ’

Females: Leath Correctional Institution, Camille Graham Correctional Institution

HIV/AIDS

Males: Broad River Correctional Institution
Females: Camille Graham quqeqtiqnal Institution

DIALYSIS ACCESSIBLE ‘

Males: Broad River Correctional Institution
Females: Camille Graham Correctional Institution

INTERMEDIATE CARE UNIT
(Note: Prior approval by the Director cﬁ‘ Menta! Health Services/Designee is required.)

Males: Kirkland Correctional Institution
Females: Camille Graham Correctional Institution

HANDICAP UNIT
(Note: Prior approval by the Medical Direcfor/designee is required.)

Males: Allendale Correctional Institution, Evans Correctional Institution, Lee Correctional Institution, Lieber
Correctional Institution (deaf and blind)
Females: Camille Graham Corregtional Institution

MENTAL RETARDATION PROGRAM
(Note: Prior approval by the Mental Health Director/designee is required.)

Males: Stevenson Correctional Institution
Females: Camille Graham Correctional Institution

OUTPATIENT MENTAL HEALTH _,
Echit?3

https://sword.doc.state.sc.us/PolicySearch/html/OP-21-04.hitm . _ . R 4/2/2010

} > I3 <




28 OP-21.04, "Inmate ClassiIication rian, Jauuay i, cuiv _

Inmates wi j ealth medical classificali gt any_institution, except
Broad Ri : ] n, Stevenson, Wateree, and straight tinters at Turbeville..

16. SPECIAL MANAGEMENT UINIT (SMU) SECUiUTY DETENTION: For more specific details, refer to
SCDC Policy/Procedure OP-22.12, *Special Management Unit.”

16.1 When reviewing inmates for releasc from security detention to a less restrictive ‘custoc§y, the re.asons.for
initial placement in SD and overall behavior while in SMU will be taken under consideration. 1f this review
indicates that the inmnate was placed in SD for life threatening circumstances, serious injury/assault, or cr;mmgl
charges as a result of the incident, the inmate will be placed in medium custody. Inmates may be placed in
minimum custody if disciplinary convictions/incidents are of a less serious nature.

17. PROTECTIVE CUSTODY: For more specific details, refer to SCDC Policy/Procedure OP-22.23,
*Statewide Protective Custody."

18. SEPARATIONS/CAUTIONS: To establish guidelines to flag the records of inmates for whom special
caution must be taken for certain actions involving these inmates. .

18.1 State Classification will be responsible for issuing the official caution to be placed in the inmate's records
when conditions or circumstances exist that would potentially jeopardize the safety and security of the inmate,
employee(s), or other persons. SCDC Form 19-141, "Separation/Caution Memorandum,” will be submitted to the
State Classification Committee (SCC). ‘ - . :

18.2 The reasons an inmate may be. identified with a Separation/Caution include:

+ The inmate has testified against acother inmate, and this is verified through court documentation, solicitor's
“office, or law enforcement. :

+ The victim, victim's family members, or known associates are incarcerated or employed at the inmate's
assigned institution, and this is verified through court documentation, solicitor's office, law enforcement,
victim/witness office, or employee. : - '

» There are known strong hostilities between inmates, and this is verified by MINs and/or SCDC Form 19-
29, "Incident Report.”

« The inmate has physically assaulted ‘and/or caused life threatening injuries to an SCDC employee who
works at an institution, and this is verified by MINs and/or SCDC Form 19-29.

« A relative of an inmate is employed at the institution or with the SCDC.,

18.3 When an employee determines that circumstances warrant the placement of a separation in an inmate's
record, s/he will complete SCDC Form 19-141, "Separation/Caution Memorandum," verify the information,
attach any documentation, ar! i=.ward it to the Warden/Duty Warden for approval. The Warden/Duty Warden
will sign the SCDC Form 19-141 and ferward it to the SCC. :

18.4 Upon receipt of SCDC Form 19-141, "Separation/Caution Memorandum,” SCC will review for approval or
disapproval. When a separation is’ approved, the information is entered into the automated system and SCDC
Form 19-141 and documentation will be filed in SCC separation files. Temporary placement of SCDC Form 19-
141 in Section 2 may be permitted only until the automated form is returned. An automated form (golden rod
copy) will be printed and filed in the inmate's Central Record and Institutional Record. This copy will be placed
in Section 2 of both records with nothing being filed on top of the Caution (golden rod). When SCC disapproves
a Separation/Caution, a return memo will be forwarded to the institution with an explanation as to the reason for
disapproval. This explanation should be written on the Staff Memorandum of the inmate's record and the memo
filed in Section 3 of the [nmate Record.

18.5 All active cautions will be reviewed for accuracy and applicability once every two (2) years. The Division
Director of Classification and Inmate Records will be responsible for establishing a review schedule and

Fhbd 2
https://sword.doc state.sc.us/PolicySearch/html/OP-21-04.htm l 4/2/2010 -

i) '\ . !-



SOUTH CAROLINA DEPARTMENT OF CORRECTIONS .
REQUEST TO STAFF MEMBER

TO: NAME: TITLE: TDATE:

Matse Duvis . Mhach 312010

INMATE’S NAME: SCDC #

Biﬂv Liseab y L0627)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) FOR THE THIRD JUDICIAL CIRCUIT
; . ) : :
) 2012-CP-14-00132
)
Billy Lisenby, #200273, )
)
Applicant, )
' )
V. ) : . RETURN
: . _ ) (Appointment of Counsel Requested)
State of South Carolina, )
— )
Respondent. )
)

The Respondent, making its Return to the application for post-conviction relief, filed March

_14, 2012, would respectfully show this Court:
I

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clarendon County Clerk of Couft, as well as pursuant to
orders of commitment of the Chesterfield Clerk of Court which are not subject to this application for
post_-conviction relief.' The Applicant was true bill indicted during the October 2010 term of the
Clérend_on County Grand Jury for Assault on a Correctional Facility (20010-GS-14-0484). Scott
Robinson, Esquire, represented him. On July 19, 2010, the Applicant pled guilty. He was sentenced

by the Honorable Howard P. King to six (6) months imprisonment.

' Applicant is currently serving a concurrent sentence for the following charges from Chesterfield County: Assault
and Battery with Intent to Kill (2008-GS-13-0352), for which he received a sentence of ten years imprisonment, and
Failure to Stop for a Blue Light (2008-GS-13-0351), for which he received a sentence of three years imprisonment.

1of5
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A timely Notice éf Appeal was filed: The appeal was dismissed in a written order dated and
filed March 6, 2012 for faiiure to establish any preservéd iséues. The Remittitur was sent onlMarch
22,2012.

Attached herewifh and incorporated herein are the records of the Clarendon County Clerkof
Court regarding the subject conviction, the Appliéant's' records from the South Carolina Department

of Corrections and appellate records. The guiity plea transcript has been ordered, and will be

- forwarded upon receipt. The Respondent reserves the right to amend this Return upon receipt of any

relevant materials.
1L -
In his current Application, the Applicant alleges that he is being held in custody unJanﬁﬂly
for the following reaéons:
. Tneffective assistance of counsel; and
2. Due process violation.
Any claims not specifically enumerated in the PCR application or aﬁendments will be opposed by -
the State at an evidentiary hearing, and the State will seek summary dismissal of vagﬁe or general
claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should be made wéll in
advance of an évidentiary heari_ng by counsel of record. Rule 11, SCRCP.
- L
B In a post-conviction reiief{action, the Appliéant beafs the bufden‘ of proving the allegaﬁons in
his application. Butfer v. State, 286 S.C. 441,334 S.E.2ci 813 ¢( 1985)_. Where the application alleges
ineffective assistance of counsel as a ground for relief, the Applicant must prove that "counsel's

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

20f5



relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment. Strickland, 466 U.S. 668. The Applicant must overcome thiis presumption in order to
receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evalua_lting allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness under

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not. have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 LEd 2d 203 (1985).

" " The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests
an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).

Jof5

33



34

Iv..

The Applicant further alleges that he was,deniéd due process of law. The Applicant's
allegation claims infringement of his rights under certain. amendments to the United Sta£es
Constitution. Hdwever, the Applicant fails io set forth with specificity the grounds upon which these
constitutional violations are based. VThé Uniform Post-Conviction Procedure Act requires that the
Applicant must "... specifically set forth the grounds upon which the application is based.” Section

17-27-50 of the Code of Laws of South Carolina (1976). In an application for post-conviction relief,

it is incumbent upon the Applicant to make at least a prima facie showing which would entitle him to

relief before an evidentiary hearing will be scheduled and held. Welch v. MacDougall, 246 S.C. 258,

143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Since the
Appliéant has failed to make even a m'f_ac_ig showing, the Respondent would submit that this
allegation should be dismisSed for failing to m,eét the requirements of the Uniform Post-Conviction
Procedures Act. This éljegaﬁori is 50 vague that vit is impossible for the State to respond.

o v,

The State therefore reques;s thét this Court convené an evidentiary hearing solely on the issue
of ineffective assistance of counsel, As to ail other allegations, the State moves for summary
dismiésal pursuant to S.C. Code Ann. §17-27-70 on the basis that there is no genuine issue of
material fact which would ﬁecessiiate an evideniiary hearing and that those allegations should be
dismissed as a matter of law.

VL
Each and every allegation contained vyit_hin the application not hereinbefore either expressly

admitted, qualified or explained is hereby denied.

40f5



WHEREFORE, having made its Return, the State requests that an evidentiary hearing be held

VIIL

_ solely on the issue of ineffective assistance of counsel.

CJuly 2,2012

Respectfully submitted,

50f5

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General

By: /L’L—Q_O\y/vu €. HecUixgun-
ATTORNEYS FOR RESPONDENT
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737

35
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STATE OF SOUTH CAROLINA

)
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) '
)
) 2012-CP-14-0132
BILLY LISENBY, 200273, )
Applicant, )
)
Vs ). AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
: )
Respondent, )
)
1. I am an employee of the Respondent in the above-captioned action.
2. - Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. 1 have this day served a copy of the Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Shaun Kent, Esquire

Coffey Chandler & Kent, PA
Post Office Box 1292
Manning SC 29102-1292

DATED this 2™ day of July, 2012.

/i

Lauren Meara, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA ) :
) COURT -OF COMMON PLEAS

COUNTY OF SUMTER b No. 2012 CP 14 0132

BILLY LEE LISENBY, JR.
Applicant

versus TRANSCRIPT OF RECORD

— e N N N N e et e

STATE OF SOUTH CAROLINA

Sumter, South Carolina

March 20, 2013

BEFORE

HONORABLE W. JEFFREY YOUNG, Judge

A PPEARANCES.:

For the Applicant: SHAUN C. KENT, Esq.

For the State: MEGAN E. HARRIGAN, Esqg.
Office of the Attorney
General

Reporter Present: PAMELA CARTEE

HARRIET P. BENNETT-
Reporter, S. C. Court Administration
46 Regency Oaks Drive
Summerville, S.C. 29485
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By Mr.
By Ms.
SCOTT L.
By Mr.

By Ms.

(Matter

I NDEX

DIRECT-REDIRECT CROSS5-RECROSS

BILLY LEE LISENBY, JR.

Kent 5

Harrigan 11
ROBINSON

Kent | - 15

Harrigan 20

taken under advisement)
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EXHIBITS

NO EXHIBITS MARKED OR PROFFERED
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{The within matter came before the Court for hearing
on March 20, 2013)

THE COURT: All right.

MS. HARRIGAN: Your Honor, this is Billy Lee Lisenby,
Junior, versus the State of South Carclina. Docket Number
2012 CP 14 0132.

The Applicant was indicted during the October 2010
Term of the Clarendon County Grand Jury for assault on a
corrections officer. .The Applicant was represented by Scott
Robinson.

On July 18, 2010, the Applicant appeared before the
Honorable Howard P. King and pled guilty as indicted, and
Judge King sentenced the Applicant to six months imprison-
ment.

A timely notice of appeal was filed which was dismissed
by the South Carolina Court of Appéals for failure to show
(portion not audible).

.The Applicant then filed an\application for post con-
viction relief on March 14, 2012, alleging the ineffective
assistance of counsel and due process violations.

The Applicant is represented in this action by Shaun
Kent.

THE COURT: . All right. Are you ready to proceed, Mr.
Kent?

MR. KENT: Yes, sir.
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THE COURT: All right, you may call your first wit-
nes, Mr. Kent.

MR. KENT: I would-call Billy Lisenby first, Judge.

THE COURT: All right. Come around and state your
name.

WITNESS: Billy Lisenby.

BILLY LISENBY, JR., being

duly sworn, testified as follows

Clerk: State your name and spell your last name for
the record.

WITNESS: Billy Lisenby. Last name,L. T S E N B Y.

THE COURT: You may proceed.
DIRECT EXAMINATION
BY MR. KENT:
Q. Mr. Lisenby, before I get into the matters that are
the crux of your PCR, there is a métter I would address.

MR. KENT: Judge,iif it's okay, I would addregs another
matter.
0. As a result of this case, you actually filed an:action

against myself, saying that we had not had effective com-

munication.
A, Yes, sir.
Q. Before we go forward, I need to find out if you are

comfortable with me going forward and comfortable with the
conversations we have had.

5
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APPLICANT ON DIRECT

Do you feel as though we have spent enough time discuss-

ing your case?

A. Yes.  We have had multiple phone conversations:

Q. And multiple visits?

A, Yes, sir.

Q. And do you feel comfortable with me going forward with

the case in light of the action that you formerly filed

against me?

A. I do.

Q. And as a result you are also dismissing the action that
you filed?

A. Right.

MR. KENT: Judge, if it's okay, based on that, I would
like to go forward. -

THE COURT: Yes, sir. That is on the record.
BY MR. KENT:

Q. Mr. Lisenby, you have heard the facts by the Attorney

General's Office. What do you want to say about your PCR
action?

A,

Q. Why did you file a PCR action against Mr. Robinson?

A, Because I had asked for him to file an appeal in my

behalf, and he didn't.

Q. Yes, sir.
a. He didn't file my appeal so I had to file it myself;
6
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APPLICANT ON DIRECT

I had to get permission from the Court, and after I filed
that appeal I didn't know really know whether they appointed
the Appellate Defense and I did not fiie.a'petition becéuse
I thought the defense counsel was the one who would file my
infdrmqtion.
Q. Yes, sir. So one of your complaints is that Scott
Robinson did not file your requested appeal?
A. Yes.

MS. HARRIGAN: Your Honor, I would like to note for the
record that that was not one of the allegations that he has

alleged.
THE COURT: Let's go into the allegations that have

been asserted.
MR. KENT: Yes, sir.
BY MR. KENT:
0. Let me back up a little bit, Mr. Lisenby. We'll get
to that.

I want to focus specifically about the case that you
pled guilty in when you were represented by Mr. Robinson
and what you think he did wroné?

A. Well, he didn't inform me of anything at all and I had
no communication with him about my case. I asked him to get
my medical records.

In 2005 I was in a car accident, and I asked for -kélp

in getting my medications. Okay, and then -- well, I was

7
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APPLICANT ON DIRECT

supposed to be on medication, you know, aﬁd at the time
he didn't get my mediéal.recofds, my mental health records
that showed my ﬁedibations and everything.
I was in péychiatricallhdxnand getting medication, and
he didn't help with fhat..I had no medication the entire time.
(Portion not audible on record) |
Q. And do you believe‘that‘Mr. Robinson did netget the
medical records that wefe necessary to your case?
A. That's right. |
Q. And do you believg that if Mr. Robinsonfhad gotten thé
medical records that you needed him to get to assist you in

your case that you would not have had a guilty plea that

day?
A, There would not-have been a gui}ty~p1éa.
Q. Was there a question in your mind at that time about

what Mr. Robinéon told you?

A. Yes. In the beéinning I thought the éharge was a mis-
demeanoﬁ. I didn't know that vaas pleading to a serious
felony charge; _ d

Q. So you.did'hot understand that what'yoquere pleading
to was not a misdemeanor? .

A. ‘Nb, I didn't understand, and 1f there had been an
appeal after that it could have been overturned is what I'm
saying.

I thought it was a misdemeancr and I could pay a fine
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APPLICANT ON DIRECT

and go home. Then I found out what it really was.

Q. When you say you could have gone home, you were already
A. I thought I-could get a bond and go home.

Q. You think you could have gone home on an appeal bond
or something of that sort?
A. Yes.
Q. You are saying that had Mr. Robinson made it clear that
this was a felony ana not aimiéaemeanor, you would nof have
pled but wouldAhave gone to trial?
A. Yes.
Q. So you are saying he did not adequately inform you
concerning the charge aééinst’you?
A. Yes.
MS. HARRIGAN: Your Honor, I would have to object at
this point. This was not kPortion-inaudible on record)
THE. COURT: I understand. I'll note your objection.
You may proceed.
BY MR. KENT:
Q. What else do you want to tell us?
A. Well, I
0. Just focus on what I'm asking, the procedufal_things
we have to do in this case. |
A. Well, the way he treated me it was absolutely wrong,
and the officer

9
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APPLICANT ON DIRECT

Q. This was something you discussed with Mr. Robinson as

well as getting yodr medical records?

A. ¥es, sir.

Q. “And he ﬁever.got‘your medica1 rcords?

A.  No. |

Q. When you entered inté your guilty plea that day, the

Judge talked to you and asked you if you were okay to entér
your guiltyvplea on that day.

Did you feel ydu werefokaf:to enter your guilty plea
on that'day? | | |
A. Yes, sir. I thoﬁght i1t was a misdemeanor.
Q; I didn't ask that. correctly. When the Judge asked you
are you suffering fromvany mental illness or any condition
that affected your ability to énter that gulty plea, did

you feel as though .you were suffering from éomething that

. affected your ability to do that that day?

A. . T was Suffering'from a condition and I had been on dif-

ferent medications.

Q. Did YOu inform the Court that you were on medication?

A. No, I don't think I did.

Q. | Did the Judge ask you that question, are you on medi-

cation?.

A. When I went to Court thaf aay I didn't take my medi-
- cine. (?ortion inaudible) |

Q. You also stated a claim that Mr.'Robingon did not

10
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APPLICANT ON DIRECT -

pursue a mental illness claim on your behalf?

A. Yes.

Q. And had he pursued one, you would not have been in the
position of entering a guilty plea that day?

A. Right.

Q. Is there anything else you want to add to the allega-

tions we have gone over? This is your day to explain your

allegations, and this is your opportunity to say what you
want to say.

A. No, I think we have gone over everything.

Q. Thank you so much. If you would answer any questions

Ms. Harrigan has for you.
THE COURT: You may'question_the witness.
MS. HARRIGAN: Thank you, Judge.

CROSS EXAMINATION

BY MS. HARRIGAN:

Q. So at the time you entered your plea you did not know

you were pleading to a felony?

A. No.

Q. How many times did you talk about your case with Mr.
Robinson?

A. I saw very little of him.

Q. Dé you know the exact number of times you spoke with
him?

A. No. (Portion inaudible)

11
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APPLICANT ON CROSS

Q. Did you inform Mr. Robinson that you had medical prob-
lems and were on medication?

A. Yes, I told him and asked him to get my medical in-
formation.A I asked him to help me to help to get ﬁy medi-
cations that I needed. 7

Q. What records did you ask him to get for you?

A.  Records showing that I was getting mental health help
and medication.v |

Q. Do you mean you wanted him to get medical records from
your doctor?

A. I asked him to get a copy of my medical records.

Q. Why did you need those for your guilty‘plea?

A, Because they would show that I was under treatment .

prior to what happened and I don't belieye the Department

of Corrections was ever given that information.
Q. But you pled guilty in 2010 and you were given a six

month sentence, is that correct?

A. Yes.

Q. You pled guilty to what you were charged with?

A. I thought it was a misdemeanor.

Q. Did Mr. Robinson ever discuss the possible sentence

you could get?
A. We didn't discusé that. (P6rtion inaudible)

I know I asked him if it was a misdemeanor and he said
yes.

12
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APPLICANT ON CROSS

(A\ 1 Q. | You are saying he told you it was érmisdemeanor?
2 A. That's what he said.
3 Q. Did you tell the Judge during your guilty plea that
4 you were satisfied with Mr. Robinson's services?
5 A.
6 Q. Is that correct?
7 A. Right.
8 Q. But you weren't satisfied with his.representation, is
9 that correct?
10 A.  Right.
11 Q. Why would you tell the Judge that you were satisfied
12 with Mr. Robinson?
13 A, Because I thought I was getting a plea to a misdemeanor.
(\/ 14 Q.  Okay.
A 15 A, I didn't really understand what was going.on.
16 | Q. Why did you tell the Judge during your guilty plea that you
17 understood what you were doing?
-18 A, I thought the plea was to a misdemeanor like I said.
19 I would not-haye pled otherwise.
20 I had beeﬁ on medication before and when the Judge
21 asked my -attorney and the solicitor what had happened, I
22 didn't understand that.
23 Q. Do you understand what you are doing and what is going
24 on today?
25 A. Today I am on my medication. That day I didn't have
13
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APPLICANT ON CROSS

my medication.
Q. But on the day of the gquilty plea you didn't understand,

so do you recall any of it?

A. I recall some of "it. I do recall vaguely.
0. But you do recall some of it? Did you want a trial?
A. Yes. (Portion not audible on record).

Before I came to Court nbbody told me what would hap-

pen. I hadn't talked to my attorney or anybody about that.

Q. But Mr. Robinson was your attorney and you did talk to

Mr. Robinson?
A. I talked to him the first time and we came to Court,

but I didn't hear from you. That's what I'm telling you.

We never had phone conversations, he never wrote me, never

saw me but that one time. I called him to get my medi-
cal information and to help with my medication.

Q. Did you speak with him on thevday you went to Court
for your guilty plea?

A. Yes, and afterward I asked him to filé my appeai.

Q. And during:your guilty plea he failed to mention your

medical condition, is that correct?

- A, Yes, and he was my appointed counsel so I thought he

would help me.
0. All right. May I have a momenf?
(Brief pause in proceeding)
MR. HARRIGAN: I have nothing further, Judge.

14
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THE COURT: Do you have anything else?

MR. KENT: Nothing further, Judge.

THE COURT: You may step down.

WITNESS: Thank you, sir.

(Witness éxcused from stand)

MR. KENT: We would call Mr. Robinson at this time,
Your Honor. |

SCOTT ROBINSON, being duly

sworn, testified as follows:
DIRECT EXAMINATION
BY MR. KENT:
0. You have_heard the allegations by Mr. Lisenby, and I
will give you an opportunity to respond to them as thor-

oughly as you want to.

A, ‘I did meet with Mr. Lisenby on several occasions. I

remember when we talked the first time when he was at SCDC.

He was offered a deal and we talked about it.

I don't recall talking about an insanity defense. I
recall discussing an ailegation of self defense and things
of that nature. |

I think the next time

Q. The first time you met with him he did not want to
plead?
A, He didn't want to plead. We talked about a defense,

different things, and so I said, fine. If you don't want

15
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MR. ROBINSON ON DIRECT

to plead you certainly don't have to. I recall we dis-
cussed it extensively. Then he went back to the institu-
tion. I had told him if he didn't want to plead nobody
would force him to plead.'

Then they brought him back the next term of Court and
again he was on the trial docket and
0. I'm sorry. I didn't underétand that. ¥eu said that he
was on the trial docket?
A. Yes; and they broughtfhimiback the next term of Court.
Again we discuésed him case. I remember we talked about a
defense but I don't remembér anything about an insanity de-
fense.

It seemed to me that he was raising some sort of thing,

something about shoving but it didn't rise to self-defense.

As to the insanity defense, that may have héppened but I do
not remember it.
. He may have come in and said something about taking a
deal. or not taking a deal -~ something of that nature.
Q. Let me étop you there and change directions.
Did the présecutor or.solicitor at that time -- had

they made an offer of a guilty plea?

A, Yes.

Q. 'Okay.

A. I don't remember a discussion about it being a felony:
or a misdemeanor. I mean, in Court I do remember him

16
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MR. ROBINSON ON DIRECT

talking to me and we talked about time and how much time he
would likely get. |
We talked about what could happen if the case went to
trial. I don't remember any specific things.
I don't remember him. talking about being on medica-
tion, you know. |
0. What about -- you heard him mention that he sent you
several letters requesting you to get medical files and that

sort of thing or things offthaﬁ'nature?

A. I remember when I talked to him the third time, I .be-

lieve the time of the plea. I remember getting a letter
about some things but .I don't remember it being medical re-
cords.

That is something I would have followed up on and to my
recollection there was-nothing about that.

I know he got an appeal bond; and I just don't remem-
ber him teliing me that, or that we had any discussions
about that. I know we talked about basically the facts of
the case and inAthat discussion we talked about the time

he could get or what the sentence could be if he went to

trial.
Q. Was there any concern when you met with him about his
mental ability? His mental acumen?

Did you feel as though he was

A. No. He appeared to understand the situation he was in.

17
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MR. ROBINSON ON DIRECT

Q. Was this a -- in a better way, was this where you were

trying to make out a plea deal that seemed to make sense?

A, Yes, I was trying to figure out this six month sentence.
It was

0. Did ~- I'm sorry. Go ahead.

A. It seemed to turn on that and he didn't want to take

that. I said, that's fine. As I do with all my clients, I
told him I was there to assist him in the way he wanted to
go. He could eﬁter.a>p1eafor éb'to trial -- whétever he
wanted to do was fine with me. It was up to him, and that

is when he came back and told me he would plead guilty.

Q. Did he .come to Court at some point for a bond reduction?
| A. Not that I remember.

Q. You don't remember him coming in and asking for .a bond

reduction?

A. I don't, no. I see that he‘got a bond reduction.

Q. But yod have no independent recollection of that?

A. No.

Q. Did you regeive discovery responses prior to the entry

of the guilty plea?

A. Yes.

Q. In the discovery, did he ‘show anything about mental
health or mental issues?

a. My recollection is that between two of the meetings
that we had that was one of the reasons he didn't want to

18



\_/

10

11

12

13

14

15

16

17

18

19
20
21
22
23
24
25

55

MR. ROBINSON ON DIRECT

plead.

My reéollection is that my response was that I had to
go to the Solicitor's Office and get another copy. I know
I gave him his discovery the day he pied.

That's my recollection that I gave it to him that day,

and I had to go to the Solicitor's Office to get a copy. I

copied -the Solicitor's files.

Q. Did you ever remember discussing a trial; that he had
wanted to go to trial and he wds-prevented from going to
trial?

A. We discussed -- you know, we discussed the option of
going to trial but tﬁen he decided to plead guilty and not
go to-trial. We talked about the possible senterice he was
facing if he' went to trial. We discussed any possible de-
fense, and the way he explained what happenéd to me I had
told him that was not self-defense; that I really didn't
think that was the smart thing to do because he was looking
at five years.

He had,beep offered six months, and that was better
for him, but I fold him he was the one who would have to do
the time;-that he had to make that call, and he entered his
plea.

Q. And do you have any recollection as to whether the
discovery showed anything about a mental health issue or
anything like that?

19
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A; No, T don't.
Q. 'Thank you, Scott. That's all the questions I haQe.
THE COURT: Ms. H;rrigan.
MS. HARRIGAN: Thank you, Your Honor.: very briefly.
CROSS EXAMINATION
BY MS,‘HARRIGAN:.
Q. Do you reéall.Mr. Lisenby asking you to file an appeal

for him?

A, I do not. I'm‘th saYing I didn't but after the fact

he had, yéu know, sent me correspondence that indicated he
filed one.
Q. Do you recall‘discussing~with him at any tiﬁe things
that were necessary in filing an,appeal?,
A, I méan,AI usga11yAeéplain to them the proceés and the
steps that are necessary. I'm sure the Judde told him he
had the right to appeal-at thé end of the guilty plea.

(Portion inaudible)
0. That's all the qhestioné I would have.

THE COURT: Any further'Queétions?

MR. KENT: 2Nothin§ further.

THE COURT& Thank you. You can step down.

(Witness excused from stand) |

THE COURT: Any other witnésses?

MR. KENT: I have nothing further.

MS. HARRIGAN: I have nothing further.

20



A

()

.

10
1M1
12

13

15
16

17

18

19

20

21

22

23

24

25

THE COURT: All right, I will read the transcript of

the plea and let you know my_ruling;

21

MS. HARRIGAN: Thank you, Your Honor.
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CERTIFICATE
I, HARRIET P. BENNETT, Court Reporter for South Carolina
Court Aaministration,‘hereby certify that the foregoinj
Transbript'was prepared from the records of Pamela Cartee
TO THE BEST OF MY ABILITY, having been heard in the Court
of Comhon Pieas for Sumter County on March 20, 2013.
FURTHER,VI certify that I am neitﬁér of kin.nor counsel

to any party to this proceeding, nor do I have any interest
in the matter.
June 19, 2015
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STATE OF SOUTH.CAROLINA ) INTHE COURT OF COMMON PLEAS
. COUNTY OF CLARENDON ) FORTHETHIRD JUDICIAL CIRCUIT
Billy Lisenby, #200273, ) | Case No. 2012-CP-14-0132

CERTIFIED TRUE COPY ..
Applicant, OF ORIGINA}, FILED IN-THIS ‘OFFICE:

DATE; ;//j/a?ajéf I i

V. et /7, QRDER OF DISMISSAL .
SieofSouth Carolinn, o, SR OECOURT -z
Respondent. g |
) &
PROCEDURAL HISTORY

This matter comies before the Court by way of an application for:post-conviction relief

filed March 14,£012. The Respondent made its Return on July 2, 2012. An-evidentiary hearing

into: the. matter Jwas conivened on March 20, 2013; at the Sumter County: Courthouse. The

Applicant was Present at the hearing and was r_evpresenteid by Shaun. C. Kent, Esaliiri,e. ‘The:
Requﬁdeni wak represented by Assistant Att'orﬁey‘ _Gehe_ra_l Mcgan- E. Harrigan. of ‘the. South
Carolina Attorney General's Office.

| The records before this Court.indicate that Applicant is presently confined ‘in the South

Carolina Departrment of Corrections pursuant to orders of commitment-of the:Clarendon County

Clcrk OfCOurt,las well “a's_purs‘liaﬁt to-orders of commitment: oftheChesterﬁelng_C] k of.C

‘which are not subjéct to this application forpost-conviction relief." TheApplicant—:was indicted
:durmg the. Oct ver 2010 term of the Clarendon County Grand. Jury for Assault:on-a Correctional
‘Facility \?OOIO-GS -14-0484). -Scott. L. Robinson, Esqulre represented h1m On July,ll 201,1

‘thq_App;iggnt;appeared before the Honorable Howard P. ng,wherehe :Plgd.;._ggg‘!gy;’_, Judgeng

Sentenced App,lijc'a_nt to six mont_l_ls-imPI'iSOnment

Bt
TR
E

! Applicantis curreritly: servmg a concurrent sentence for the following charges ﬁ'om Chesterﬂeld County “Assault
and Baitery with Intent:to Kill (2008- GS§-13- 0352), for which he-received a- sentence:of ten years imprisonment; and
Faﬂure to Stop for-a Blue Light (2008-GS-13-035 1), for which he recexved a s lence of three years; imprisonroent.
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A timely Notice of Appeal was filed challenging Applicant’s guilty plea. The appeal was

= di_smiséed by the South Carolina Court of Appeals for failure to show any issue preserved for

review from Apphcant’s guilty plea. The Remittitur was sent on March 22, 2012.
In hxs appllcatlon for post-conwcuon relief] Apphcant alleges he is being held in custody'
unlawfully for the following reasons:

1. Ineﬁ'ectwe assistance of counsel for failure to pursue an msamty defense; and
2. Due process violations. . :

- At the evidentiary hearing, ‘Applicant moved to orally amend his application to include

: allegations that counse! was ineffective for: failing to file a direct appeal on Applicant’s behalf

and misinforming Applicant that he was pleading to a misdemeanor rather than a felony.
Respondent objected to Applicant’s motion to orally amend his applléation, citing a lack of
notice provided to the State that Applicant intended to allege these additional claims of

ineffective assistance of counsel. This Court allowed Applicant to proceed forward on his claim

that counsel was ineffective for failiilg to file a direct appeal, but decline to allow Applicant to |

proceed on his claim on misadvise regarding his charge classification.

Additionally, Applicant presented no evidence at the evidentiary hearing regarding his

allegation of “due procesé violations.” As Applicant presented no testimony or evidence to

support this allegation, it is deemed waived and this Court finds this allegation must be denied

and dismissed with prejudice.
| SUMMARY OF TESTIMONY PRESENTED
- At tlle evidentiary hearing, Applicant testified on his own behalf and presented testimony
froln plea counsel, Scott L. l{obinson, Esquiré (hemin “Coullsel”). This Court also had before it

a copy of the Applicant’s guilty plea transcript, the records of fhe Clarendon County Clerk of

g | Page 2 of 9
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‘Court, Applicant’s appellate records, and the Applicant's records from the South Carolina
- Department of Corrections.

During the evidentiary hearing, Applicant testified that he met with Counsel twice prior
to his gmlty plea, as well as corresponded with Applicant through letters. ‘Applicant testified that
he informed Counsel and the prosecuting Assistant Solicitor that he had a mental health
condition. - Applicant elaborated that he was in a car accident in 2005 which left him 100%
disabled and required him to take medication. Applicant testified that he was incarcerated within
the South Carolina Department of Corrections (SCDC) prior to his guilty plea and that SCDC
had taken him off his medications at the time of the assault. Applicant testified that since this
assault he has resumed his medications. Applicant testified that Counsel should have provided
the court with his medical records and that he would not have pled guilty if Counse] had done so.
Applicant testified that he provided Counsel with copies of his handwritten grievance requests as
well as his handwritten list of medications to show that he suffered from a medical condition.
Applicant acknowledged that did not provide Coun§el with any medical records documenting his
mental health or medxcal condition, but requesteci that Counsel subpoena the records on his
bebalt o

Applicant testified that he was on three different medications during his guilty plea and
can only recall certain aspects of his guilty plea. Apﬁlicant testified that he was not aware he
would be going to court on the day of his plea. He couid not recall informing the Court that he
was satisfied with Counsel representation, that he was freely and voluntarily entering a guilty
plea, or admitting his guilty. Applicant also could not recollect informing the plea court that he
did not have any conditions that would keep him from understanding his gu.ilty plea proceedings

or his decision to enter a guilty plea. However, Applicant did recall that immediately after his
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guilty plea, he requested Counsel file an appeal on his behalf and followed up with a written
request to Counsel. Applicant testified that he field a pro se notice of appeal and acknowledged
thls appeal was dlsmlssed by the South Carolina Court of Appeals for failure to identify any

issues preserved from his guilty plea.

Following Applicant’s testimony, Applicant called Counsel to testify. Counsel testified
that he has been pracﬁeing law for approximately seventeen years and was a public defender for,

the Third Judicial Circuit during his representation of Applicant. Counsel testified that he met

‘with Applicant multiple times prior to his guilty plea and that Applicant was .incarcerated within

- SCDC at the time of the offense. Counsel testified that he discussed the charge, potential

sentence, and Applicant’s version of the facts giving rise to this charge with Applicant during
these meetings. Counsel testified that he provide Applicarit with discovery, as well as provided
him twice ﬁth entire copies of his file.

Counsel testified that Applicant never informed him that he wanted to pursue an insanity
defense. Counsel testified that Applicant did inform him that he wanted to pursue a self-defense
theory at trial, but that when the State offered to recommend the minimum sentence of six

months imprisonment with credit for time served, Applicant abandoned his desire for a trial and

~wanted to plead guilty. Counsel testified that he explained to Appiicant several times that a self-

defense theory would not be successful in this case, as he had struck a SCDC Correctional Guard
in the face while imprisoned. Counsel testified that this case was never placed upon a trial
docket or called for trial. Counsel testified that Applicant was “experienced” within the criminal
jusﬁce system and “knew exactly what he was doing” before, during, and following his guilty

plea.
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Counse] testified that he advised Applicant of his apj;ellate rights several times and that
the plea court also informed Applicant that he had ten days to appeal his guilty plea. Counsel
testified that his standard practice is to always file an appeal when one is requested by his clients,
- even following a guilty plea. Counsel testified that Applicax;t did not request he file an appeal on
his behalf after the guilty plea, either verbally or in writing. Further, Counsel testified he did not
belieﬁe Applicant had any meritorious appellate issues resulting from his guilty plea.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
fwﬁmony accordingly. Specifically, this Court finds that Counsel’s testimony is very credible
while Applicant’s testimony is not credible. Set forth below are the relevant findings of facts
and conclusions of law as required pursuant to S.C. Code Ann. §17-27-.80 (1985).

Ineffective Assistance of Counsel
In a post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undérmined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produ?ed a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334

S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Courts presume that counsel

] 5% e
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rendered adequate assistance and made all significant decisions in the exercise of reasonable

’ professionﬂ judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

- (1989).
Courts use a two-pronged test in evaluating allegations of ineffective assistance of

- counsel. First, the Applicant must prove that counsel's performance was deficient. Under this

prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d ét 625 (citing Strickland). éecond, counsel's deficient
performance must have prejudiced the Applicant such thét "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to tnal Hill v, Lockhart, 474

U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

After careful review based on the standard discussed above, the Applicant has failed to
carry his burden in this action. Specifically, this Court finds that Counsel’s testimony is credible

while Applicant’s testimony is not credible. Below are this Court’s findings in regards to each of

| Applicant’s allegations of ineffective assistance of counsel.

Counsel was ineffective for failing to file a direct appeal
’ Applicant alleges that Counsel was ineffective for failing to file a direct appeai on his
behalf and that he is therefore entitled to a belated direct appeal pursuant to White v. State, 263
S.C. 110, 208 S.E.2d 35 (1974). “[CJounsel has a constitutionally imposed duty to consult with

the defendant about an appeal when there is reason to think either (1) that a rational defendant

Page 6 of 9
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would want to appeal (for example, because there are non-frivolous grounds for appeal), or (2)

that this particular defendant reasonably demonstrated to counsel that he was interested in

appealing.” Roe v. F!or_es—Ortegg, 528 U.S. 470, 480, 120 S.Ct. 1029 (2000). “Even in cases
when the defendant pleads guilty, the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whéther the plea expressly reserved or
waived some or all appeal rights.” Id, Absent extraordinary circumstances, there is no
constitutional requirement that a defendant be informed of the right to a direct appéal from a

" guilty plea. Turner v. State, 380 S.C. 223, 224, 670 S.E.2d 373, 374 (2008). “One extraordinary

circumstance which would require counsel to advise a defendant of the right to appeal from a
guilty plea would arise when the defendant inquires about an appeal.” Weathers v. State, 319
S.C. 59, 61, 459 S.E.2d 838, 839 (1995).

After careful review based on the standard discussed above, this Court finds that
Applicant has failed to carry his burden in this action. Counsel testified that he never received
any requests from Applicant to file an appeal on his behalf and had no reason to believe that
Applicant wished to file an appeal. Counsel testified that he reviewed Applicant’s right to appeal
with him prior to his guilty plea and that the plea court also reviewed these rights during the
guilty plea. Additionally, Counsel testified no meritorious appellate issues arose from
Applicant’s guilty plea. Furthermore, Applicant filed a pro se notice of appeal,_ which was
dismissed for failure to identify any issues preserved for appellate review. This Court finds that

Counsel’s performance was reasonable and effective. Therefore, this Court finds that this

allegation must be denied and dismissed.
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Counsel was i‘neﬂ'ective Jor failing to pursue an insanity defense
Applicant alleges that Counsel was ineffective for failing to pursue an insanity defense

for Applicant. This Court finds that Applicant has failed to meet his burden in regards to this

' allegation. Counsel’s credible testimony reveals that Applicant never indicated to him that he

wished to pursue an insanity defense, but rather, that he wanted to present a theory of self-
defense at trial. Counse] testified that Applicant did not present him with any medical records or
other documentation to support an insanity defense. Counsel testified that Applicant originally

wﬁnted’ to ﬁroceed to trial and present a theory of self-defense, but once the State offered a

recommendation of the mandatory minimum of six months imprisonment with credit for times

served, Applicant elected to forego a trial to plead guilty. Counsel testified that he advised

- Applicant of the charges he was facing, as well as potential sentences and that Applicant made a

B free and voluntary choice to plead guilty. This Court finds that Counsel’s performance was

reasonable and effective. _ |
Furthermore, Applicant has failed to meet his burden of establishing prejudice from

Counsel’s alleged deficiency. Applicant failed to present any medical testimony or supporting

- documentation to show that he suffers from any mental illness. Therefore, this Court finds this

allegation must be denied and dismissed.

CONCLUSION
‘Based on all the foregoing, this Court finds and cor_lcludes that the Applicant has not

' established any constitutional violations or deprivations that would require this court to grant his

applicaﬁoh. Therefore, this application for post-conviction relief must be denied and dismissed

//\/% Page 8 of 9
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This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post- -

conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf, Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Cenviction Rchef must be denied
and dismissed with prejudice; and

.2. . The Applicant must be remanded to the custody of the Respondent.

AN'DITISSOORDEREDthlsl/dayof // 2013
/A//// 5 e
/

W. JEFFRE
3 ) Presiding’Ju
/}S/ mz“/ Third Judicial Cit i
___, South Carolina ,
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FORM 5
STATE OF SOUTH CAROLINA ) Rl e A AL
E ) IN THE COURT OF COMMON PLEAS
COUNTY OF __{ Jnendon )
o B )
, %Eﬁi/ Lo Lisenhy Jﬁl; )
Full name dnd. prison numbér (if any) of Applicant, )
! ) ,
v. ) APPLICATION FOR' -
State of South Carolina )
INSTRUCTIONS.-'READCAREFULLY -

In erder for this appllcanon to receive consideration by the Court, irshall be'in writing (leunbly'
handwritten or typewritten), signed by the applicant and verified- (notarized), and it shall set forth in «o.
concise form the answers to each applicable question. If necessary, apphcant may furnish his answer to a.
particular question on the reverse side of the page or on an additional page. Applicant shall make. clear to

which qucsnon any >uch continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise:
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and, costs
of the proceedings. When the application is completed, the original shall be.mailed t5 the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention Aee, Cugnf}/ vCURI?, Imt

2. Name and location of Court which imposed sentence (;Zg&&,; vazé' s Countouwse ”704/))‘3; SC.

Name(s) of co-defendant(s) (if any)

o

Y .

4. ‘The indictment number or numbers Gf knovm) upon which and the offenses for whifh
sentence was imposed:
(@) 2010 - 63-19-98Y
(b)
© _
5. The date upon which sentence was imposed and the terms of the sentence:

@ July [l Bl ) rrth

. ‘""c

" Revised 372003
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(b)
(©)
Check whether a finding of guilty was made:
(a) after a plea of guilty __l_/_ |

(b) afterapleaof notguilty

-~

(c)- . efterapleaof nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

s

If you answered “yes” to (7), list:
(a)  the name of each Court to which you appealed:

i ( o} of Aoals

ii.

iii.
(b)  the result in each such Court to which you appealed:

i Deaid

ii.

1ii.
()  the date of each such result:

i feb, 201

ii.

iil.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:

i.

il.

iii.

If you answered “no” to (7), state your reasons for not so appealing:
(@)
(b)
(©)

Revised 3/2003
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10.

1.

12.

13.

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully: | |

@ _ Tnellhie Asihac of Gunel

® _ Denial of D foocesg

(c) (un /'//ml d[l Lhu

th Ak Foan, e doval oF 7y PG
State conclsJy Em thé s:mo,/ tder th fe fa‘gtg whic support each of the grounds set out

in (10):

| (@ | See ﬂé l}I/kM’!
© .
- (©

Prior to this application have you filed with respect to this conviction:

(@) any petition in a State Court under South Carolina Law? _4/%

. (b)  any petition in State or Federal Courts for habeas corpus or post-convictions -

relief? A

(©) any petition in the Uriited States Supreme Court for certiorari _oiher than petitions,
if any, already specified in (8)? A%

(d)  any other petitions, motions or applications in this or any other Court? _AY_

If you answered “yes” to any part of (12), list with respect to each petmon motion or

application:

(a) the specific nature thereof:

i.

1i.

iii.

iv.

(b)  the name and location of the Court in which each was filed:

i.

ii.

iii.

iv.

Revised 3/2003



14. .

15.

(©)

ii.

iii.

iv.

(d)
i.

iii.

iv.

()

i.

il

iil.

iv.

71

the disposition thereof:

the date of each such disposition:

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

v/

If you answered “yes” to (14) identify:

(@)
i.
ii.
ii.
(b)
i.

ii.

iit.

which grounds have been presented:

the proceedings in which each ground was raised:

Revised 3/2003
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17.

18.

19.

20.

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons _why such ground has not
previously been presented:

(a) '
(®)
(c)
Were you represented by an attorney at any time during the course of:
(a)  your arraignment ax;diplga?: _;Lg_

(b) yourtrial, ifany?

(c) your sentencing? . . _

(d)  your appeal, if any, ﬁérg the judgment of conviction or the imposition of
sentence? _yg_

(e) preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? __

If you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

. Sett L. Bobigon T It Buosks Sf My, SC 29/02

il

il -

(b)  the proceedings at which each such attorney represented you:

i.

ii.

ili.

State clearly the relief you seek in filing this application:.

__LaLﬁaf_@L[u_é_M o my /M?‘ A ﬂﬂm[ c//lm/ fyu PlL
“sdadd 4

oLa belhd . b fle o bub 596

Are you now under sentence from any other court that you have not challenged?

M
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STATE OF SOUTH CAROLINA )
4 : ) VERIFICATION
County of C’llfwj"“ : )
I, , being duly sworn upon my oath, depose and say that I have subscribed to the foregoing

application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true.

SWOR]E to and subscribed before me this

day of 26005 ‘

MV e \V\N\L,ng (LS)
Notary Public i

My Commission Expires: QJS'Q-D (Y

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor In support of my application I declare under penalty of perjury that the
following facts are true:
- (1)  Iam the applicant in this action and I believe I am gntitled to redress.
(2)  Because of my poverty I am unable to pay the costs of said proceedmg or give

security thereof.
/M o Loy b

Int

SWORN or afﬁlge to and subscribed before me this
DA day of , 203,

DNt e Ve s

Notary Public

My Commission Expires: Q' S'QD!L(’

Revised 3/2003
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
OFFICE OF GENERAL COUNSEL
RESPONSE TO INMATE CORRESPONDENCE
TO: Inmate Billy Lisenby
SCDC #: 200273

INSTITUTION:  Tyger River

FROM: Christopher Florian
DATE: 8/21/13
RE: Atforney Telephone Call

The case you are referencing was dismissed 4/17/13 and Shaun Kent is not listed as an
attorney for your attorney/client phone calls.

S/../ff—";.:é:\

Christopher Florian

EI A/Z/f % i
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KENT LAW FIRM

Juneé 23,2013

Mr. Billy Lisenby, Jr. # 200273
200 Prison Road SMU #48
Tyger River Correctional Institution
Enoree; SC. 29335
Re: Billy Lisenby - PCR.
Dear Mr. Lisenby:

Enclosed please find'a copy of:your file.. Should you have any questions, please do
not he$itate to contact:me.

With warmest personal regards, I remain

SCK/twm

Edii %

BHAUNKENTLAW.COM 19 South Mill Street PO Box 117 Manning, SC 29102.
' Phone 803 433 KENT Fax 803 433 5297
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PO Box 117+Manning SC#29102,

7
7

4

M. Billy Lisenby; Jr. #200273

200 Prison Road SMU #48

Tyger River Correctional Institution
Enoree, SC 29335




AT 12.2013 22:24 _. PAGE. 8P ,

KENT LAW FIRM

RE: BJlly_LgtzLxsenber.,_Z Q0273 v, State of South Caralina
2012 -CP-14-0132

REQUEST FOR VISIT/PHONE CALL

ATTN: MRS BRYSON

PLEASE BE INFORMED THAT I HAVE BEEN APPOINTED TO REPRESENT MR.
LISENBY IN HIS FILED PCR ACTION. IN AN EEFORT TO PROPERLY REPRESENT

HIM. ] WOULD LIKE TO SCHEDULE'BOTH A PHONE CALL AND OFFICIAL VISIT. IF
POSSIBLE, | WOULD LIKE TO DO THE FOLLOWING:

—:

PHONE CONVERSATION March 15; 2013

/o “00 @,

‘MY BARNUMBER 15: 68565
MR. LISENBY'S INMATE NUMBER IS : #200273
. CONTACT-#: 8034606242

PLEASE ADVISE.. /m\o CALL
OF Joie. 10:00
With warmest personal regards-r-l_rent;ain,, 4 m 5 //’) /\b

3%}@ AL |
DS @]

r O )

Ex/@fi‘ﬁ | | ﬁag}sfw

B HAUNKENTLAW,.COM , 19 South Mill Street PO Box 117 Manning, SC 28102
Phone 803 433 KENT Fax 803 433 5297

Shaun\l. -KErxt;




1‘<ER L AW FIRM

February 24, 2013

Billy Lisenby #200273
Tyger River C.1. SMU #48
200 Prison Road
Encree, SC 29335

Re: Billy Lisenby ~ PCR
Dear Billy:

[ hope this letter finds you doing well. It was an absolute pleasure speaking -
to you this past week. 1 am glad we were able to resolve all of our differences.
Enclosed herein you will find a coy of the schedule for your upcoming PCR hearing. 1t
appears as though your PCR is scheduled for March 20" at 9:30 a.m. As we mentioned,
during this hearing you will be given opportunity to specifically lay out all complaints
you have against your former attorney, Scott Robinson. As further mentioned, | have
taken opportunity to speak to Mr. Robinson and ask him his side of the case. He has
made it clear that he did not speak to you for a long enough period of time, if that is
your complaint. This week | will ask him about your new chief complaint, that he did
not inform you that entering a guilty plea would result in a felony conviction on your
record.

I also know you had concerns about certain medical records that Mr.
Robinson did not have at his disposal during your guilty plea. Since he will
acknowledge not requesting these records, | do not see the point in requesting them
myself. If you would like me to set up another phone call or visit before your March
20™ hearing please send me a letter or contact me. Either way, 1 look forward to
seeing you March 20,

. . e
With warmest personal regards, | remain { RN

Fo L # Y
o '17/ \, v
SCK/twm A N )

s

HAUNKENTLAW.COM 19 South Mill Street PO Box 117 Manning, SC 29102
Phone 803 433 KENT Fax 803 433 5287




STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) FOR THE THIRD JUDICIAL CIRCUIT
Billy Lisenby, # 200273, ) Case No. 2012-CP-14-0132
Applicant, ))
V. | ; ORDER OF DISMISSAL
State of South Carolina, ;
Respondent. ; |
)
PROCEDURAL HISTORY

This matter comes before the Court by way of an application for post-conviction relief
filed March 14, 2012. The Respondent made its Return on July 2, 2012. An evidentiary hearing
into the matter was convened on March 20, 2013, at the Sumter County Courthouse. The
Applicant was present at the heéring and was represented by Shaun C. Kent, Esquire. The
Respondent was represented by Assistant Attorney General Megan E: Harrigan of the South
Carolina Attorney General's Office.

The records before this Court indicate that Applicént is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Clarendon County
Clerk of Court, as well as pursﬁént to orders of commitment of the Chesterfield Clerk of Court
which are not"sﬁbject to this application for post-conviction relief.! The Applicaﬁt was indicted
during the October 2010 term of the Clarendon County Grand Jury for Assault on a Correctional

Facility (20010-GS-14-0484). Scott L. Robinson, Esquire, represented him. On July 11, 2011,

the Applicant appeared before the Honorable Howard P. King, where he pled guilty. Judge King

sentenced Applicant to six months imprisonment.

" Applicant is currently serving a concurrent sentence for the following charges from Chesterfield County: Assault
and Battery with Intent to Kill (2008-GS-13-0352), for which he received a sentence of ten years imprisonment, and
Failure to Stop for a Blue Light (2008-GS-13-0351), for which he received a sentence of three years imprisonment.

- Page 1 of 9
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A timely Notice of Appeal was filed challenging Applicant’s guilty plea. The appeal was
dismissedﬁ by the South Carolina Court of Appeals for failure to show any issue preserved for
review from Applicant’s guilty plea. The Remittitur was sent on March 22, 2012.

In his application for post-conviction relief, Applicant alleges l;'e is being held in c;ustody

unlawfully for the following reasons:

1. Ineffective assistance of counsel for failure to pursue an insanity defense; and
2. Due process violations.

At the evidentiary hearing, Applicant moved to orally amend his application to include
allegations that counsel was ineffective for: fa‘iling' to file a direct appeal on Applicant’s behalf
and misinforming Applicant that he was pleading to a misdemeanor rather than a felony.
Respondent objected to Applicant’s motion td orally amend his application, citing a lack of
notice provided‘ to the State that Applicant intended to aliege these additional claims of
ineffective assistance of counsel. This Court allowed Applicant to proceed forward on his claim
that counsel was ineffective for failing to file a direct appeal, but decline to allow Applicant to
proceed on his claim on misadvise regarding his charge classification. |

Additionally, Applicant presented no evidence at the evidentiary hearing regarding his
allegation of “due process violations.” As Applicant presenied no testimony or evidence to
support this allegation, it is deemed waived and this Court ﬁﬂds this allegation must be denied
and dismissed with prejudice. | |

SUMMARY OF TESTIMONY PRESENTED

At the evidentiary hearing, Applicant testified on his owﬁ behalf and ;;résented testimony

from plea counsel, Scott L. Robinson, Esquire (herein “Counsel”). This Court also had before it

a copy of the Applicant’s guilty plea transcript, the records of the Clarendon County Clerk of
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Court, Applicant’s appellate records, and the Applicant's records from the South Carolina
Department of Corrections. |

During the evidentiary hearing, Applicant testified that he met with Counsel twice prior
to his guilty plea, as well as corresponded with Applicant through letters. Applicant testified that
he informed Counsel and the prosecuting Assistant Solicitor that he had a mgntal health
condition. Applicant elaborated that he was in a car accident in 2005 which left him 100%
disabled and required him to take medication. Applicant testified that he was incarcerated within
the South Carolina Department of Corrections (SCDC) prior to his guilty plea and that SCDC
had taken him off his medications at the time of the assault. Applicant testified that since this
assault he has resumed his medications. Applicant testified that Counsel! should have provided
the court with his medical records and that he would not have pled guilty if Counsel had done so.
Applicant testified that he pfovided Counsel with copies of his handwritten grievance requests as
well as his handwritten list of medications to show that he suifered from a medical condition.
Applicant acknowledged that did not prqvide Counsel with any medical records documenting his
mental health or medical condition, but requested that Counsel subpoena the records on his
behalf.

Applicant testified that he was on three different medications during his guilty plea and
can only recall certain aspects of his guilty plea. Applicant testified that he was not aware he
would be going to court on the day of his plea. He could not recall informing the Court that he
was satisfied with Counsel representation, that he was freely and voluntarily entering a guilty
plea, or admitting his guilty. Applicant also could not recollect informing. the plea court that he
did not have any conditions that would keep him from understanding his guilty plea proceedings

or his decision to enter a guilty plea. However, Applicant did recall that immediately after his
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guilty plea, he requested Counsel file an appeal on his behalf and followed up with a written
request to Counsel. Applicant tesﬁﬁed that he field a pro se notice of appeal and acknowledged
this appeal was; dismissed by the South Carolina CQurt of Appeals for failure to identify any
issues preserved from his guilty plea. |

Following Appliéant’s testimony; Applicant (_:alled Counsel to testify. Counsel testified
that he has been practicing law for approximately seventeen years and was a public defender for
the Third Judicial Circuit during his representation of Applicant. Counsel testified that he met
with Applicant multiﬁle times prior to his guilty plea and that Applicant was incarcerated within
SCDC at the time of the offense. Counsel testified that he discussed the charge, potential
sentence, and Applicant’s version of the facts giving rise to this charge with Applicant during
these meetings. Counsel testified that he provide Applicant with discovery, as well as provided

him twice with entire copies of his file.

Counsel testified that Applicant never informed him that he wanted to pursue an insanity
defense. Counsel testified that Applicant did inform him that he wanted to pursue a self-defense
theory at trial, but that when the State offered .to recommend thé minimum sentence of six
months imprisonment with credit for time served, Applicant abandoned: his desire for a trial and
wanted to plead guilty. Counsel testified that he explained to Applicant several times that a self-
defense theory would not-be successful in this case, as he had struck a SCDC Correctional Guard
in the face while imprisoned. Counsel testiﬁed..that this case was never placéd upon a tn'él
docket or called for trial. Counsel testified that Applicant was “experienced” within the criminal

justice system and “knew exactly what he was doing” before, during, and following his guilty

plea.
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Counsel testified that he advised Applicant of his appellate rights several times and that
the plea court also informed Applicant that he had ten days to appeal his guilty piea. Counsel
testified that his standard practice is to always file an appeal when one is requeéted by his clients,
even following a guilty piea. -Counsel testified that Applicant did not request he file an appeal on
his behalf after the guilty plea, either verbally or in writing. Further, Counsel testified he did not
believe Applicant had any meritorious appellate issues resulting from his guilty plea.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the ‘opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Specifically, this Court finds that Counsel’s testimony is very credible
while Applicant’s testimony is not credible. Set forth below are the relevant findings of facts
and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Ineffective Assistance of Counsel

In a post-conviction relief action, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286.S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that “counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just resuit." Strckland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985).

The proper measure of performance is whether the attorney- provided representation

within the range of competence required in criminal cases. Courts presume that counsel
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rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 -S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. ll.5, 386 S.E.2d 624

(1989).

Courts use‘a two-pronged test in evaluating allegations. of ineffective assistance of
counsel. First, the Applicant must prov_eithat counsel's perfdrmance wa$ deficient. Under this
prong, attorney pert'ormance'is; measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
pérformanée must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of thé proceeding would have been different.”
Cherry, 300 S.C.-at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that thefe is a reasonable probability that, but for counsel's alleged errors,
he would not have pled guilty aqd would have insisted on going to trial. Hill v. Lockhari, 474
U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). -

After careful review based on the standard discussed above, the Apblicarit has failed to
carry his-burden iﬁ this action. Specifically, this Cb_un finds that Counsél's testimony is credible
while Applicant’s testimony is not credible. Below arAe>thi,s Court’s findings in regards to each of
Applicant’s allegations of inéffective assistance of counsel.

- Counsel was ineffective.for failing to file a direct appeal

Applicant alleges that Counsel was ineffective for failing to file a direct appeal on his

behalf and that he is therefore entitled to a belated direct appeal pursuant to White v. State, 263 ,

S.C. 110, 208 S.E.2d 35 (1974). “[Clounsel has a constitutionally imposed duty to consult with

the defendant about an appeal when there is reason to think either (1) that a rational defendant
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_would want to appeal (for example, because there are non-frivolous grounds for appeal), or (2)
that this particular defendant reasonably demonstrated to counsel that he was interested in
appealing.” Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S.Ct. 1029 (2000). “Even in cases
when the defendant pleads guilty, the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whether the plea expressly reserved or
waived some or all appeal rights.” [d. Absent extraordinary circumstances, there is no
constitutional requirement that a defendant be informed of the right to a direct appeal from a

guilty plea. Tumer v. State, 380 S.C. 223, 224, 670 S.E.2d 373, 374 (2008). “One extraordinary

circumstance which would require counsel to advise a defendant of the right to appeal from a

guilty plea would arise when the defendant inquires about an appeal.” Weathers v. State, 319

S.C.59,61,459 S.E.2d 838, 839 (1995). - .

After careful review based on the standard discussed above, this Court finds that
Applicant has failed to carry his burden in this action. Counsel testified that he never received
any requests from Applicant to file an appeal on his behalf and had no reason to believe that
Applicant wished to file an appeal. Counsel testified that he reviewed Applicant’s right to appeal
with him prior to his guilty plea and that the plea court also reviewed these rights during the
guilty plea. Additionally, Counsel testified no meritorious appellate issues arose from
Applicant’s guilty plea. Furthermore, Applicant filed a pro se notice of appeal, which was
dismissed for failure to identify any issues preserved for appellate review. This Court finds that

Counsel’s performance was reasonable and effective. Therefore, this Court finds that this

allegation must be denied and dismissed.

Page 7 of 9
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Counsel was inejfective Jor failing to pursue an insanity defense
Applicant alleges that Counsel was ineffective for failing to pursue an insanity defense
for Applicant. This Court finds that Applicant has failed to meet his burden in regards to this

allegation. Counsel’s credible testimony reveals that Applicant never indicated to him that he

 wished fo pursue an insanity defense, but rather, that he wanted to present a theory of selt-

defense at trial. Counsel testified that Applicant did not present him with any medical records or
other documentation to sup_pdrt an insanity defense. Counsel testified that Applicant originally
wanted to proceed to trial and present ,4a‘ theory. of self-defense, but once the State offered a
recommendafion of the mandatory minimum of six months imprisonment with credit for times
served, Applicant elected to forego a trial to plead guilty. Counsel testified that he advised
Applicant of the charges he was facing, as well as potential j'!;entencevs and that Applicant made a
free and voluntary choice to .p]ead guilty. This Court ﬁnds that Counsel’s performance was
reasonable and effecti§e.

Furthermore,'Applicant'has failed to meet his burden of éstablishing prejudice from
Counsel’s alleged deﬁciency.‘ Applicant- failed to present'aﬁy medical testimony or supporting
documentation to s_hoW that he suffers from any mental illness.. Therefore, this Court f;nds this

allegation must be denied and dismissed.

CONCLUSION
Based on all the foregoing, this Court fmdsAand concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Thefefore, this appliéation for bost-conviction relief must be denied and dismissed

with prejudice.
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This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this day of ,2013.

W. JEFFREY YOUNG
Presiding Judge
Third Judicial Circuit

, South Carolina
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ALAN WILSON
ATIORNEY GENERAL

August 13, 2012

Shaun Kent, Esquire

Coffey Chandler & Kent, PA
Post Office Box 1292
Manning SC 29102-1292

Re: Billy Lee Lisenby, Jr., 200273 v. State of South Carolina
2012-CP-14-0132

Pear Mr, Kent:

Enclosed please find a copy of the cormrespondence Assistant Attorney General Megan
Harrigan received from your client in the above referenced case.

Sincerely,
Jatitia Mo

Lauren Meara
Legal Assistant

/lm

Enclosure

Edid N

Prieneer £ Denane Rin NG o PoST OFFICE Box 11549 » CoLumsia, SC 29211-1549 « TELEPHONE 803-734-3970 -« FacsimiLe 803-253-6283
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ALAN WILSON
ATTORNEY GENERAL

January 24, 2013

Billy Lee Lisenby, Ir., #200273
Tyger River Correctional Institution
100-200 Prison Road '
Enoree, SC 29355

Re:  Billy Lee Lisenby, Jr., 200273 v. State of South Carolina |
2012-CP-14-0132

Dear Mr. Lisenby:

This office is in receipt of your letter requesting a copy of your Return. Because you are
represented by counsel, our office cannot respond to any pro se communications or requests,

Enclosed please find an order dated and filed June 27, 2012, appointing Shaun Kent,
Esquire, to your Post-Conviction Relief case. I have Mr. Kent's address as:

Shaun Kent, Esquire

Coffey Chandler & Kent, PA
Post Office Box 1292
Manning SC 29102-1292

Any questions or concerns regarding your current case should be directed to your counsel
at the above referenced address.

Sincerely,

/(, (,q_aw <. H(’L-?,*L;a?vv‘ ,

Megan E. Harrigan
Assistant Attorney General
MEH/Im

Enclosure 4 | [dpld !//J

cc: Shaun Kent, Esquire

REMBERT C. DENNIS BUILDING ¢ POST OFFICE BOX 11549 » CoOLUMBIA,SC29211-1549 o TELEPHONE 803-734-3970 « FACSIMILE 803-253-6283
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) FOR THE THIRD JUDICIAL CIRCUIT
) _
)
Billy Lisenby, #200273, ) ‘
) 2013-CP-14-444
Applicant, )
)
V. ) RETURN AND MOTION TO DISMISS
) - ALL CLAIMS EXCEPT AUSTIN REVIEW
State of South Carolina, )
' )
Respondent. )
)

In response to the post-conviction relief application filed October 25, 2013, the
Respondent would show this Court;
L
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clarendon County Clerk of Court. The Applicant was
trﬁe bill indicted during the October 2010 term of ihe Clarendon County Grand Jury for Assault
on a Correctional Facility (2010-GS-14-0484). Scott Robinson, Esquire, rcpresentcd him. On

July 19, 2010, the Applicant pled guilty. He was sentenced by the Honorable Howard P. King to

_ six months imprisonment.

A timely Notice of Appeal was filed. The appeal was dismissed in a written order dated
and filed March 6, 2012, for failing to establish any preserved issu_es. The Remittitur was sent on
March 22, 2012,

The Applicant subsequently filed an application for post-conviction relief (PCR) on
March 14, 2012 (C.A. No. 2012-CP-14-00132). An evidentiary hearing into the matter was
convened on March 20, 2013, at which the Applicant was present and represented by Shaun C.

Kent, Esquire. The Applicant raised the following issues in his first PCR:
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1. Ineffective assistance of trial counsel.

a. Counsel was ineffective for failing to file a direct appeal.

b. Counsel was ineffective for failing to pursue an insanity defense
The Honorable W. Jeffrey Young denied and dismissed Applicant’s application with prejudice
by written Order dated April 11,2013 and filed April 17, 2013. No appeal was filed.

IL
In his current application for post conviction relief the Applicant alleges that he is being

held in custody unlawfully for the following reasons:
Ineffective assistance of Counsel
Denial of Due Process

Conflict of Interest
The right to file an appeal from the denial of my P.C.R.

N e

For thé burpose of this Return, the Respondent incorporates the Clerk of Court records,
- the South Carolina Depm&nent of Corrections’ records, and the prior PCR records, and
Appellate Records. The Respondent reserves the right to amend this Return upon receipt of any
relevant materials.

.

There is no constitutional right to appoinfed counsel for collateral review of a conviction.
Pennsylvania v. Finley, 481 U.S. 551, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). The Sixth
Amendment right to effective assistance of counsel does not extend to state post-conviction relief
actions.- Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991).
Therefore, “the contention that prior PCR counsel was ineffective is not per se a 'sufficient
 reason’ warranting a successive PCR AgppliCation under §17-27-90.”' Aice, 305 S.C. at 451, 409
S.E.2d at 394.

The only regognizzd exception to the rule barring cl_aims of ineffective assistance of post-

conviction relief counsel is found in Austin v. State, 305 S.C. 453, 409 S.E.2d 395_ (1991).
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Austin recognizes a general exception to this rule where prior post-conviction relief counsel fails

to appeal the denial of the application. Id. Austin “is limited to its particular factual situation . . .

. Aice, 305 S.C. at 452, 409 S.E.2d at 394. Pursuant to Austin, a post-conviction relief
applicant may petition the South Carolina Supfeme Court for discretionary review of the
dismissal of their application. Respondent requests an evidentiary hearing solely on the matter of
the Applicant’s entitlement to an Austin Review.

V.

Except for Applicant’s claim that he was denied an appeal from his first PCR application,
the Court should summarily dismiss any additional allegations raised because the application is
successive to the previous application for post-conviction relief. Successive applications for
post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C.
Code Ann. § 17-27-90 (1985) states: | -

All grounds for relief available to an applicant under this chapter
must be raised in his original, . supplemental or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequerit application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or
amended application. '

Under this statute, successive post-conviction relief applications are forbidden unless an

applicaht can point to a "sufficient reason" why new grounds for relief were not raised or were

not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).

~ Any new ground raised in a subsequént application is limited to those grounds that “could not

have been raised . . . in the previous application.” [Emphasis in original]. Id., 305 S.C. at 450,

409 S.E.2d at 394. If the Applicant could have raised these allegations in a previous application,
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" then the Applicant'may not raise those grounds in successive applications. Id. The Applicant
bears the burden of showing that the allegations could not have been raised previously. Land,
274 S.C. 243, 262 S.E.2d 735 (1980).

- The Applicant could have raised all grounds for relief in his prior post-conviction relief
application. The Applicant has failed to present any reasons why he could not have raised any
additional allegations in his previous post-conviction relief application.  Accordingly,
Respondent will move for a summary dismissal of any additional allegations other than
Applicant’s claim for relief pursuant to Austin v, State, supra. .

V.

- Except for Applicant’s claim that he was denied an appeal from the denial of his first
- PCR application, the Respondent submits that any additional allegations which may be raised
should also be summarily dismisséd for failure to comply with the filing procedures of the
Uniform Post-Conviction Procedure Act. SC Code Ann. §17-27-10 to —-160. S.C. Code Ann.
§17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed

within one year after the entry of a judgment of conviction or

within one year after the sending of the remittitur to the lower

court from an appeal or the filing of the final decision upon an

appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
‘The Applicant was convicted of the offense(s) he challenges in this Application on July 19,
201‘0. The Applicant was therefore required to file his application on or before July 20, 2011.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

Page 4 of 6
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. (1994). In addition, S.C. 'C_ode Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a

motion by either pa.rty for summary disposition of [an] application when it appears from the
pleadings ... that there is no genuine issue of material fact and the moving party is e;ititled to
j_udgment as a matter df law." Therefore, the Respondent will request that this Court summarily
dismiss any. additional allegation_s which ﬁay be raised for failure to file within the time
mandated by the Post Conviction Proceduré Act. |

VL

The Respondent denies each allegation that is not expressly admitted, qualified or

explained.

VIIL

WHEREFORE, with the exception of Applicant’s allegation that he is entitled to a review-

-~ of his first PCR application pursuant to Austin v. State, Respondent moves to summarily dismiss

the application because it is successive. to the ~App1icant"s prior PCR action and was filed after
the statute of limitatioﬁs had ekpired. Respondent requests counsel be appointed and an

evidentiary hearing be held solely on the matter of the Applicant’s entitlement to an Austin

" Review.

[Signatures on next page.]
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Respectfully subtnitted,

ALAN WILSON

Attorney General

JOHN W. McINTOSH

Chief Deputy Attorney General

KAREN RATIGAN.
‘Serior:Deputy Attorney General

DANIEL GOURLEY
- Assistant Attorney General

P.0. Box 11549

Columbia, S.C. 29211

By:

‘Attorneys for'the Respgndents
Columbia, South Carolina

- Ron| | Y 2014
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'COUNTY OF CLARENDON

STATE OF SOUTH CAROLINA o |
IN'THE COURT OF COMMON PLEAS
2013-CP-14-444
BILLY LISENBY, #200273,
. AppIi;:ant;
vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, |

Respondent.

1. I am an employee-of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that tlns

is a proper circumstance of service by mail.

3. 1 have:this day served a copy of the: Return and Motion to Dismiss all Claims Except;
Austin in the above-captloned matter on the following person by depositing same in the United
States mail, postage prepaid:

Billy Lisenby, #200273 .
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

.DATED this 14" day of April, 2014,

Carolme Kalser, Legal -Asmstant.
For Respondent



STATE OF SOUTH CAROLINA)
) COURT CF COMMON PLEAS

CCUNTY COF CLARENDCON )

BILLY L. LISENBY )
200273
PETITIONER, )

TRANSCRIPT CF RECORD
V. ) 13-Cp-14-444 - =

STATE OF SOUTH CARCLINA, )
RESPONDENT. )

December 18, 2014
Sumter, South Carolina

BEFORE:
THE HONORABLE J. CORDELL MADDOX, JR., JUDGE
APPEARANCES:

STEVEN W. FOWLER, ESQ.
Attorney for the Petitioner

DANTEL GOURLEY, ESQ.
Attorney for Respondent

FRANCES B. RAY, RPR
Circuit Court Reporter
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MR. GOURLEY: This is Billy Lisenby versus
the State of South Carolina, docket nurber
2013-CP-14-0444. He's presently confined in the
South Carolina Department of Corrections pursuant to
orders of commitment of the Clarendon County Clerk
of Court. He was true bill indicted during October
2010 term of the Clarendon County grand jury for
assault on a correctional facility — correctional
officer. Scott Robinson represented him on
July 19th, 2010. He pled guilty, was sentenced by
the Honorable Howard P. King, six months
imprisomment. A timely notice of appeal was
dismissed by order dated March 6th, 2012.

Remittitur was issued March 22nd, 2012, subsequently
filed an gpplication for PCR on March 14th, 2012.

Evidentiary hearing into the matter was
convened March 20th, 2013 and was represented by
Mr. Kent. He raised ineffective assistance of
counsel claim in his PCR. The Honorable W. Jefferey
Young denied, dismissed his application with
prejudice by written order dated Ppril 11th, 2013,
filed April 17th, 2013, did not file an appeal,
filed a second application for PCR on Octcber 25th,
2013, alleging that he did not knowingly and
intelligently waive his right to file appeal
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following denial of his first PCR application.

The State filed its return and motion to
dismiss all claims except for an appeal pursuant to
Austin v. State on April 14th, 2014. He's
represented in this matter by Mr. Fowler.

THE COURT: All right. So my
understanding is what we're here today for is
whether or not he has, he should be given an
extended time to appeal the dismissal of his PCR,.
right?

MR. GOURLEY: Yes, Your Honor.

THE COURT: Okay.

MR. FOWLER: Your Honor, after discussions
with my client he cbviously feels neglected in terms
of him not having a right to file an appeal on that,
and he is — -we would be interested in showing some
evidence that he did not receive any information.

THE OOURT: Yeah, and why don't we do it
this way, I mean, just so you understand, sir. By
the way, are you from Oconee?

THE PETITIONER: No, sir.

THE COURT: So you never had — ybu've
never been in front of me in the upstate, héve you?

THE PETITIONER: No, sir.

THE COURT: Ckay. Since you're — just so
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the record is clear, since this case has been
dismissed I can't get into any of the facts. 1In
other words, the only issue I can deal with is
whether you should have an extended time to file
your appeal in 30 days. So what I need to do is
call a proffer. I'm basically just going to put you
up on the stand. I need to let your lawyer ask you
about the date when you found out that you had a
right to appeal, etc., and then I'll either give you
the 30 more days to file an appeal or I'll say you
don't and we'll go fram there so. Why don't you
come on up?

MR. FOWLER: And Your Honor, to be clear,
I have discussed this with him both earlier this
morning and after there was some discussion between
the parties and the Court earlier today between that
time and now so.

THE COURT: Yeah, and we've had — just so
the record is real clear, we've had an
off-the-record discussion about the facts. That's
how I knew them, just because I was a little
confused about exactly where we were with this thing
SO.

Okay, c;me on up.

THE CLERK: Place your left hand on the.
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PW — B. LISENBY - DIRECT

Bible and raise your right hand. State your full
name please.

THE WITNESS: Billy Lisenby.

WHEREUPCN, |

BILLY LISENBY,
having been duly sworn by the Clerk, testified as
follows: ' '

THE CLERK: Thank you. Have a seat up
here please. Please state your full name and spell
your last name for the record.

THE WITNESS: Billy Lee Lisenby, Jr. My
last namé is L-I-S-E-N, B as in boy, -Y.

THE COURT:. All right, yes, sir.

DIRECT EXAMINATION
BY MR. FOWLER:

'Q Mr. Lisenby, you filed a notice, an application

for post conviction relief in this court case,
correct, 2013-CP-14-444?

A Yes, sir. |

0 OkayL And you filed that with the Clerk of
Clarendoh County on October 25th, 2013 I bkelieve,
correct? A

A That sound about right.

Q Yes, sir.. There has been some confusion or same

question rather, about when this matter was heard
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PW - B. LISENBY — DIRECT

and your interest in appealing. If you and the —
the hearing was heard, the PCR hearing was
originally heard on March 20th, 2013; is that
correct?
A Yes, sir. .
Q Ckay. And if you, going into that and now and
what have you, you would still be interested in
filing a notice of appeal; is that correct?
A T would, sir.
Q And you'd also be interested in filing perhaps a
Rule 59(e), as in Everette; is that correct?
A Yes, sir.
Q Now you're contending today that you were never
notified of the judge's ruling in a timely manner;
is that correct?

Yes, sir.
Q It's my understanding you have perhaps a maximum
of 30 days to file an appeal after the decision is
made?
A Yes, sir.
Q OCkay.
A Ard 10 for a Rule 59, and —
Q Ard 10 for a Rule 59. So you would have been
interested in both of those dates, correct?

A Yes, sir.
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PW - B. LISENBY - DIRECT

Q And those are standard rules of law that apply to
any PCR case, correct? |

A Yes, sir.

Q Ckay. So, and you feel like you have a right to
either one of those through your attorney; is that
correct? |

A Yes, sir.

Q And Mr. Kent was your attorney in that PCR
hearing on March 20th; is that correct?

A He was.

Q Okay. And where were you incarcerated between
March 2013 and, say, Septerber of 20137

A Tiger River Correctional Institution in Enoree,
South Carolina.

Q Where's that located again please?

Enoree, South Carolina, Spartanburg C‘ounty.'

Now you were in lockup during that time, correct?
Yes, sir.

Do you remember the dates of your lockup?

Well, T was on lockup from August 2012 and — no,
June 2012 until August of 2013.

ORI © B S

Q Okay. Now are the options for receiving mail

limited in that?
A Yes, sir.

Q How s0?
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PW — B. LISENBY — DIRECT

A They have to — they bring it to your door and
you can't go pick it up. They have to bring legal
mail to your door.
Q Okay. |

MR. FOWLER: May I approach the witness,
Your Honor.

THE COURT: Yes, sir.
BY MR. FOWLER:
Q Ckay. In your application for post—conviction
relief there's an exhibit 6, and could you describe
what that is to me and the Court please.
A TIt's a letter from Mr. Shaun Kent, attorney Shaun
Kent, dated June 23rd, 2013.
Q And if you would, read the substance. I think
it's a one sentence paragraph. ' Could you read that
please.
A" Dear Mr. Lisenby, enclosed please find a copy of
your file. Should you have any questions please do
not hesitate to contact me.
Q Okay. And that's the corplete substance of the
file other than the address and some niceties at the
bottom, correct?
A Yes, sir.
Q Now is this also, you have an exhibit seven in

your application for post—conviction relief; is that
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PW — B. LISENBY — DIRECT

correct?

A Yes, sir. _ '

Q All right. Now could you describe what this
exhibit 7 is to me. .

A It's a copy of the actual envelope that he sent

- me and it states, received on June 27th, 2013.

Q Ckay. And what is that — what is that IYRCI'?
What does that stand for?

A Tiger River Correctional Institution.

Q Ckay. And that June 27th is ]USt a few days
after the June 29th eXhlblt six, correct?

A It is.

| Q Okay. Now tell me a little bit about when you

received this document, or how you received this
document? What's the status of that? ’

A It was brought to me by the mail roam personnel,
and when I received it I saw that the order wasn't
signed. R

Q Okay. So you — and I think that's also
reflected in your case as }ex,hibit'lo; is. that
correct? | | |

A Yes, sir.

Q And that's an order of dismissal — may I

approach the witness again, Your Honor.

THE COURT: Yes, sir.
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PW — B. LISENBY - DIRECT

MR. FOWLER: Thank you.
BY MR. FOWLER:
Q Could you describe what exhibit 10 is to the
Court briefly, and then we'll turn to another page.
A It's an order of dismissal by the attorney
general . |
Q OCkay. Well, it's signed by — or well, let me
rephrase that.
A Attorney general drafted it.
Q The attorney general drafted it. And on page 9
of 9 within exhibit 10, could you tell me what it
says starting right there?
A Tt is so ordered this — and it doesn't have
anything.
Q Ckay, continue on.
A Day of, blank, 2/13, W. Jefferey Young presiding
judge, third circuit judicial circuit and blank.
Q So you did not receive this order of dismissal in
Mr. Kent's June — excuse me, I want to get my days
right — June 23rd, 2013, letter; is that correct?
A Right.
Q Okay. Did that bother you that you did not get a
clocked copy of that order of dismissal?
A Yes, 'cause I didn't know when it had been
dismissed.
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PW - B. LISENBY — DIRECT

Q Okay. So it left you in a — how did you feel —
and also, were you upset~that there was no. signature |
of the judge on that order?

A Yes. ,

Q: Ckay. Howidid that make you feel in general? -

A That T lost my right td appeal, it was o?er, SO .
that's when I immediately contacted the clerk of
court, Mr. Kent, and the attorney general's office.
Q Ckay. Tell me a little bit about your, what you

- did after that. You said you contacted the Clerk of

Court. Well, let me rephrase that, Your Honor, if
you may. How did you — did the general counsel at
any point tell you that the order was, that your
case was dismissed? |
A That's how I found out the case was dismissed.
Mr. Christopher Flora fo: general counsel, in order
more for me to send mail out by SCDC dealing with
any case, I have to put a case number‘ on there. And
when I put the case number on one Qf my documents to-
the Clerk of Coﬁft they said, well, ‘I can't, I can't.; -
send it to clerk of court because I'm indigent, they
have to pay for it because the case had been
dismissed in April of 2014 — 2013, 2013.

© MR. FONLER: And if I may approat:h, Your

Honor.
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PW - B. LISENBY - DIRECT

THE COURT: Sure.

MR. FONLER: Thank you, Your Honor. 1I'll

keep asking that unless you grant me otherwise.
BY MR. FOWLER:
Q Could you describe exhibit 1 here please.

A Yes, it's a letter from general counsel stating

South Carolina Department of Corrections, Office of.

General Counsel, response to inmate correspondence.
Q Ckay. And what did it say?

A The case you're referencing was dismissed on
4/17/13 and Shaun Kent was not listed as attorney
for you.

Q So that was the real first time that you found
out that it was dismissed officially, correct?

A Yes.

Q Okay. It's my understanding that you sent
correspondence to the attorney general, attorney
Kent and the Clerk of Court on 8/6/13; is that
correct?

A Sounds about right.

Q Okay. And you also found out —— okay, and the

date of that letter, exhibit 1, is 8/21/13. And you

also asked for the clerk of court to send you
information; is that correct?

A Yes, sir.
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PW - B. LISENBY — DIRECT .

MR. FONLER: If I may just a moment, Your
Honor. |

THE COURT: Okay.

MR. FOWLER: Thank you.
BY MR. FOWLER: |
O You sent that letter on September 6th, 2013; is

that correct?

A Sounds about right.
Q GCkay. And they asked you to provide same kind of
money for a copy of that —

A Yes, sir.

'Q —that dismissal. So once again, just to

conclude my questioning, you were interested in a
right of appeal?

A Yes, sir.

Q And you were interested in perhaps a 59(e),
correct?

A Yes, sir.

Q And those two items ended at a maximum of on
Bpril 17th, 2013, correct — excuse me, May 17th,
201372

A Yes, sir.

Q. Ckay. And the letter you received from Kent as
exhibit 6 was received by Tiger River on June 23rd,
20132 |
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PW - B. LISENBY - DIRECT

A Yes, sir.
Q So you —
A Was received on July 7th, 17th, excuse me.
Q Exactly, yes, sir. Are you asking this Court for
an extension to file an appeal on a notice of appeal
and/or a 59(e) on your March 2013 PCR?
A I am.
Q Okay. Is there anything else at this point that
you'd like to express to the Court or anyone here
today in terms of what your concerns about this
matter and the timeline of you receiving proper
notice on this?
A I think that just about sums it up. That —
well, I wanted, I should have been notified of that
notice, I mean, my right for notice of appeal as,
well, as my case was turned down so I could have had
took those options.
Q Ard if you do receive samething coming out of
today's hearing you will be your planning on filing
a notice of appeal or 59(e); is that correct?
A I will do so.
Q Ckay. Unless you have anything else you'd like
to say, I have no further questions.

THE QOURT: Ckay. Anything from the
State? '
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PW — B. LISENBY — CROSS

MR. GOURLEY: Yes, Your Honor, very
briefly.
CROSS-EXAMINATION

BY MR. GOURLEY:

Q Mr. Lisenby, did you ask your attorney to file an
appeal?
A Yes, sir.
Q And when did you do that? ‘
A Well, I asked — I told him that day I wanted to
file a Rule 59(e) before I filed an appeal to make
sure that everything is in my order, and I explained
to him that — he told the attorney general to draft
it, and I asked him to make sure to look over it
'cause they don't put everything in there.
Q So Judge Young denied your PCR fraom the Bench?
A No, no, I had spoke to Mr. Kent about that 'cause
I had been through it over and over again.
Q So you told Mr. Kent the day that you were at
your PCR hearing —
A I told him the day of the PCR hearing and when he
called me at Tiger River,} prior to that.
Q Ckay, thank you.

THE COURT: Anything else?

MR. FOWLER: If I may.

REDIRECT EXAMINATION
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PW — B. LISENBY - REDIRECT

BY MR. FOWLER:
Q If samething does come out of this hearing you

understand that there's a very limited time window.

If the judge were to grant an extension, appeal

extension, it would be approximately the same dates

caning out of his signature and file date, correct?

A I understand that.
MR. FOWLER: No further questions, Your
Honor.
THE COURT: Okay. You can step down.
Anything else from the Applicant?
MR. FONLER: No, Your Honor.

THE COURT: Okay, anything from the State?

MR. QOURLEY: Yes, Your Honor, we call
Mr. Kent very briefly.

THE COURT: All right.

THE CLERK: Place your left hand on.the
Bible, raise your right hand. State your name
please.

THE WITNESS: Shaun Kent, S-H-A-U-N.
WHEREUPCN,

SHAUN KENT,

having been duly sworn by the Clerk, testified as
follows:

THE CLERK: Have a seat up here please.
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RW — SHAUN KENT - DIRECT

State your full name for the record.
THE WITNESS: Shaun Kent, S-H-A-U-N
K—E—N—T._
DIRECTEXAMINATION
EQ'MR. GOURLEY : |
Q Mr. Kent, is it your practice to discuss the
right of appeal with your clients?
A Yes, I do generally.
Q Ard when do you typically do this?

MR. FOWLER: Objection, Your Honor, as a
general question we're here specifically on this
client's procedure.

THE COURT: Okay, overruled. 1I'll allow
you to ask the question.

BY MR. GOURLEY:

Q And when do you typically do this?

A Usually — and I say generally 'cause I don't
usually do PCR cases, I ﬁsually do criminal defense
work cases. And in criminal defense work cases,
when the client comes into me initially I tell them
that T don't handle gppellate work.

Q Ckay.

A 1In PCR type cases it just depends on when it may
or may not come up.

Q Okay. Did you discuss or do you recall
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RW - S. KENT — CROSS

discussing Mr. Lisenby's right to appeal with him?
A T do not.
Q Okay. And did he ever indicate to you that he
wanted an appeal?
A And I heard fram his testimony we never discussed
his appellate rights during the hearing. That was
definitely a coriversation we did not have.
Q Ckay.
MR. GOURLEY: Your Honor, I have no other
questions. Thank you, Mr. Kent.
THE COURT: Anything from the Applicant?
CROSS-EXAMINATION
BY MR. FOWLER:
Q Do you think it's a good practice, Mr. Kent, to
discuss appellate rights with a client on a PCR
hearing?
A On a PCR hearing?
Q On a PCR — if you have a PCR client do you think
it's a good idea to discuss appeal rights and
deadlines with that client?
A T guess so. It depends on a case-by-case basis
to be perfectly honest.
‘MR. FOWLER: If I may approach, Your
Honor.

THE COURT: Sure.
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RW - S. KENT — CROSS

BY MR. FOWLER:

Q This is exhibit 6 that we went over earlier.
It's — could you describe this for me again please.
A Yes, sir. That's a letter dated from my office
on June 23rd, 2013 in response to Mr. Lisenby. He
had sent me a letter specifically asking for a copy
of his file and so I sent him a copy of his file.

Q And that's your signature, —

A That is my signature, yes.

Q —-—correct? And finally on exhibit 7, that is
your office logo, correct?

A Yes, sir.

Q Ard this is a letter you sent to him?

Yes.

And can you show the receive date there?

June 27, 2013.

And that's at Tiger River again, correct?

Yes, sir, that would be my assumption.

o P oo B oo P

Ard that's an approximate receipt date that
you're ckay with, correct?

A Yes, sir.

Q And both of these days, both of those dates, the
23rd of June and the 27th, both fall out of the 30,
10 to 30 day window after the dismissal, correct?
A Well, and you bring up the dismissal, but that
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RW - S. KENT - CROSS

Q Just answer the question if you don't mind, sir.
A Well, I can't answer your question with a yes or
no answer 'cause you say it's a dismissal, but the
order wasn't filed until January of 2014.

Q Well, it was after the hearing date, correct?

A After the hearing date, yes. I can't talk to you

about the dismissal because it wasn't filed yet.

MR. FOWLER: No further questions.

MR. GOURLEY: Your Honor, I have nothing
further.

THE COURT: Okay, thank you, sir.

THE WITNESS: Thank you, Judge.

MR. GOURLEY: Just very briefly, Your
Honor, I know we discussed it back in chambers, but
Rule 59(e), Mr. Lisenby is not entitled to file
that. There's no kind of belated Rule 59(e). I just
want to put that on the record.

THE COURT: Right, okay. What I'm gonna
do, I mean, I —

MR. FONLER: May I have a moment with my
client, Your Honor.

THE COURT: Sure.

MR. FONLER: I apologize, Your Honor, to -

interrupt.
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THE COURT: Yes.
(Attorney confers with petitioner Lisenby.)
| NR4 FOWLER: For the record, if‘you don't
mind, it's my understanding that speaking with my
client that his intention is that he would be able
to file Rule'59(e) as stated in:Nbrler (ph) versus
South Carolina 2007 and Bostic versus Stevenson. So

it's our contention that the 59(e) still survives if

-you were to provide him a opportunity to appeal.

THE COURT: All right.

Yes, sir. |

MR. GOURLEY: Your Honor, it doesn't.
That's — I mean, I can get case law out there that
says — I don't know it off the top of my head.

‘Marler, he is correct saying Marler does deal with

59(e)s that talks about the right to 59(e)s. But
there's no case out there saying that you're |
entitled to belated 59(e) similar to what we have in
Austin. Just for the recbrd, Your Honor. It's been
raised and ruled upon by the Supreme Court.

THE COURT: Okay. What-IFm.gonnéﬁdo;
based upon information in front of me I'm limited in
my ruling as to whether or not he's had sufficient
right to file his appeal. And based upon the dates
apd the way the mail, I don't think it's anybody's
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fault, I also understand that you know, supreme
cburt doesn't like us granting these unless they're,
if they're spurious. But I do think in this case
because of the timeframe he has a right to file his
appeal. As far as-59(e) I don't think that's an-
issue unless you go back and look that up, and I
don't think he's right about that but if you find
that let me know. I'm gonna give him his right to
grant it. Now here's the deal, you got to file your
appeal within 30 days of the date that you receive
my order. You can't do it right now because you
don't know exactly what you're appealing but. It's
actually, and you're not appealing — you're
appealing the previous order. I mean, that's where
this thing has gotten real confused. I'm just
giving you the right to appeal that. But that time
will start when you get my order, okay.

MR. FOWLER: And that's not your signature

‘date necessarily or the file date that's when he

gets it by mail? That to be clear, Your Honor or

THE COURT: Well, the problem is that I
can't when he gets it by mail if he's in lockdown.
I mean, you understand that you go to lockdown

that's your — you did samething to go to lockdown

129
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and I can't help the fact thét-they don't deliver
your mail thefe so. I haté to tell you bdt I think .
what probably.should.happen if, to be safe, is
they'll send me the order. Once I sign it it will
care back to both of y'all; and I would make sure
you notify him and I would give it then.

MR. FOWLER: Ckay, and I — so the
attorney general is gonna prepare the order and
provide it to you and you send me a copy?

- THE QOURT: Then you néed to let-him know
and if then — T would say file the notice of intent
to appeal and then go from there.

_MR. GOURLEY: Mr. Ballard can file the

‘notice of intent of appeal and get it to appellate

defense and they'll take over from there.

THE COURT: Yes, that's all you got to do.

* % % END OF REQUESTED TRANSCRIPT OF RECORD * * *
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STATE OF SOUTH CAROLINA.

ATE OF: , INTHE-COURT OF COMMON PLEAS -
COUNTY OF CLARENDON

FOR THE THIRD JUDICIAL CIRCUIT

Billy Liseriby; #200273, 2013-CP:14-444-

PURSUANT TO AUSTINV.STATE '
Ea—r S

for)

VS
el
WY

Staie-of:South-Garolina; : ~

)

)

y
Applicant, 3y ORDER GRANTING AN APPEAL.

)

)

)

)

Respondent, )

)

A 10 Wd 3

=
2L 857
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&

Ehis 'maitei-coiies- befotre-the Court by wa»g: of aii application for'-postvcon;\'icti‘on?
{(PCR) dﬁtdd"Og{t’bbeer’Sf,;2}):{153; Thie.Respondent-made its Retum aﬁd Motion to Dismiss. on April
14,-'20']'4-;,. An. evidentiary hearing on. the- miatter was- convened on December lAsz_QO,l-d.; at the
S»;imlcr-Crounty. Courthouse. The A_ppl.fcant_ was present at the hearing and reprei:sehxcd b_.y-fS""te'\;eri
Fowler; Esquire. Daniel:Gourley, Esquite, of :1he'-'.Si01i1‘ﬂ1~G,afoléinQ%Qﬂﬁ§¢:.gf ‘the:Atiomey:Gerieral
represented-he. Respondent.

Tlae Co_u_r"t had before it:the- guilty plea. transcripi, the ‘Glarendon County. Clerk:of Court’s
records;. the _App.licanf"~s records from the. South Carolina Depanmen't" of Correetions, e
Applicant’s application, tlie'Respondent's Return and Motion to Dismiss, and the SoufhCarolina
Qouxi' of Appeals records.

PROCEDURAL HISTORY

“Thie, Applicant, is piésently confined. in the South Carolina Departrient of ‘Correctiois
pursuant to-otders of ¢commitnent of thé Clarendon. County' Cleik-of Coiurt; The: Appi’jxcéiﬁ_tﬁ Was
tiie bill ifidigted:during.the. Ocidber 2010 term: of ‘the:Clarenden County. Grand Juzy-for. Assaili

on: a Correctional ‘Fatility-(2010:G8:14-04%4). Sioit Robirison, Esquilte; represented him: On
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July 19, 2010, the Applicant pled guilty. He was sentenced by the Honorable Howard P. King to

six months imprisonment.

A timely Notice of Appeal was filed. The appcalvwas dismissed in a written order dated
and filed March 6, 2012, for failing to establish an); preserved issues. The Remittitur was sent on
March 22, 2012. | '

The Applicant subsequently filed an application for post-co.r;viction relief (PCRj on
-March 14, 2012 (C.A. No. 2012-CP-14-00132). An evidentiary hearing into the matter was
convened on March 20, 2013, at which the Applicant was present and. represented by Shaun C.
Kent, Esquire; The Applicant raised the following issues in his first PCR:

1. Ineffective assistance of trial counsel.
a. Counsel was ineffective for failing to file-a direct appeal.
b, Counsel was ineffective for failing to pursue.an insanity defense
The Honorable W. Jeffrey Young denied and dismissed Applicant’s application with prejudice
by written Order dated Ai)ril 11,2013 and filed April 17, 2013. No appeal was filed.
ALLEGATIONS .

In his apphcauon, the Applicant alleges he is bemg held in custody unlawfully for the

‘ followmg reasons:

Ineffective assistance of Counsel
Denial of Due Process
- Conflict of Interest
The right to file an appeal from the demal of my P.C.R.

B adbadt Sl

Respondent made its Return and Motion to Dismiss on April 14, 2014, requesting an evidentiary
hearing. be held solely on the issue of whether Applicant was entitled to an appellate review of
his first post-conwcuon relief action pursuant to Austin. An evidentiary hearing was held to
solely address whether or not the Applicant freely and voluntarily waived his nght to appeal the
denial of hxs apphcatxon for post-conviction relief.

Page 2 of 4
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FINDINGS OF FACT AND CONQLUSIONS OF LAW
Applicant alleges that he was denied the right to appeal the dismissal of his previous post-

conviction relief application. Pursuant to Austin, a post-conviction relief applicant may petition
the South Carolina Supreme Court for discretionary review of the dismissal of his prior
application. The Court heard testimony from Applicant, who testified that he requested his prior
post-conviction relief counsel, Shaun Kent, Esquire, to file an appeal upon the denial of his prior
action; several documents affixed to his current application support.b.is testimony. Counsel
testified that it was his practice to discuss the right to appeal with his clients. However, Counsel
stated that he ne\"er discussed Applicant’s right‘to aﬁpeal.

After review of the facts and circumstances éurrounding the waiver of the Applicant’s
right to appgal‘ the denial .of his post-conviction relief application, this Court finds that the
Applicant is entitled to appeal the denial of his first post-conviction relief application (2012-CP-
14-60132) pursuant to Austin v. State. This Court finds that Applicant did not voluntarily waive

his right to appeal the post-conviction relief court’s denial and dismissal of his prior post- '

‘conviction relief action.

Howéver; this Court summarily dismisses the Applicant’s allegation that his prior PCR
Counsel was ine&“eétive for failing to file a 59(¢) and. théreby- entitling him to a belated 59(e) of
his first PCR application (2012-CP-14-00132), as this claim is outside the scope of PCR. This
Coun notes the Slxth Amendment right to effective assistance of counsel does not extend to state
post-convxchon relief actions. Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546, 115

L.Ed.2d 640 (1991). This Court finds that the contention that prior PCR counse] was ineffective

. for faxlmg to file & 59(e) is non justiciable. Aice, 305 S.C. at 451, 409 S.E.2d at 394.

The only recognized exception to the rule barring claims of ineffective assistance of post-
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c:Jnviction relief counsel is found in Austin v. State, 305 S.C. 453, 409 SE.2d 395’(19915.
Austin recognizes a general exception to this rule where prior post-conviction relief counsel fails
to appwl the denial of the application. Id. Austin “is limited to its particular factual situation . ..
" Aice, 305 S.C. at 452, 409 S.E.2d at 394.. Applicant invites this Court to extend Austin's
holding to include a claim of ineffective assistance of PCR counsel for failing to ﬁle- a motion to
alter or amend judgment pursuant to rule 59(e) SCRCP. However, this Court finds Austin does

- not oonfemplate such reasoning and declines to extend Austin’s specific exception to ineffective
assistance. of post-conviction relief counsel to include a claim of ineffective assistance of PCR
counsel for'failing to file a rule 59(e) SCRCP.

Based upon the foregoing, this Court finds that the gramting of an appeal of :the '
Applicaht’s first post-conviction relief action (2012-CP-.1 4-00132) pursuant to Austin v. State is -
warranted. All other allegations are denied and dismissed with prejudice.

IT1S THEREFORE ORDERED:

1. That the Applicant be granted an appeal of case 2012-CP-14-00132 pursuant to
’ Austin v. State: and :

2. That the Applicant remain in the custody of the South Carolina Department. of
Corrections. '

AND IT IS SO ORDERED this /2 day of&//n"(l p0f) s,

e/
I. CO?BELL MADDOX, JR.

Presiding Judge
“Third Judicial Circuit

M South Carolina.
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ARREST WARRANT NUMBER
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| DOCKET NO. 204t £5:44:58¢
' The State of South Carolina
County of CLARENDON

COURT OF GENERAL SESSIONS

"OCTOBER TERM - 2010

THE STATE

vS.

" BILLY LISENBY

Indictment for

ASSAULT ON A CORRECTIONAL FACILITY
. EMPLOYEE

I

C. KELLY JACKSON, SOLICITOR o (




STATE OF SOUTH CAROLINA) INDICTMENT FOR

) .
" COUNTY OF CLARENDON ) ASSAULT ON A CORRECTIONAL FACILITY BMPLOYEE )

At a Court of General Sessions, convened on October 7,'20-10 the Grand Jurors of

CLARENDON County present upon their oath:

That Billy Lisenby did in Clarendon County on or about March 30, 2009, knowingly and
- willfully assault, beat or wound Correctional Facility Officer Natasha Miller, a peace officer of
this State, while the defendant was an inmate at the Turbeville Correctional Institution, in
violation of Section 16-03-0630, S. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made -
and provided.

ot o __

SOLICITOR




