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Per the Clerk of Court’s directive in the letter dated November 24, 2015 (received by
counsel on November 30, 2015), Appellant Brian Talkington submits the following

memorandum of appealability: -

1. This matter is properly before this Court pursuant to S.C. Code Ann. §14-8-200(a) in that

this Court “has jurisdiction over any case in which an appeal is taken from an order,

judgment, or decree of the circuit court.” This Court should “apply the same scope of

review that the Supreme Court would apply in a similar case.” Fuither, the lower Court’s

order denying injunctive relief as well as his requests for the extraordinary writs of

prohibition and mandamus is immediately appealable under S.C. Code Ann. § 14-3-



330(4) because it is in the nature of an injunction.!, fo wit: to prohibit the State from
prosecuting Appellant (“Talkington”) in multiple Courts at the same time after hz;ving the
initial case dismissed, and so as to prevent there to be a transcript from the initial |
proceedings, to Talkington’s prejudice. Alternatively, should the Court determine that the
denial of Talkingtonfs request for injunction and/or writs of prohibition and/or mandamus
is not an appealable ofder to this Court, VTalkington requests that this Court treat the
within appeal as a petition to the appropriate Court for writs of prohibitioﬁ and/or
mandamus. |

. This matter dates back to July, 2011; involves no less than four (4) previous docketed
actions (2015-GS-40-01723; 2014-CP-40-07362; 2013A4010601092; and 1902097) in no
less than three (3) courts of various jurisdiction (Richland County General Sessions
Court, Richland County Common Pleas Court (as éppellate authority over Richland
County Magistrate’s Court); and Richland County Magistrate’s Coﬁrt (at least twice)); in
which the State has alleged three (3) separate and-distinct crimes (Criminal Domestic
Violence (“CDV”), Second Offense; CDV, First Offense; and Criminal Domestic
Violence of a High and Aggravated Nature (“CDVHAN")) committed by Talkington. At
the time of the within appeal, two (2) matters above (2015-GS-40-01723 charging
CDVHAN and 2013A4010601092 charging CDV, First Offense) are pending,
simultaneously, in both Richland County General Sessions Court ‘and Richland County
Magistrafe’s Court. This is so despite each of these docketed actions stemming from the
exact same nucleus of 6perative facts. Additionally, the Circuit Court’s Order subject to

this appeal does not address, and Talkington has previously challenged over the better

! The Court of General Session has subject matter jurisdiction to issue injunctions where necessary
to protect its proceedings. Ex parte: The State-Record Co., Inc., 332 S.C. 346, 504 S.E.2d 592
(1998).



part of half a decade?, the constitutionality of the State’s actions’ and their impact on

Talkington’s constitutional and due process rights.

3. By way of backgrOuhd:

a. OnlJuly 11, 2011, Talkington was arrested and charged with CDV, Second

Offense (Warrant 1902097), a charge exclusively within the jurisdiction of the
General Sessions Court (S.C. Code Ann. §16-25-20(B)(2)). Talkington
consistenﬂy and éorrectly argued that there Was no prédicate‘CDlV, First Offense
conviction, such that the General Sessions Court.lwould never have jurisdiction in
the first place. ‘

Subséquent to a preliminary hearing being held (in Magistrate’s Court), the State
conceded that there was no predicate first offense conviction. The case was then
assigned to a magistrate’s level assistant solicitor. However, rather than following
proper procedure, fo wit: dismissing or deciding to “nolle prosse” the charge (over
which the Court of General Sessions had no jurisdiction) and simply charging
Talkington with CDV, First Offense, the State unilaterally “remanded” the case
from General Sessions to Magistrate’s Court, in clear violation of lziw, the
directives of Court Administrétion, and the directives of the Supreme Court.*
Talkington, through counsel, repeatedly made clear to the State that the procedure
it was following was improper and that he would make the appropriate motion at
the appropriate time. _ .

The matter was set for trial in Magistrate’s Court on February 26, 2013.
Talkington was advised by trial notice that, if he did not appear, he was subject to

being‘ tried and convicted in his absence. On February 26, 2015, Talkington

2 The delays in this case are through no fault of Talkington. Had the State followed the proper
procedures from the inception, the case would be concluded. It is noteworthy that Talkington was
even willing to have the matter tried before a judge alone, but the State insisted upon a jury trial.

3 Including the State’s current attempt to prosecute Talkington in two (2) different Courts
(Richland County General Sessions Court and Richland County Magistrate’s Court) at the same

time.

4 See Enclosure 1.



appeared. The State appeared for trial proclaiming its intent to proceed with the
trial. A jury venire was qualified and a jury was selected. Thereafter, Talkington
‘agreed to having his Motion to Dismiss heard upon the condition that it be as‘if‘
the jury were sworn, such that jeopardy would aftach._The Court (Judge Edmond)
heard Talkington’s Motion to Dismiss, and then dismissed the case over the
State’s objection. After dismissal of the case,' the Staté repeatedly represented,
verbally and in writing, that:
i. The State had engaged in (ex parte) communications with a Circuit Court
J uage and that the case was being remanded;
ii. The State was appealing the dismissal of the case; and that
iii. The State had sought and/or was seeking an Attorney General’s Opinion.
The State did not, in fact, appeal but failed to timely communicate that
“circumstance to Talkington or the Court. As a direct consequence, the retention
time expired for preservation of the audio recording, transcript, and other
pertinent record of the proceedings that led to the dismissal. In November of
2013, the State indicated that it had “decided to nolle prosse” the initial CDV,
Second Offense charge against Talkington, and recharge him then on a statutory
charge of CDV, First Offense — Warrant 2013A4010601092 (alleging the exact
same facts/incident giving rise to the initial charge that had been dismissed).
Talkington was re-arrested and jailed over a number of days during the
Thanksgiving holiday weekend.
The “new” case was set for a pre-trial hearing in Mégistrate’s Court before Judge
Stroman on July 24, 2014. Talkington argued that he was being subjected to -
Double Jeopardy and/or other constitutional violations, including violation of
fundamental due process. Talkington submjtted that the matter should be
dismissed, or that the matter should be referred for disposition to the Magistrate
Judge who issued the initial (and subsequent) warrant, since he was likely
unaware of all of the circumstances. Alternatively, Talkington argued that the
matter should be referred to the Magistrate Judge (Judge Edmond, who had
initially disrrﬁssed the case) for a proper dispositibn and/or a making of a record.
4



The State agreed with the latter of Talkington’s arguments. Judge Stroman
ordered that the matter was to be referred to Judge Edmond.

g. On September 10, 2014, another pre-trial hearing was set, ostensibly to be heard
before Magistrate Judge Edmond. However, instead of the matter being set before
him (Judge Edmond), it was set before yet another Magistrate Judge. Instead of
honoring the directive of Judge Stroman and referring the matter to Judge
Edmond, that Magistrate ruled that the relief sought by Talkington could not be
granted because the Magistrate’s Court never had jurisdiction initially. From that
ruling, Talkington appealed to the Circuit Court.

h. The matter was then heard by the late Circuit Court Judge Kinard on March 6,
2015. Judge Kinard determined that the matter should be remanded specifically to
Magistrate Judge Edmond for the limited purpose of attempting to reconstruct a
record. Otherwise, the Circuit Court retained jurisdiction.

i.  Upon the Circuit Court directing that the matter be remanded for the limited
purpose of attempting to reconstruct a record, the State had Talkington indicted
for the General Sessions Offensé of CDVHAN (arising out of the exact same,
2011 incident giving rise to the initial charge that had been dismissed and then
recharged as a CDV, First Offense in November, 2013). Talkington was re-
arrested (the»third time for the exact same offense), booked, efc. on May 6, 2015.
Talkington appropriately indicated his objection to the process to the State and to
the lower Court.’ |

J- The matter was heard on September 9, 2015 and decided on October 12, 2015 in
favor of the State by the lower Court (and Talkington’s Motion for |
Reconsideration was denied on October 26, 2015 but not received by Talkington
until November 9, 2015). However, the lower Court never fully addressed the
implications of allowing the State to, in essence, prosecute Talkington in two
Courts of varying jurisdictional authority for two (2) separately charged crimes

‘arising out of the exact same nucleus of operative facts. Talkington contends that

> See Enclosure 2.



this is a (further) violation of his constitutional rights and that this Court éhould
address the matter fully in the within appeal.

4. Alternatively, should the Court determine that the denial of Talkington’s request for
injunction and/or writs of prohibition and/or mandamus. is not appealable, Talkington
requests that this Court treat the within appeal as a petition to the appropriate Court for a
writ of prohibition and/or mandamus.

5. There is a sufficient record available for purposes of this appeal, and should the matter
not now be addfessed, the State will be allowed to continue to circumvent the law, clear
directives of Court Administration, and those of the Chief Justice of the Supreme Court.

6. Therefore, Talkington requests that the appeal be allowed to proceed or, in the
alternative, that the Court treats the within appeal as a petition to the appropriate Court

for a writ of prohibition. The issues herein are important to the administration of justice.

December 4, 2015

Truslow & Truslow Law Firm

P

DOUGLAS N TRUSLOW
(SC BAR 5642) '
NEAL D. TRUSLOW
(SC Bar 77806)
P.O. Box 1465
Columbia, SC 29202
(803) 256-6276
Fax (803) 256-7659
douglastruslow @truslowlaw.com
nealtruslow @truslowlaw.com




Other Counsel of Record:
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Assistant Solicitor
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Joseph Y. Shenkar

Assistant Solicitor

Fifth Judicial Circuit

P.O.Box 192

Columbia, South Carolina 29202
(803) 576-1832

Fax: (803) 576-1718
shenkarj@rcgov.us




ENCLOSURE 1



South

S.C. Code Ann. § 22:3-545

This document is current through all Legislation cnacted in the 2014 Session

Carolina Code _of Laws Annotated > TITLE 22. MAGISTRATES AND CONSTABLES >

CHAPTER 3. JURISDICTION AND PROCEDURE IN MAGISTRATES' COURIS > ARTICLE J.

CRIMINAL JURISDICTION

§ 22-3-545. Transfer of certain criminal cases from general sessions court.

(A)

(B)

<)

)
(E)

Notwithstanding the provisions of Sections 22-3-540 and 22 -3-550. a criminal case, the penalty for which the ¢crime

in the case does not exceed five thousand. five hundred dollars or one year imprisonmient, or both. either i
originally charged or as charged pursuant 1o the terms of a plea agreement, may be transferred from general sessions
court if the provisions of this section are {ollowed.

(1) The solicitor. upon ten days’™ written notice to the defendant. may petition a circuif court judge in the circuit
to transfer one of more cases from the general sessions court docket to a docket of a magistrates or municipal
court in the circuit for disposition. The solicitor’s notice-must fully apprise the defendant of his right to have
his case heard in generzii sessions court. The notice must include the difference in fury size in magistrates or
municipal court and in general sessions court. The case may be transférred from the gencral sessions court
anless the defendant objects after notification by the solicitor pursuant 1o the provisions of this item. The
objection may be.made orally or in wriling ut any time prior 1o the trial of the cuse or prior to the entry of a
guilty plea. The objéction may be made to the chief judge for administrative purposes in the judicial cireuit
where the charges are pending: the trial judge. or the solicitor. Before impaneling the jury or accepting the
euilty plea of the defendant, the trial judge must receive an affirmative waiver by the defendant, if present.
of his right o have the case tried in ggnerdl sessions court. The defendunt must be informed that, if tried in
general sessions court, the case-would be tried in front of twelve jurors who must reach a unanimous verdict
before a finding of guilty of the offense can be rendered in his case. and that if tried in magistrates or municipal
court. the case would be tried in front of six jurors who must reach a unanimous verdict before u finding of
guilty of the offense cun be 'rcuc‘hcd in his case. The defendunt may waive any and all of the rights provided
in this subsection, in writing. prior-1o the impaneling of the jury or the acceptance of the defendant’s guilty
plea.

2) A case transferred (0 a magistrates or municipal court not disposed of in one hundred cighty days {rom the
dute of transfer automatically reverts to the docket of the general sessions: court.

All cuses transferred to the magistrates or municipal count must be prosecuted by the solicitor's office. The chief
magistrate of the county or the chicf municipal judge of the municipality, upon petition of the solicitor, shall set
the terms of court and order the magistrates and municipal judges to hold terms of court on specific times and dates
for the disposition. of these cases: ’

Pravision for an adequate récord must be made by the solicitor’s office.

Notwithstanding another provision of law. all fines and assessments imposed by a magistrate or municipal judge
presiding pursuant 10 this section musi be distributed as if the fine and asscssment were imposed by a cireuit court

pursuant to Sections 14-1-205-and J4-1-206. This section must not result in increased compensation to a magistrate
presiding overa trigl or hearing pursuant o this section or in 'other additional or increased costs to the county.

History

1997 Act No. 210§ 151993 Act No. 174§ 1 1994 Act No. 497, Part 11, § 36K: 1994 Act No. 499, §§ 1. 2. 1993 Act

No. 7. Part 1, §§ 16, 21; 2000 Act No. 376, § 2. 2004 Act Ne 214, 8 1. 2012 Act No. 169, § 1 eff May. 14, 2012.
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South Carolina Court Administration
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ROSALYN W. FRIERSON ‘ 1015 SUMTER STREET, SUITE 200
DIRECTOR ~ COLUMBIA, SOUTH CAROLINA 29201
TELEPHONE: (803) 734-1800
FAX: (803) 734-1355

MEMORANDUM

TO: Magistrates and Municipal Judges
FROM: Robert L. McCurdy, Assistant Director
RE: Disposition of Cases Beyond Magistrate and Municipal Court Jurisdiction

DATE: April §,2010

Magistrates and municipal judges are sometimes asked to “handle” circuit court cases which have been
“remanded” to them for disposition. Sometimes this is done as part of a plea bargain agreement in the
Court of General Sessions. At other times, the attorneys “agree” that a civil case be tried in magistrate’s
court even though the amount in controversy exceeds $7,500.00. Chief Justice Toal has asked us to
inform you of her specific instructions that magistrates and municipal judges should not hear cases
outside their subject matter jurisdiction, eveén upon agreement of the parties. If you are ordered to dispose
of such cases, you are asked to contact us immediately.

RLM/mhb

Cc: Solicitors
Circuit Court Judges

http:/Avww .judicial.state.sc.us/summaryCourtBenchBook/MemosHTML/2010-01 htm
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State v. Langford
Supreme Court of South Carolina
April 18. 2012, Heard: November 21, 2012, Filed
Opinion No. 27195

Reporter

400 §.C. 4212 T35 S.E2d 471; 2012 S.C. LEXIS 278

The State. Respondent, v. K.C. Langford. .lil, Appellant.

Subsequent History: Related pmcccdmo at State v Phil-
lips, 2012 S.C. Unpub LEXIS 64 (8.C. Nov: 21, 2012)
Rehearing denied by State v Langford, 2012 5.C. LEXIS
320 (8.C., Dec. 20, 2012}

US Suprum C()urt L&.I‘UUMI'I dum,d by Langford v, Sonuth
1IN O, 1_1'201 S

Prior History:
Appellate Case No. 2010-173128. William P Keesley.
Circuit Court Judge.

[##%§] Appeal From Edgeficld County.

Disposition: AFFIRMED.

Core Terms

cases, genéral sessions, speedy trial, indictment, dockets,
vested, days. speedy trial right, continuance, preserved,
prepare, delays, separation of powers, courts. trial judge.
partiality, prosecute. charges, issues. track, motion to dismiss,
prosecutorial, appearance, infringes. violates, factors, amicus.
arrest, roster, presumptively prejudicial

Case Summary

Procedural Posture

After a jury trial in the Edgeficld County Circuit Court
{South Carolina), defendunt was convicted of armed robbery.
kidnapping. first-degree burglary, and civil conspiracy. He
appealed. i

Overview

Defendant's case was not tried untit nearly two yeurs after
his arfest. After his appeal was perfected. the &taté public
defender association filed an amicus brief challenging the
comstitutionality of S.C. Code Ann: § 1-7-330 (20083), which
vested control of the criminal docket in the circuit solicitor.

:’:\lihough, this issue had not. been raised by defendant, the
high court clected to address it because of its public
importance. As § 1:7-330 was at odds with the court’s
inherent judicial power to control the, order of its business.
it violated the separation of powers principle cembodied
5.C Const art. 1, §8
defendant did not suffer any prejudice from the solicitor’s

& and was UHCQI)&U[U\IOHJ H(}WLVCI‘

controlling when his case would be called for trial. It
rejected his claim that the solicitor, part of the executive
branch. engaged in judge-shopping. as there was no evidence
the trial court ruled in favor of the Stawe on various issues
out of unimus towards defendant or allegiance to the State.
The two-year delay in bringing the case to trial did not
violate defendant’s constitulional right 10 a speedy trial
because there was no evidence of uny actual prejudice 1o his
case.

QOutcome

The judgment was affirmed.

LexisNexis® Headnotes

Constitutional Law > Separation of Powers

Criminal Law & Procedure > Preliminary Proceedings > Pretial
Motions & Procedures > Continvances

Governments > Courts > Awthority to Adjudicate

HNI1 The South Carolina Supreme Court has recognized
that the authorily of the court to grant continances and to
determine the ofder in which cases shall be heurd is derived
from its power to hear and decide cases. This adjudicutive

power of the court carries with it the inherent power to

contral the order of its business to safeguard the rights of
litigants. S.C. Code Ami. §$.1 .7-330 (2005). whith vests
control of the criminal docket tn the cireuit solicitor. is at
odds with this intrinsically judicial power. The supreme
court therefore holds thut §.7-7 330 violates the separation
of powers and therefore is unconstitutional.




400 S.C. 421, #4210

Crimingd Low & Procedure » -
> Constitational Isues

> Reviewability » Preservation
for Boview »

HA2 Constitutional questions must he preserved Hke any

“other issue on appeal.
Criminal Law & Proveduse > . > Reviewability » Preservation

for Review > Requirsments '

HN3 An issue must Ha
be preserved for review,

ve heen raised to and ruled upon ©

Criminal Law & Procedure > Appeaks » Procedural Matters >
Notice of Appeal

Criminal Law & Procedure> .. > Reviewahility > Prese Ve umn
for Review > Reguiremenms

HN4 See S.C. App. Ct. R. 208(bi( 1 1B,

Civil Procedure > Appeals > Anvieus Curine

Criminal Law & Procedurs > ’n;}mix > ?‘mwdum! Manters »
Brefs

Criminal Law & Procedure > Appeals » Procedural Matters »

Nutice of Appeul

Criminal Low & Provedure > ... Reviewability > Presvrvadion

for Review » General Overview

HN3 S.C.App. Cu R 213 providé ih‘u an amicus brief shall
be limited to argument ol the toues on appeal as presented
by the parties. Nevertheless, the South. Carolina Supreme
Court has considered arguments faised- oaly by an amicus
when they coneern a matter of significunt pubdic interest.
This exceplion o Rualfe 213 must be, applicd narrowly and
only under the appropriatc circumstunces so us not 1o
eviscerate the long-standing. preservation requirements in
the supreme court’s jurispradence.

> Case or me_qgvar;;y >

Constitutiond . Law | »

Constitutionality of Legistution > Inferences & Presumptions
Fyidence » Bardens of Pronf » Proof Beyond Reasonable
Doubt '

HN6 In reviewing the validity of a statute. the court s
reluctant 1o find it unci}nﬁiiiuii(}nai; The court will therefore
make every presumption in favor of its validity. The party

challenging the statute bears the heavy burden of proving
that its repugpance to the constitution is LI car-aml N\eand a
reasonable doubt.

Constitutions] Law > Separmion of Powers

HNA7 The South Carolia Constitution mandutes that the
fegislative, exceutive. and judicial powers of the government

e

735 S.E.24d 471,

Page 2 of {6
w2471 2012 S.C. LEXIS 278, #=%]

and distinet from each other. and
no person of persons exercising the functions of one of said
departments shall assume or discharge the duties of any
other. $.C. Const, art, L35

shull be Torever separate’

Constitutional Law > Se paration of Powers

Governments > Local Governménts > Employoes: & Officials

HNS The only reference to government solicitors i the
South Carolina Constitution is in the urticle creating the
judicial department, $.C. Const art. ¥, §:24. However, §24
also provides that the: ‘JCIitIdl assembly shall 31“0&'!(1&3 by faw
for their duties. To -that end. S.C. Code Ann, -1 110
{2003) thmrd}, phices solicitors in the executive branch.
Xcmrdmg\n the- South Carolina Supréme Court concludes

that solicitors are menthens of the exceutive branch.
Constitutiona! Law > Sepuration of Powers

HN9 A usurpation of powers exists, for purposes of the
constitutional separation of powers doctrine, when there is 3
significant interference by one branch of government with

This rule is not fixed and
are grey arcas which are
There
consequently i some overlap of authority and sonwe
cncrouchment o a limited degree. At its core, the doctrine
therefore is directed only 1o, those powers which belong
exclusively to a single branch of government.

the aperatinns of another branch.
immutable. however, as there
tolerated 1o FOVOrRMENL.

complex  wreas  of

Constitutional Law > Separation of Powers

Governments > Courts > Autharity to Adjudicate

HANTH A court’s power 1o hearand decide cases carries with
it the inherent power to control the order of its business.
‘Sc‘:tinu iim trial dackét thérefﬂi‘* is the pmmﬁaiive of the

that pmpztxmtmn g‘»f 1he utrcixm_lur g&nem] sessions courts

. shall be exdlusively vested in the circuit solicitor and the

solicitor shall determine the order in which cases on the
docket ure called for wial. Ves(ing-;} mgnibcr of the
exeeutive branch with the exclusive wuthonity to perform an
inherently judicial function unquestionably-is u violation of
separation of powers: This is rmi a grey area where some
can be mlpmied bw

encroachment rather 2 complete

invasion o the cowrt’s domain.
Law > .. > Caw wr

Constitutional Controversy >

Constuutiomility of Legislation > General Overview
Governments > Courts » Authority o Adjudicute

Govermments > Loval Govermmefits > Enployees & (ificials
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400 S.C. 421, *421: 735 S.E.2d 471, #¥471; 2012 S.C. LEXIS 278, **#]

HN1I By providing that the preparation of the dockets for
general ‘sesstons courts shall be exclusively vested in the
circuit solicitor and the solicitor shall determine the order in
which cases on the docket are called for trial, the plain and
tnambiguous language of S.C. Code Ann. $ 1-7-330 cannot

be squared with judicial oversight of prosecintorial power.
Section. 1.7 3
South Carolina Supreme Court holds § 1-7-30 x
unconstitutional beyond a réasonable doubt.

Constitutional Law > ... > Fundamental Rights > Procedurat
Puie Process > Scopé of Protection

Criminal Law & Procedure » Preliminary Proceedings > Pretrial
Muotions & Procedures > Disquatifivation & Recusal

Criminal Law & Procedure > Trials > Defendant’s Rights >
Right to Due Process.

HN12 A criminal defendant has a due process right to have
his cuse heard by a faie and impartial judge. Due process
demands impartiality on the part of those who function in
judicial or quasi-judicial capacitics. Similarty, he has the
right to have a judge ussigned to his case in o manner free
from bias or the desire to influence the outcome of the

proceedings. On the other hand, he does not have a right o,

any particular procedure for the selection of the judge. Thus,
there is no right to have one’s judge selected randomly, nor
is there one to have a cuse heurd by any particular judge.
Morcover. a defendant has no vested right in the order in
which cases are assigned for tial. Accordingly, a state may
usc any method to.select judges so long as it is impartial and
not geared towards influencing the trial’s outcome.

Criminal Law & Procedure > Preliminary Proceedings > Pretrial
Mations & Procediires > Disqualifivation & Recusal
Criminal Law & Procedure > Trinls > Defendant’s Rights >
General Overview )
Criminal Law & Procedure > Appeals > Standurds of Review >
General Overview

HN13 The presumption that judges are unbiased is more
than a pious hope. Furthermore, the right to'a judge who is
free from the mere appearance of partindity is not part of due
process at all. Hence, an appellate court will not presume
the trial judge is partial simply because he was selected by
thé prosecutar. for adopting such a rule would conflate the
appearance of partiality with actual partiality. In order 10 be
entitled to relief, a defendant therefore must establish actual
partiality and prejudice on the part of the judge.

Law > > Cust

Constitutional or ‘Controversy >

Constitutionality of Legislation > General Overview

HNI4 Whether a-statule may be unconstitutional in other
circumstances has no bearing on whether it has been
unconstitutionally applied in the case at hand.

Criminal Law & Procedure > ... > Reviewability > Preservation
for Review > Exceptions te Failure 10 Object

HNI7 An appellant does not waive an objection by net
presenting it to trial court when it would be futile 1o do =o.

Conwtitutional Law > ... ¥ Fundaméntal Righes > Criminal
Process > Speedy Tria

HNIS Sce US, Conxt. amend. V1.

Constitutional Law > ... > Fundamental Rights > Criminal

Process > Speedy Trial

HN16 See 5.C. Const. art. 1, § 14.

Constitutional Law > .. > Fundumental Rights > Criminal

Process > Speedy Trial

Criminal Law & Pracedure > Preliminary Proceedings > Speedy
Trial > General Overview

Criminal Law & Procedure » Prelimindry Procecdings > Speedy
Trinl > Constitutional Right

HN18 The Supreme Court of the United Stwtes has deemed
the right to u speedy trial generically different from any of
the other rights enshrined in the U.S. Constitution for the
protection of the accused. This is due in large part to the
reality that delay is not an uncommon defense tactic and
deprivation of the right to 4 speedy trial does not per se

-prejudice the accused’s ability to defend himself. More

important, however. is the vagueness of this right. which
makes it nearly impossible to determine when it has been
violated. Indeed. the various procedural safeguards built
into the criminal process require that it move af a deliberute

- pace. Thus, there is no fixed point when the State can put the

defendant 10 the choice of cither exercising or waiving the
right to a speedy trial.

Constitutional Law > ... > Fundamental Rights > Criminal
Provess > Speedy Trial

Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overview
Criminat Law & Procedure > Preliminary Proceudings > Speedy
Trial > Constitutional Right
HN19 The constitutional right to a speedy trial is necessarily
reltive. It is comsistent with delays and depends upon
circumstances. A speedy trial does not mean an immediate



400 S.C. 421, #421; 735 S.E2d 471,

one: it does not imply undue haste. for the State, too. is
entitled to a reasonable timé in which to prepare its case: it
simply means a trial without unreusonuble and unnecessary
delav. Because of the vagaries of this unavoidably ad hoc
inquiry, the U.S. Supreme Court has acknowledged that it
can do little more than idenify some of the factors for
courts to examine. Thesce. factors include the length of the
delay. the reason for it the defendant’s assertion of his right
to a speedy trinl, and any prejudice he suffered. None of
these factors is cither a necessary or sufficient condition to
the finding of a deprivation of the right of speedy rial.
Instead. they are all refated and must be considered along
with such other circlimstances as miay be relevant. Thus, the
Supreme Court has created a balancing test which is a
rejection of inflexible approaches and weighs the conduct of
both the prosccution and the defense. If a court concludes
that this right has been violated. dismissal of the charges is
the only possible remedy.
Constitutiond! Law > ... > Fundamentdl Rights > Criminal
Process > Speedy Trial
Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > Constitutional Right '
Criminal Law & Procedure > ... > Standards of Review > Abuse
of Discretion > General Overview

HN20 A.courts decision on whether to dismiss on speedy
trial grounds is reviewed for an abuse of discretion.

Criminal Law & Procedure > ... > Standards of Review > Abuse
of Diseretion > General Overview

HN2T An abuse of discretion occurs when the trial court’s
decision is based upon an error of law or upon factuul
findings that are without evidentiary support.

Constituwional Law > ... > Fundamental Rights > Criminal
Process > Speedy Trial '
Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overvicw

Crimina! Law & Procesure > Preliminary Proceedings > Speedy
Trial » Constitutional Right

Evidence > Inferences & Presumptions > Presumptions

HN22 In reviewing u claim of u violation of the
constitutional right 10 a specdy trial. an appellae court
begins its analysis with the triggering mechanism of a
speedy trial claim. which is.the length of the delay. It shouid

not even examine the remaining fuctors until there is some’

deluy which is presuinptively prejudicial. The clock starts
running on a-defendant’s speedy’ trial right when-he is
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indicted. arrested, or otherwise officially sccused, und -
therefore the appellate court is to include the time between
arrest and “indictment. However. even the length of time
necessary 1o trigger the full inquiry is necessarily dependent
upon the peculiar circumstances of the case. Thus, a simple
prosccution for ordinary street crime ‘may have a lower
threshold for a presumptively prejudicial delay than a more
complex conspiracy cuse.

Constitutional Law > ... > Fundament} Rights > Criminal
Process > Speedy Trial

Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overview

Criminal Liw & Procedure > Preliminary Proceedings > Speedy
Trial > Constitutional Right

Fvidence > Inferences & Presumptions > Presumptions

HN23 With respect to a claim of a violation of the
constitutional right to a speedy trial, depending on the
nature of the charges, the lower courts have generally found
post-aceusation delay presumptively prejudicial at least as it

- approaches one year,

Constitutional Law > ... > Fundamental. Rights > Criminal

Pracess > Speedy Trial

Criminat Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overview

Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > Constitutional Right

Criminal Law & Procedurs > ...-> Speedy Trinl > Statutory
Right > Excludable Time Periods

HN24 With respect to a claim of a violation of the
constitutional right to a spéedy trial, differcnt weights
should be ussigned to different reasons for the delay. A
deliberate attempt by the State lo.delay the trial as @ means
of impairing the accused’s ability to defend himsell should
be weighted heavily against the government. Neutral reasons,
which could include overcrowded dockets or negligence.
are weighted less heavily but still count against the State
because it bears the ultimate responsibility for these
circumstances. Delays occasioned by the defendant. however,
weigh against him. This is not only in accord with the reality
that delay may be a defense tactic, bui itisulso a recognition
that o defendant should not be.able to procure a dismissal of
the charges against him due 10 delays he caused.
Constitutional Law > ... > Fundamental Rights > Criminal
Process > Speedy Trial ’
Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overview '



400 S.C. 421, #421; 735 S.E2d 4714,

Crintinal Law & Procedure > ... > Speedy Trial > Statutory
Right > Excludable Time Periods

HN25 A defeiidant who cuuses delays in his trial should not
he able upon return to the trial.court to reap the reward of

dismissal for failure o receive a speedy trial,

Constitutional Law > ... > Fundamentad Rights » Criminad
Process > Speedy Trial

Criminal Law & Procedure > Preliminary Proceedings > Speedy
Trial > General Overview.

Criminal Law & Procedure > Preliminary Procecdings > Speedy
Trial » Constitutionul Right

HN?26 The third fuctor in the Barker v. Wingo analysis is the
defendant’s assertion of his constitutional right to a speedy
trial. The failure to assert the right will make it difficult for
a4 defendant to prove that he was denied a speedy trial.

Constitutional Law > ... > Fundamental Rights > Criminul
Process > Speedy Trial

Crimimal Law & Procedure > Preliminary Proceedings > Speedy
Trial > Constigtional Right

HN27 The U.S. Supreme Court has identificd three different
types of prejudice the constitutional right 10 a specdy triad
secks to prevent: (1) oppressive pretrial incarcerition: (2}
anxiely stemming from being publicly uccused ol a crime;
and (3) the possibility thut the accused’s defense will be
impaired due to the death or disappearance of witnesses or
the loss of memory with the passage of time. Of these, the
most serious is the lust, because the inability of a defendant
adequately to prepare his case skews the fairness of the

entirg system.

Counsel: Elizabeth Anne Franklin-Best. of South Carolina
Commission on Indigent Defense. of Columbia. for
Appellant.

Attorney General Alan McCrory Wilson, Chief Deputy
Attorney General John W. Mclntosh, Senior Assistant Deputy
Attorney  General Salley W. Eliott, Assistant Deputy
Attorney General David A. Spencer, all of Columbia. and
Solicitor Donald V. Myers. of Lexington. for Respondent.

E. Charles Grose, Ir., of Greenwood, and Tara S. Waters, of
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Association,
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Judges: JUSTICE HEARN. TOAL. Cl., BEATTY and
KITTREDGE, 1., concur. PLEICONES, J., dissenting in u

separate opinion.

Opinion by: HEARN

Opinion

(*24735] [*428] JUSTICE HEARN: We must determine
whether Section. - 7-330 of the South Careling Code (2005),
which vests control of the criminal docket in the ciroutt

solicitor, violates the separation of powers principle
embodied in Asticle 1. Section 8 of the Sowth Caroling
Constitation.  1%4291  In 1980, HNI we recognized that
Itthe authority of the court to grunt continuances and
(=2} to determine the order in which cases shalt be heard

is derived from its power to hear and decide cases.”
Williams_v. Bordon's, Inc., 274 S.C. 275, 279, 262 S.E2d
887, 883 (1980). "This adjudicative power of the court
carries with it the inherént power to control the order of its
business o safeguard the righié of litigams.” fd. The time
has now come for us to acknowledge that section [-7-330 1s

at odds with this intrinsically judicial power. We therefore
hold that section 1:7-
and therefore is unconstitutional. However, because K.C.
Langford, 11, the Appellunt herein. suffered no prejudice as

130 violates the separation of powers

FACTUAL/PROCEDURAL BACKGROUND

On August 14. 2008, Ji Quing Chen, along with his son, Li
Guan Xin. and wife. Li Ai Ming, left the Chinese restauram
they own in Johnston, South Carolina. shortly after 10:00
p.n. and headed home. With them was & hlack bug
containing the day's carnings. When they arrived home. 3t
Quing stayed outside to water some plants while his wife
and son emtered the house. Ax he was tending to his garden,
three men wearing masks came out from the bushes. forced
him to the ground, {*¢#3] hit him. and 1ok his wallet,
Concerned that his father had not yet come inside. Li Guan
stepped out onto the porch 1o check on him. Once he was
outside, the men forced Li-Guan to the ground and asked
where the restaurant’s money was, He told them it was in
the house, and one of the men went inside to Tind it. That
mun returned shortly with the black bag, and all three of
them ran off. Because the men wore musks, the victims
were unable to provide a useful description to law
enforcement. Morcaver, it does not appear the men left any
forensic evidence during the commission of these crimes.

Investigators eventually met with Alvin Philtips, who in a
statement dated September:28:-2008. confessed that-he was
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one of the men who robbed the family. He further identified
" his cousin and Langford as the two renaining suspects. In
the absence of an eye-witness idemification and forensic
evidence. Philhips’ the ‘only
inplicating  [#430]  the other men. Langford was arrestod
shortly thereaficr on October. 3. and he was indicted for
criminal conspiracy a fow months later. in December 2008,
2 476] he was not indicted lor armaed robbery.
degree

staloment " was ovidence

Huowever,
first
[

would remain incarcerated until his trigl.

burglary. and kidnupping unil May 3.

The State attributed the délay in procuring these indictments
to difficulties in finding Chinesc interpreters to translate
what Ji Quing and his family. none of whom spoke English
well, were relaying w investigators. Furthermore, Phillips
rotracted his statement implicating Langford while the two
of them were howsed in the same detention facility. He did
so first in a signed statement dated January 29. 2009. On
March 31, 2009, he signed another Sudement wherein he
attested thut the original statement he made to ‘police in
right
when he m:tde it. According te the State,
Langford and his co-defendant pressured Phillips into

September 2008 was not trué and he was ot in the i
state of mind”

recanting. In Fact. Phillips testificd Lungford even Dbrought
him these later To “avoid further
intimidation. Phillips was moved v another facility. At
some point thereafier. although it is not clear when, Phillips
again agreed to testfy dgainst Langford. '

statements o slgm

On June 29, 2009, nearly nine months after he was wken

into custody. Langford made what appears to be pro se

motion for a speedy trial. A [#%48] hearing was ‘held on May
17. 2010, and Lungford renewed His motion at that time and
joined it with a motion o dismiss. :
which the State originully plunned to try. Langford and his

co-defendunt. with Phillips servihg as o cooperating witness

Thils was the date on

who would testify against them. But the State reccived word
that morning that Phillips decided 1o invoke his privilege
against self-incrimination and would not testify al the trial,

471,

54 2010 nincteen ‘months following his arrest. He .
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Allegedly, this was due to pressure Langford and Phillips’
cousin continued to exert on him even after his transfer.
Phillips now would not be available for cross-exanmination
at mial, and the [*431] State thercfme could not use his
prior statement implicating Langford. * Becuuse the sz; s
case against Langford résted almost exclusively on Phillips™
statement. without it the State effectively was pmxmkd
from. going '2'@:‘»'@ ard,

To remedy the situation. the State needed to try Phillips Tirst
or, presumably, obtain o guilty plea with the attendant

waiver of his right w remain silent. However. Phillips hud

retained new counsel just ¢ight days prior to. the hearing
who understandably was not ready to move forward during
that term of The State
continuance so it could proceed against Phillips wt the next

oot thercfore: requested a
available oppertunity, at which point it would then be able
to try Langford. Although the court was “deeply concerned”
by the twenty-month delay in the case. it found that "{njone
of this-delay was occusioned by any impropriety on the part
of “the -State.”
purposes. the State could not procecd in the absence of
Phillips” testimony. The court accordingly denied Langford's

It also recognized that. for all infents and

motion 10 dismiss and granted the” State « continunce,
However. cognizant of the delays which had already acerued.
the court ordered the State o wry Langford within nine
months. and it further direcied that Langlord 1*
rencw his motion at that time if the f}hm imled o du $0.

cnuld

Phillips plcd guilty in August 2010 and once again agreed to
testify for the State. La;xginrd s case was then called for trm§
on September 7, 2010, nearly two years after his arrest.

The jury convicted Langl ford on all [*2477] four churges,
und the court sentenced him o ;\wmy vears, imprisonment
on the armed robbery. kidnapping.-and tirst degree burglary
charges, and  ¥432] five years' imprisonment on the civil

conspiracy charges. ull to run concurrently. This appeal

followed. After the appeul was pu‘l’wifzd the courl of
appmix granfed pennission for the Seuth Carolina Public
file

Defender Association to an  amicus Curac bricl

Yt does not appedr the court ever ralid on Langlor d s catensibly o se motion prior to this hwrm; Morcover.

the record suggests

_that the hearing was held upon the motion of Langford’s co-defendant, Phillips” cousin. This motion was styled as a motion w dismuss

or, in the alternative, wmotion for a speedy trial.

< Bee Pruton v Unied States, 391 I 1A 126 88 5

5 “i*}fw“s} #5461 tholding the Confrontation Clause

bare the admission of & stuterent of a co-deflendant whe FETRING xaig nt whu h i m he uxed against the otherdefe nelant at triadh

R

The court would have set an carlier deudling, but there were scheduling conflicts with a pending death’ wmity trial and a vigiting

judge. Additionally, while Lasgford did file what seems.io be another pro sv motion 1o disniss on May 25, 20100 i does not appear the

court ruded on it

This was only the seeond General Séssions dorm of churt for Fdgeficld County alter May 17,

State received thit continuance.

]

20140, E’ic““"“g‘&i the term 'inowhich the
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challenging the constitutionality of section 1-7-330. This

case subsequently was certified 1w us pursuant to Rule

204(b). SCACR.

ISSUES, PRESENTED

L s section 1-7-330 constitutional?

I1. Did Langford suffer any prejudice as a result -of the
. solicitor controlling when his case.would be called for trial?

LAW/ANALYSIS

1. SECTION [-7-330

We agree with.the Public Defender Association that 3
1-7-330 is unconstitutional. Before we reach the merits of
this question, however, we must first address the State’s
position that it is not proserved for our review.

HN2 Constitutional questions must be preserved like any
other issue on appeal. In_re McCracken, 346 S.C_87, 92,
351 S#.2d 235, 238 £2001). As the State correctly notes,
this issue was not raised to or ruled upon by the circuit
court. See Wilder Corp. v Wilke, 3305.C. 71, 76, 497 S.L.2d
731, 733 {1998) (stating HN3 an issue must have been
raised to and ruled upon to be preserved for review).

Moreover, Langford™s statements of the issuc on-appeal do
not raise this question. See Rule 208(b)( 1)B), SCACR
(HN4 "Ordinarily, no point will be considered which is not
set forth i thé statement of the ixsues on appeal”). Indeed,
this issue is-only before us by way of the amicus brief filed
by the Public Defender Association, and  [##%9] HNS our
rules provide that an amicus briet “shall be limited to
argument of the issues on appeal .as presented by the
parties” Rule 213, SCACR {emphasis added )

Nevertheless, we previously have considered arguments
raised only by an amicus when they concern a “matter of
significant public interest.” Ex puarte Brown, 393 S.C. 214,
216, #4331 711 S.E.2d 899, 900 (20113 We stress that this
exception to Rule 213 must be applied narrowly and only
under the appropriate ciroumstances so as not 1o eviscerale

the fong-standing preservation requirements inooour
jurisprudence. However. we have little trouble concluding

that who decides when criminal defendants in this State
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should be tried is a matter of significant public mterest as
envisioned by Brown. 7 We therefore proceed 1o analyze the

The solicitors shall attend the courts of general sessions
for their respective. circuits. Preparation of the dockets
for general scssions courts shall be exclusively vested
in the circuit solicitor and the solicitor shall determine
the order in which cases on the docket are called for
trial. Previded. however, that no luter than seven days
prior to the beginning of each term of generul sessions
court, the solicitor in cach circuit shall. prepare and
publish a docket setting forth the cases-to be called for
irial during the-term,

HN6 In reviewing the validity of this stawte. we are
reluctant 1o find it unconstitutional. See In_re Treavnent and
Care of Luckabaugh. 351 5.C. 122, 134, 568 S.E.2d 338
344 (2002;. We will therefore muke every presumption i
[#%478] favor of its vulidity. Id. The party challenging the
statute bears the heavy [##%11] burden of proving that ”its
repugnance to the constitution iy clear and beyond a
reasonable doubt.” Id, ar134:33, 568 S.E.2d at 344

violates the separation of powers by impermissibly
conferring judicial rcsponxibi!i:{iex upen a member of the
execulive 1#434] branch. HN7 Our constitution mandales
that “the legislativé. execitive. and judicial powers of the
government shall be forever separate and distinet {rom each
other, and no person or persons excreising the functions of
one of said departments shall assume or discharge the duties
of any other.” S.C. Const._arr. 1§ 8.

One of the prime reasons for separation of powers is the
desirability of spreading out the authority for the
operation  of the
concentration of puwer in the hands of too fow, and

the  government. It prevents
provides a system of checks and balances. The
legislative department. makes the laws; the executive
department carries the laws into effect; and the judicial
department interprets and declares the faws,

State_ex rel, McLe,;)d v Melnnis, 278 S.C. 307, 312, 295

We do not take Hghtly the dissent’s concern that by addressing the merits of the Public Defender Assoviation’s argument we offend

our rules of preservation. but remain convineed this issue Falls casily within our exception. Moreover, if the.issue is truly unproserved,

as the dissent contends. we are at a loss 1o understand why the dissent addresses the merits. Preservation in South [F9710] Carolina i3

4 threshold issue and if an issue is unpreserved. it is not properly before the court and the merits should not be reached. See Sate v, Roack,

Y77 8.0 2.3, 630 STE 28 107, W7 (2008) (noting that'issues nat preserved for review should not-be addressed); Stare w Dunbar, 356

S.C. 138, 142, S8 S.E.2d 691, 694 (2003) (same).
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We begin by uscertaining where in our system of government
solicitors fall. We note HNS the only [#%%12] reference 10
solicitors in the constitution is in the article creating the

judicial department. See 5.C, Const. a/i. V § 24. However,

this section also provides thut “[tfhe General Assembly shall
provide by law for their duties.” Id. To that end.
1-1-110 of the South Curoling Code (2003) squarcly places
solicitors in the executive branch. Moreover. the Solicitors™
Association of South Carolina uncquivocally states in s
own amicus bricf defending section 1:7-330. "The Office of
Solicitor is part of the Executive Branch of our state

Sevtion

government.” vonclude solidhons

members of the executive branch.

Accordingly, we are

We nust next determine whether vesting solicitors with the

xclusive fsuthorliy w prepare the dockets for General
Sessnans is an infringement on the court’s powers. HNY
"IA] usurpation of powers exists. for purposes of [the]
constitutional separation of powers doctrine. when there is ¢
significant interference by one branch of government with
the operations of another branch.” /64 Am. Jur 2d Consti-
tional Law § 246. This rule is not fixed und immutable.
are grey arcas which are

however, as there “tolerated in
complex areas of government.” Mclanis, 278 SCoat 313
208 SE.2d ar 636 (1 9821 13] There consequently is
“some overlap of authority and some encroachment 10 @

Jus 24
Constitutional Law 3 244 ("Separation of powers does m)l
require that the branches of government be hermetically
sealed: the doctrine of separation requires a cooperative
accommodation among the three-branches of government; a
rigid and.inflexible classification of powers would render
government unworkable.”). Atits core, the doctrine therefore

limited degree” Id; see also 16A_Am,

“is directed only to thase powers wlhich belong exclusively
o a single branch of government” [6A Am. Ju. 2d
Constitutional Law § 296.

As we noted at the outset of this opinion, HNI# a court’s
“power 10 hear and decide cases.”carries with it the inherent
power o control the order 0“%1& business.” Williams, 274
SO @ 279, 262 S.E2d at 883. Setting the trial docket

therefore is the prerogative of thercoun.45"3";_9%6,{{“%"”{;2;3.?@ on

the other hand. states. "Preparation of the dockets for
general sessions courts shall be: exclusively vested in the

“434: 735 S.E.2d 471,

exclusive [reEs
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circuit solicitor and the solicitor shall detcrmme the order in
which cases on the docket are called for trial.
added). Vesting a member of the executive branch with the,
14] authority to perform an inherently judicial
function unquestionably is a vioktion of sepuration of
powers. See Hagy v. Pruii, 331 S.C. 213,222, 500 S.E2d
168, 173 (Cr. App. 1998) (Howard. I.. concurring) ("{A]
statute which attempts to exercise ultimate authority over
the inherent power of the court is unconstitutional because
it violates the separation of powers doctrine ... . 7). aff'd,
3398 (. 425, 329 S.1.2d 714 120005, This is not a grey area
where some encroachment can be tolerated, but rather a
complete invasion into.the court’s domain,

“ {emphuasis

[*479] The dissent. however. takes a different approach
and contends that finding the statute unconstitutional witl
somehow permit courts to infringe upon the powers of the
solicitor. © 1#436] Nevertheless, the dissent correctly
ac&nowtedg«.s that the discretion afforded the solicitor “does
not mean that the solicitor’s authority is unrestrained by
judicial oversight. The trial judge has the ultimate authority
to determine whether a case called by the solicitor will be
tried at a particular juncture.” Thus, it appears the dissent
truly believes the court has always ‘had the authorily 1o
control the docket. In light of that position, we ure at u loss
as [#4#15] to why it believes our holding today infringes on
the solicitor’s power.

In fact, we believe our holding is-consistent with the
dissent’s support for the importance of judicial restraint on
prosecutorial  power. However, unlike the dissenl. we
recognize that HN 11 by providing that the “{plrepuration of
the dockets for general sessions courts shall be exclusively
vested in the circait solicitor and the selicitor shall determine
the order in which cases on the docket are called for irial”
{emphasis addud) the plain  [**%16} and unambi{.uous*
language of section [-7-330 cannot be squared with this

oversight. The statute must therefore yield.

we hold section 1-7-330 s unconstitutional
beyond a reasonable doubt.

Accordingly.

1. PREJUDICE

Our determination that section_[-7-330 violutes separation
of powers is not dispositive of Langford’s appeal. To
warrant

reversal. Langford must demonstrate that he

&

and whethier he brings it 10 trial or offers a pha

Undoubtediy, the solicitor has discretion in choosing how to proceed with a case. including whether 1o prosceute in the first place
i burggiin. True oo is the fact that he must grapple with marshaling witaesses. runging

from victinis, 1o pohcc officers. 1o experts, Because the State bears the burden of proof: the solicitor also does not want w0 call the cuse

belore he hinvsell is ready. Moreover, he is the person nwst knowledgeable about the status of the case. These are atf trutsms we cannot

dispute, and they are prerogatives of the soliciter (and. to a large degree. of-defense counisel as well) and ate unaffected by our decision,
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sustained prejudice as a result of the solicitor setting when
his case was called for trial. As this case comes to us, two
different forms of prejudice are alleged: (1) Langford was

denied his right to due process because sgction i
permitted the solicitor to judge shop. and: {23 Langford was
denied his right 10 a speedy trial. We disagree that Langf ford's

trial suffered from uny infirmities as a result of section

1-7-330 and therefore alfirm his convictions.
A. Due Process

We consider first whether the power impermissibly granted
to the solicitor by secfion [-7-330 enabled him 1o [¥437)
violate Langford’s duc process rights. Although many
different violations are discussed anecdotally, the only due
pmf. SV mhmon

ml 10 have meurm:i i this cuse is thd(
[**41?1 who waulcf pres;e.k over meimd txml Ah wugh
ion 1-7- “t’) actually

we question the extent lo which 5
permitied judge shopping, we pfoceed assuming argnendo
that it did so.

HNT2 A ériminal defendant has a.due process right 1o have
his case hcard by a fair zmd impurti:d ‘udg';c S‘e*e Schweiker
o

1 {i‘)&mg (”{D}uu ProCess dummds 1mp<lﬁldhl\’ ol thc purt
of those who function in judicial

or gquasi-judicial
capacities.”). Similarly. he has the right to have a judge
assignied 1o his case “in a manner free from bias or the desire
o influence the outcome of the procesdings.” Lruz v,
Abbate. 812 E2d4 371, 574 (9th Cir, 1987} (Kozinksi, 15 On

the other hand, he does not have a right to “any particular

procedure for the selection of the judge. " Id. Thus. there is
no right to have one’s judge selected randomly, nor is there
one 1o have a case heard by any particular judge. Sinito v
United States, 750 ¥.2d 512, 513 (6th Cir, 1984). Morcover,
a defendant has “fio vested fight in the order in which cuses
are assigned for trinl.” Levine v United States, I8Z E2d 33
359 (8th Cir. 1950).

Aceordingly, a stute may use any methad to select judges so
18] not geared towards
influencing  [##480} the trial’s outcome. Without a doubt,
permitting solicitors—who represent.a party in the case

long as it is impartial and  [#%%

10

select the judge raises the specter of partiality and cufls the
validity of the entire system into question. See United Staies
v Pearson. 203 E3d 1243, 1257 {10th Cir, 2000} C'ln our
view, if the assignment of a case to an individual judge
should not be based on "the desiré to influence the outéome

<

of the proceedings,” then allowing a prosecutor 10 perform
that task raises substantial due process concerns.” (quoting

Criz, 812 F2d ar 374 Tvson v, Trige, 50 F3d 436, 442

d 471,
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¢7th Cir 1995) (Posner, 1) (“The practice of allowing the
proscculor to choose the trial judge is certainly
unsightly, as the Indiana court of :zppcak Opined‘ it does
fack the appearance of impartiality .. iz, 812 E2d at
374 ("The suggestion that the cése &mSignmem Process is
(#4381 than the
cfficient administration of justice casts a very long shadow,
touching the entire criminal justice system . . . . Seme
courts have therefore struck down their systems of permitting
prosecutors 1o select judges. State v, Simpson, 351 80 2d
1303, 1304 {La, 1989) 1#¥#19] {doing so on due process
groundsy; McDonald v, Goldstein, 83 N. Y.82d 620, 623
191 Mise. 863 (Sup. Cr. 1948} (holding that' granting
prosecutors control over choosing the judge threwtens the
independence’ Qf thc ;udlcmi y); see also Rosemond v, Catve,
383 8.C. 320, . 3 (2009) ("We
aaknowkd@ thc pmcnc,c of the prosecutor sclecting the
trial judge is inappropriate and troubling.”).

being manipulated for motives other

However. as Judge Posner wrote. HNI3 “[tihe pms*mnptim{
that judges are unbiused s more than & pious hope.”
30 E3d ar 439, Furthermore,
free from the mere uppmram'e of pd[lldill\y‘ is not pdn “of

“lithe right o aw;uds_u whu is
due process uf all.” Id_at 442
the judge is partiul mmpiy bewuae hp was selected b} the
prosccumr for acloptinﬂ wch a rule wmnid ”conﬂmeﬂ the
Kublman, 224 K Sumj. 24613, (m:?() (k‘s.D.N.Y. "002). ajj (1,
365 F2d 137.12d Cir 2004} see also Pearson, 203 E3d at
1262 ("} Wle cannot presume that a federal judge selected by
the prosecutor will be his agent or henchman.”). In order to
be entitled to reliel, a defendant therefore must cstablish
actual partiality and prejudice on the {##%20] part of the
judge. Pearsen, 203 F3d at 1263 (finding prosecutorial

selection of judge harmless error because there was no
evidence the judge decided any issue in & manner more
favorable to the prosecution than other judges would have):.
Tson, 30 F.3d at 442 (holding permilting the prosecutor o
choose the judge “does lack the appearance of impartialityl.]
but that is all. so far as the record of this case discloses, and
it is not enough”); Sinite, 750 F.2d at 313 "Even when there
is un error in the process by which tm trial judge is selected

the defendant is not denied due process as-a result of the
error ualess he cun point to some resulting prciudicc.");
Mzs;swéma 224 E Supp. 2d a1 636 ("While the Court agrees
that the former system gave the appearance of partiality,
maintaining that Justice ‘Snyder was in fact partial i% a
sepurate matter.”): Staie v, Huls, 876 Sv. 2d 160, 167 (la.
Ct. App. 1996) (noting a [#439] \hownm of préjudice was
required even after the Louisiana Supreme Court struck

down the practice of prosecutorial selection of judges on
due process grounds).
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" The only support offered for the allegution of hias by the
presiding judge in this case. Judge Keesley, is [#9%21] the
simple fact that he ruled in favor of the State on Previous
fssues that arose. Yet, there is net g shred of evide nce that he

did =0 vut of uny animus ow ards Langford or allegianee 1o

the Smu, The contention that a judge was hiased solely
beeause he ruled against a del fendant ix untenable and
insulting towards the court, and # would set o dangerous
precedent were we to sanction . Mureover; Judge walw
ordered in May 2010 that the State.try the case within nine
manths, and he would have ordergd ihz,, State to do so sooner
but for scheduling conflicts. Simply put. there s no
suggestion that Judge Keesley conducted Langlond’s trial in
anyvthing but a fair and impartial fashion. We therelord find
no evidence of actual prejudice in the record.

Undoubtedly, secticsi 1-7-330 leaves roont for abuses which
cun deny a defendant due process. Not only can the State
theoretically pick a judge w preside because he will Tavor

[##481]  the prosecution. but the Public Defender
Association’s brief containg very troubling cxamples of
abuses ovcurring i othor cases and in other forms. Andrew

M. Sicgel. When Provecutors Control € visminul Court
Dockeis: 13:\;}{1&1%% on History and Policy /mm a Lund
Time Forgot, 1#92225 32 Am. J, Crim, L. 325, 35769 (2005

~{detailing the potental ills of ;ﬁi‘r‘wm;‘umrml control of the
docket). Porhaps this is why Seuth Caroling until today has
stood alone amongst our sistér states in permitting the

ai 327 {noting that

South Curolina ix the im v state with such a svatem). OF
course, the vast :;mnw of soliciturs operate the criminal

prosecutor to control the docket, See id,

courts in a fuir and even-handed manner and the abuses
eited generally are not. associated with any nefarious intent,
They do, however. incvilubly stem from the hutire of a
system that allows the prosecution o control the criminal

docket,

Nevertheless, we connot aguate tin, potential for abuse with
it actually peeurring in this case. Indeed. HNT4 whother the
s;i:mite'ma};bc unvenstitntiondd in other circumstances has
no bearing [#4a8] on whéther it has heen unconstitutionally
applied in the case at hand. See Simuon ¥ s Hueding 338 N.C.
358 45T X 2d 838, 87T (N, ¢ 1994) ( holding pfmccx@!{}sia}
control of the docket is facially constitutipnal and must be
attacked” on an as-applied bhasis). We must therclore

735 S E2d 475
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determine whether Langford's rights were infringed based
on the record before us.
deprivation [#¢#23] alleged to have oceurred in this case. we

Under the fens of the only

find no evidence that Langford's du¢ process rights were
violated even if the State was able to select Judge Keesley

Ao proside.

B. Speedy Triul

Langford also contends the Stue’s dilwtory practices in
calling his case deprived him of his right to-a speedy trial.
T The Sivth Amendment o the United States Constitition

provides. in part, HNI5 “In all criminal prosecutiony. the
Cwrl” B
Const, amend. V1 Similarly, the South Carclina Cuonstitution
guarantees thatfN 16 "[ujny person charged with an offense
shall enjoy the right to a speedy . .. irial” SO Const,
i $ 14. The main goals of this right are to prevent undue
pretrial incarceration, minimize the anxicty stemming from

accused shall enjoy the right to a speedy

publiv accusation of a crime, «dnd timit the possibility of
long defays impairing un accused’s defense. Swaw v, Wiites
270 N 104, 107 240 K24 631, 633 (1978

HN18 The Supreme Court of the United States has deemed
this right “genérically different from any of the other rights
enshrined in the Constitution for the protection of the
accused.” Barker v, Winge 407 LS 514, 3519, 92 8 (1
2182 33 [ Ed. G e 1G72 This is duc in large. part 10
the reality that “[dlelay s not ah uncommon defense tactic”

and “deprivation of the right to a §p§‘€d‘y’ trial does not per
se prc);udxu the P441] uccused’s a bility 1o defend himself”

Id. gt 321, More important. how ever, is the vagueness of
%hib i’iﬁv.ht which makes it nearly impossible o determine

when it hus been violated. 4. Indecd, the various procedural
safeguards built into_the criminal process require that it
“move al u d(fflh&,ﬁi{x ;mc:., 7 { ’(ﬂiéé‘f ﬁzcm 5 E W d? 1"%? L5

ihmu 237 is no {ixed point . Wht?ﬂ xhc Smc caun put .

mc defendant o the choiee of f:ithcr exercising or waiving

the right to u speedy trial.” Barker, 907 S e 321

Accordingly, HNI9 "{tlhe nght © u speedy  trial s
necessarily relative. 11 is mmiswm with delayvs and depends
apon circumstances. ( J98 UL 778
573491 Pd 9%33{}&3&%3 Qmud differently, "la}

W rejoct the St argument that this i isxue is not prose rved for review due o Langl ford’s Failure 1o renew his motion todismiss

when his case wis called forwrigh In its May 2010 order dmym& lu;w ord's originagd motions, the court e quired the State to try

j#% 24 the e within nine momhx It then »aid Langlord vould renew his motion to dismiss at-that tme i the State faled to do so.

Recause dine monthy had not yet passed when he case was trivd, 1t would have been futile for Langford 1o riase the ssue again, See
4 i

State v Pace. 316 SC. 71
circuit court because it would have been futile o do sob |

74, 447 S.E2d 186, 187 (199:4) dinding HNI7 appellant did vot waive an objection by not prosenting 3L W
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speedy trial does not mean an immediate one: it does not
imply undue haste. for the [Sltate. 100, is entitled to [#7482]
a reasonable time in which to prepare its case: it simply
means a trial without unreasonable and unnecessary delay.”
Wimf:'{)r v, State, 747 S.C. ?93‘ -400 147 S"F.Zd 627, 630

tnquwjg, !hc, Supmnw Cmm hax ‘mkrmwk,dw.d il al it “can
do little more than identify some of the factors” for courts to
examine. Barker, 407 U.S, at.330. These factors include the
fength of the delay, the defendunt™s
© assertion (tf his right to a speedy trial, and any prejudice he
suffered. ¥ Id.: see also Waites, 270.8.Cat 167, 240.5 Y
at 633 (recmm/ms" the same facmr\ applv under South
Carolina law).

the reason for it

The Supreme Court has counseled further that none of these
factors is “either a necessary or sufficient condition to the
finding of a deprivation of the right of speedy trial.” Barker,
407 1S ar 533, Instead, they are all related and must be
considered along “with such other circumstances as may be
relevant.” Id. Thus, the Supreme. Court created a balancing
test which is a rejection of “inflexible approaches” and
weighs “the conduct of both the prosecution [#442] and the
defense.” d._ar 529-30. 1f a court concludes that this right
has been vmkm,d dismiss
possible rum,dy.'

al of the charges “is the only
fd qt 522 HN20 A courts decision on
whether to dismiss-on speedy trial grounds is reviewed for

an abuse of discretion. See State v, Edwards, 374 8.C. 341

571 649 8.E.2d 112, 126 (Cr. App. 2007} (applying abuse of

discretion standurd to speedy trial ¢ taim), rev'd on other
grounds, 384 S.C. 3504, 682 SE.2d 820 (2009). see also
Staee v, Redding, 274 G, 831, S51 S.F.20 79 80(Ga 2002)
(noting the inquiry [®%%27] is whether court -abused s
discretion under Burker). AIN21 7An abuse of discretion
oceurs when the trinl.court’s.decision is bused upon an error
of luw or upon lactual findings that are without evidentiary

suppon.” Fields v J. Havnes Waters Builders, Inc., 376 S.C.
545 355, 658 S.E.2d 80,85 (2008)
HN22 We begin our analysis with the “triggering

mechanism” of a speedy trial claim. which is the length of

the delay. Barker, 407 1.5 at 530. We should not even
examine the remaining factors “[ulmil there is some delay
Id. The clock starts
speedy trial right when he is
“indicted. arrested, or otherwise officially accused.” and
therefore we are to include the time between arrest and

indictment. Uuited Stares v. MacDonald 436 118, 1.6, 102
S 1. 1497, 71 L. Ed 24696 (1982}, The Supreme Court

which is presumptively prejudicial.”
running on a4 defendant’s
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was quick to remind in Barker. however, that even the
length of time necessary to wigger the full inquiry 7is
necessarily dependent upon the peculiar circumstances of
407 1

for ordinury street crime may have a lower threshold for a

the cuse.” 530-31. Thus, a simple prosecution
presumptively prejudicial delay than o more complex
conspiracy case. fd_at S31; at 331 ndl
[##528] (suggesting that.a delay of nine months could have
been presumptively prejudicial in d case that depended on
eyewilness testimony (citing United States v. Butler, 426
F2d 1275, 1277 (1st Cir, 18701

see ulso id.

fock began
, 2008, and ran untif he
was tried twenty:sthree months later on September 7, 2010.
Moreover, while the churges against him were serious, the

In the case before us, Langford’s speedy wrial ¢
when he was arrested on Ottober 3

factual prool was not complicated. Thus. this lengh of time
is  [#443] presumptively prejudiciul and triggers the
remaining Barker inquiry. See Waites, 270 S.C. at 108, 204
S.E.2d a1 653 (holding 4 two- year-and-four-month delay in

A plc}smuimn for assault and battery of a high and aggravated

nature and ior pmntmg and prcxcmmg a firearm lmpln:zitui

52&1&\‘, JO} U,S. 6--? 7, (’ 320 i‘ I 72 Sm_{_f 1, 7:‘58(} 1 7(}1 Ld, ’(1
520 (1992) (HN23 ”Depending on the nature of the charges.
the lower courts have generally found postaceusation delay
“presumptively prejudicial’ at least as it approaches one
year.”y: Brooks v. State, 283 Ga. 246, %4831 674 S.E2d
871, 873-74 (Ga, 2009} (finding a nineteen-month delay
;)resumpnw!y prejudicial in wial for murder, aggravated
assault, and [#%229] fircarms offenses).

Turning 1o the second element. the Supreme Court has
stated that HN24 "different weights should be assighcd to
different reasons” for the delay. Barker, 407 U.S. a1 331 A
deliberate attempt by the State to delay the trial us a means
of impairing the accused’s ability to defend himself “should
be weighted heavily against the government.” ld. Neutral
which could include overcrowded dockets or
negligence, but still count
against the State becausc it bears the ultimate responsibility
for these circumstances. il see also State v, Pittman, J 73
S.C. 527, 549 647 S.E 24 144, 135 (2007) ("The alimate
responsibility for the trial of a criminal defendant rests with

reasons,
are “weighted less heavily”

the State.”). Delays occasioned by the defendant; however,
weigh against him. Yermeont v. Brillon, 356 8 8 129§
1283, 1290, 173 L. Ed. 2d 231 (2009). This is not only
in accord with the reality that delay may be a defense tactic,
but it is aléo a recognition that a defendant should not be

R The circuit court did not cite to Barker or explicitly apply [#%%26] any of these factors. However, the court’s analysis largely tracks

the-substance of the test, and no pafty has contended the court did not ase the proper legal framework when ruling on Langlord’s motions.
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able to procure u dismissal of the churges against him due to
deluys he caused. See id.

The State advances two different reasons for the delays in
Langford’s prosecution. First, il argues that the initiad

twenty-month [#4#30] delay in indicting him was duc 10 its
inability to have a “meaningful” conversation with the
victims because it could not find an interpreter. Although we
are not persuaded the State used its best efforts to sectre an
interpreter. there is no evidence that it intentionally. tarried
in finding one. At most, the State was negligem; and this is
4 neutral reason for delay which does not weigh heavily
against it

[#444] Next, the State contends the final four-month delay
in trying Langford. running from May 2010 10" September
2010. was the result of Langford coercing Phillips to not
testify. From our review of the record. there is evidence that
Langford und his co-deféndant persvaded Phillips to remain
silent. So long as he did so. hie would be unavailable for
cross-examination. Thus, the State would be unable 0 use
Phillips” original statement as evidence against Langford.

. [1.S. ar 126. The loss of this crucial piece
of evidence therefore offectively gutted the Staie’s case on
the day of trial,

The State consequently ncéded to first procure a waiver of
Phillips’ right to remuin silent, and then it could trv
Langford using the statement. Because Phillips” attorney
was not ready to ¥

%31} proceed during that term of court.
however, a continuunce was required for this to happen, ¢
From that point on. the State moved with reasonable haste
given the few General Sessions terms scheduled for
Edgefield County during thatime. We agree with the circuit
court that the delays afready incurred are troubling. but we
canmnot ignore the fuct that this additional delay i the
product of Langford’s efforts to spoil the State’s evidénce.
Therefore. we will not count it against the State. See United

L. Fd.
causes delays in his trial “should not be able upon return to
the district court to reap the reward of dismissal for failure
to receive a speedy trial”).

HN26 The third ¥
defendant’s asscrtion of his right to a speedy trial. While
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Langford first fited what seems © be @ pro-se speedy trial
motion in June 2009. the record suggests thut he never
sought a ruling on it until the May 2010 hearing. Moreover,
while Langford did file a pro se motion for a speedy
wrial/motion o dismiss days after the court issued its May
3010 order. it was never P*#43] ruled upon and he never
renewed his motion when the. case ‘wax called for trial.
Although it may have been {utile for him to ruise the issue
again from an [#*+484] crror preservation standpoint, the
“failure to assert the right will make it difficult for a
defendant to prove that he was denied a speedy trinl” See
Barker. 407 1.5, at 332.

Finally, we must consider the prejudice Langford sulfered.
HN27 The Supreme Count has identified three differem
types of prejudice the right to a speedy trial seeks to
prevent: (1) oppressive pre-triul incarceration: (2) amxaety
stemmniing from being publicly accused of a crime; and (3)
the possibility that the accused’s defense will be impaired
due 1o the death or disappearance of witnesses or the loss of
memory with the passage of time. Jd. “Of these, the most

[###33] serious is the last, because the inability. of a
defendant adequately to prep:we: his case skews the fairness
of the entire system.” /d.

Langford was in jail for nearly two years pending trinl. "The
time spent in j‘:xil awhiting trial has a detrimental impactam
the individual” through its attendant job loss, disruption of
family tife, and encouragement of “idleness.” fd. While we
are cognizant of not minimizing the.deleterious elfects of
imgthy pre-trial incarceration, the two-year delay in bringing
this cuse to trinl does not amount @ a constitutional
vielation in the absence of any actual prejudice to Langford's
cave. 0 See State v, Kennedy, 339 8.C. 243, 250, 328 S.E2d

700, 704 (Ct. App. 2000} (“While Kennedy may hive been
slightly prejudiced by the twenty-six month pretrial
incarceration, the more important question is whether he
was prejudiced because the delay impaired his defense.”).
To that end, Langford has not demonstrated how his own
defense was prejudiced by the delay. Although he does
argue the final delay enabled the State to secure Phillips’
testimony and thereby bolster its case against himy, he fails
to recognize that the State only had to do s0 because of his
interference. [##¥34] [*446] Morcover. he cannot point to

3

Lungford’s argument that the State simply could have redacted Phillips’ references to him in the stalement © avord Bruton nisses

the point. Phillips was the key prosecution witness, and his testimony was essential (o the Stalé’s case. Holding that the State was

required to forego the use of Phillips’ statement against Langford without consideration of why Phillips chunged his mind would allow
Lungford 1o benefit from his tampering with the State’s star witness,

1 \While extreme delays may warrant relief baséd solely on pre-trial incarceration. this case has nat crossed that threshold. See Doggeit,

S05 ULS, at 657 ¢“I'Tlo warrant granting relief, negligence wnaccompanied by particularized trial prejudice must have fasted longer than

n&gligchce demonstrably causing such prt‘judice."}.
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any evidence of unxiety caused by the stigma of being
scvused of these crimes.

and taking
and

Locking at these. factors und the vase as u whole.
inte account the balance of the Stale’s interests
Langford's. we do not believe the circuit court abused s
discretion in finding Langford was not denied a speedy trial
in the constitutional sense,

CONCLUSION

For the foregoing rcasons, we hold scetion 1-7-330 is
unconstitutional under the separation of powers clause of
our constitution. The General Sessions docket will henceforth
be munaged pursuant to the administrative order issued in
conjunction with this opinion. Nevertheless, we affirm
Langford's convictions because he has not shown he was
prejudiced by the solicitor’s control over ca ling his case for
trial. In particular. we find no due process violation or a
denial of his right to a spcedy [#%%35] trial.

TOAL, C.J.. BEATTY and KITTREDGE, }J., concur.
PLEICONES., J.. dissenting in a separate opinion.

Dissent by: PLEICONES

Dissent

JUSTICE PLEICONES: [ respectfully dissent from that
part of the opinion that finds 5.C. Code Ann. § 1-7-330
(2005} unconstitutional.

As explained below. the constitutionality of the statute is not
before ue. Tt is axiomatic that this Court will not address a
comstitutional issue unless it is necessary to a resolution of
the case. E.g.. 8.C. Dep’t of Soc. Servs. v, Cochran, 330 S.C
4713, 589 S.E.2d 753 (2003). 1t is also axiomatic that we sit
to review the lowér court’s

properly presented by the parties for our consideration. £.g.,
Herron v. Century BMW, 395 S.C. 461, 719 S.E.2d 640
(20113, Constitutional issues ure not exempt {rom issue
preservation requirements. [d. Further, our rule restricts

amicus fo the issues presented by the parties, Rule 213,
SCACR: to strike down a statute as unconstitutional bused

upon an uamicus brief is tantamount to a sua sponle

declaration. Unless a statute  [##483] infringes upon our
jurisdiction. we may not sua  spoule declare it

unconstitutional. See. State v Keenan, 278 S.C. 301, 290
$ P24 676 124471 (1982). We should not-decide [*2*36] the
constitutionality of § 1-7-330 on this record.

Even if the constitutionality of § 1.7-330 were before us.
under our existing precedents 1 find that the statute does not

order based upon the issues
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offend the separation of powers doctrine. 1 agree that
solicitors are executive QTiCCI‘Q SC ('“mz’e Ann. § 1~]~H{)

authority to prcpm the gumm! sessions dmket in Iht.,
solicitor. and also authorizes her to determine the order in
which the docketed Finally. 1 do not
disagree with the majority that by vesting c}\duslw authority
in the solicitor to prepare the general sessions docket, and
by permitting the solicitor to call cases from that docket in
his desired order. § /-7-330 could lead to unnecessary delay,
oppressive haste. and other abuses. As 1 interpret the statute.

cuses are caulled.

however, | do not believe that it violates the South Carolina
Constitution,

We have recently addressed a separation of powers challenge
to prosccutorial authority:

Under the separation of powers doctrine, which is the
basis for our form of government, the Exccutive Branch
is vested with the power to decide when and how to
prosecute a case. Both the South Carolina Constiution
(=271 [footnote 5 citing S.C. Const. art. V. § 2] and
South Carolina case luw [Tootnote 6 citing McLeod v
Snipes, 266 S.C. 415,223 8. 1.2d 853 {1976)] place the
unfettered  discretion to  prosecute solely in the
prosecutor’s hands. The Attorney General as the State’s
chief prosecutor may decide when and where to present
an indictment,
indictment should be sought. Prosccutors may pursue 4
case to trial, or they may plea bargain it down to a lesser
offense, or they can simply decide not to prosecute the
offense in its entirety. The Judicial Branch is not
empowered 1o infringe on the exercise of this
prosecutorial discretion . . ..

 Stare v. Thrift. 312 8.C. 282, 291-292. 440 S E.2d 341,
346-347 (1994) cited with approval in State v. Needs,

3335.C. 134, 146, 508 S.E.2d 857, 863 (1998): State v.
Burdette, 335 S.C. 34, 40. 515 S.E2d 525, 528 (1999).

and may even decide whether an

Further, “[a]ll the authorities agree that, in the excrcise of a
discretionary official act, an exccutive officer cannot be
restrained, [*448] coverced. or controlied by the judicial
depurtment.” State v. Ansel, 76 S.C. 395, 57 §. £ 185(1907).

Subject to the limitations discussed below, the solicitor has
the discretion to decide [#*¥38] when to prosecute and how
to prosecute a case. This does not mean that the solicitor’s
authority is unrestrained by judicial -oversight. The trial
judge has the ultimate authority to determine whether a case
called by the solicitor will be tried at a particular juncture.
See State v. Mikell, 257 3, LJ‘ 15, 185 S.E2d 814 (1971) ("In
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the calling of cases for trial the solicitor has u broad
discretion in the first instance, and the trail [sic] judge fras
a broad discretion in. the final analysis.”). This is so hecause
the trial judge has “the inhetent power {o control the order

of [fhc court \1 huxsmzsa to mfeg.uanl m rle{hzx of lmg,dnts

Bm‘drm s Inc, 274 S.C. '?? 5 262 S.152d 88 i (19k0). In
Willicuns. the Courl held. the General Assembly violated the
separation of powers doctrine by cnacting a statute which

purported to limit the courl’s discretion to grant a
continuance in any case which invo olved an stomey-legislator
If we read §
1-7-330 as prwcmuw a trial judge from cxercising her

a8 aUOTﬂCﬂ of l'k?C{"}I‘(i WINess, or otherwise.”

discretion (o require a solicitor to place a case upon a future
docket if necessary to safeguard  [#¢39] the rights of the
defendant. then we would render the statute unconstitutional.
Such an interpretation would create a separation of powers
issue. not between the executive and the judiciary. but
hetween ihe legislative branch and the judicial hranch since
we would find lhc stutule uncomtimlionull\; infrin’c*w upnn
judicial auth
allects the caur! $ mhuen! amhumv to wtkmurd hhedms
rtahts rather, the statute represents. the reasonable delegation
[Pe486]

{ preparing the general sessions docket to the

s:ekic:it()n

The solicitor is a party to evéry general sessions proceeding.
and has the information and resources necessary to determine
when a case is ready to be called. If the solicitor is perceived
to be unlawfully ‘délaying the call of a case. the defendant
has availuble the sremedy of a speedy trial motion: I it is
with haste. the defendant may seek a
continuance. It is only logical to have the solicitor initially
set the docket since he knows the status of the law
enforcement investigation, of the examination of the forensic
“&’Idﬂnc‘f’, of any wdefendum s [*’4495 case, and of the
v Mikell, supra (A
{rEegy] pms‘cc,utm@ atiorney nommtl\f has many cases for

called undue

disposition. He must plan ahead to expedite the wm‘k of the
court.. .. ). The solicitor bears the burden of proof i inevery
Citse and should not ordinarily be compelled to call his case
before he is l'edd\f I ("solicitor has authority to call cases in
such arder and in such manner as will facifitate the efficient
adminisiration. of hig official duties, subject to the broad
discretion of the trial judge. Yemphasis supplicd). In my
apinion, there is no separation. of powers problem with §
].7.330. E.g., State v, Theift, Supra.

Finally. | disagree with the premise of the majority’s
"that section {-7-330 is at odds with E!hc courts’]
intrinsically judicial power” Even if one were to grant that

the statute creates some overlap of exceutive and judicial

opinion.

*448: 735 S.E.2d 471, *
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authority. it cannot be suid that preparing a docket and

ullino cuses i"rom 1hm docket ux‘urps* the judic‘al power

Ji 1985 .

In my <‘>pini(iﬂ, howevers we  [#%#41] cannot reach the
constitutionality of that statute in this casc. Were we o
reach the issue, I would interpret the statute in a way that
does not offend the separation of powers docirine. Il the
Court is nonetheless determined to declare § [-7-330
unconstitutional, then we must both deal with our precedents
and describe the -new system in sufficient detil that the
parties most intimately involved in the process cun
implement the necessary changes.
1 concur in the majority's decision to affirm this appeal and
in the sentiment that our General | Sessions dockeling system
needs reform. but dissent from so much of that opinion as

reaches and decides the constitutionality of § 1-7.330.

RE: DISPOSITION OF CASES IN GENERAL
SESSIONS
ORDER

Pursuant to the provisions of §.C. CONST. Art. V §4. and in
furtherance of this Court's decision in Srare v. Langford.

[#430] IT IS ORDERED that:

Cases in General Sessions Court shall proceed as follows:

(A) All cuses shall be assigned 1o a 180 day track
Uniform  Differentiated  Case
Management Order which is incorporated hercin and
made a part hercof by reference. The Chief Judge for
Admini:ilrmive Purposes (CIAP) may entertain motions
QO remaove a4y Case

consistent with  the

2] from the track and establish

" a scheduling order where appropriate.

(B) Cases within the 180 day track or cases that have
cxceceded the 180 day track by less than one (1) year.
shall remain under the control of the Solicitor, subject
to the provisions set forth below:

(1) General Docket. The General Docket CONSISts
of all pending General Sessions mitters. Absent the -
grant of a speedy trial motion. the Selicitor shal
have the initial responsibility for designating when
a case is ready for trial. Upon determining thut a
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case is ready for trial, the Solicitor shall file with .

the Clerk of Count u "NOTICE OF COURT
DOCKETING” on a form prescribed by the
Supreme Court and shall serve all parties and
counsel of record. Upon receiving such notice, the
Clerk shull place the case on the Court Docket and
the matter may be called for [*#487} trial any time
after thirty (30) days from the filing of the NOTICE

OF COURT DOCKETING. The Court Docket,

consists of all matters that the Solicitor has deemed
ready for trial. Once the case is placed on the Court
Docket, the Court assumes the responsibility for
setting a trial date and the Clerk, under the direction
and supervision of the CJAP. shall publish a trial
roster  [*4943] from the Court Docket of cases
subject for trial at least twenty-one (21} days
pefore each term of court. Publication shall be
effected once the Clerk makes the trinl roster
available in the Clerk’s office or on the. Clerk’s
internet site. The Clerk shall ulso distribute the trial
roster 1o those attorneys listed upon #t by Fax, US
Mail. hand delivery, or electronic delivery. Cases
on the trial roster not reached for trial will be
subject to being called for the next two terms of
court before being republished. It s the
responsibility of cach defense attorney to notify the
[#431] defendant that the case is-scheduled for trial
and to remind the defendamt of the right and
obligation to be present at trial. Motions for
continuance or other reliel from a published trial
roster shall be made in accordance with Rude 7.
SCRCrimP. The CJAP or presiding judge shall rule
on the motion. '

{2) Nothing herein shall affect the Court’s ubility to
schedule motions or other pretrial proceedings as
may be appropriate, or the right of the CJ APw add
cases to any trial roster or designate cases for a day
certain as the CTAP deems appropriate. subject to
the notification requirements set forth in paragraph
B(1), {=**44] above,

{C) Cases more than one year beyond their 180 day
track will be automatically transferred to the CIAP's
supervision us follows:

{1 Judicial Docket. If the Solicitor has not filed a
NOTICE OF COURT DOCKETING in accordance
with Paragraph (B) (1) above for any case more
than one (1) yéar beyond its dssigned track. it will
be automatically transferred to the Judici al Dodw[
which the Clerk shall maintain sepurate and apart
from the regular Court: Docket. The CIAP will

Jury. Before |
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administer and supervise the Judicial Docket. The
Solicitor must nmify the Clerk within fifteen (13
days after expiration of this period of time of all

“cases that are in this category and furnish the
following information: (1) Indictment. number; (2)
Defendunt’s name; {3) Date of Arrest: (4) Assigned
Assistant Solicitor; (5) Defense Counsel; (6) Date
of Indictment (True Bill); (7). Track. expiration
date; (8) Prior request(s) for continuance. The
Clerk will maintain the Judicial Docket which will
include this information.

(2) Upon placement on the Judicial Docket. the
CIAP shall arrange for the scheduling of trial or
other disposition of the case. Additionally, the
CIAP may upon the request of any party transfer
the case [¥#%45] to the umi roster in accordance

with Paragraphs (B) (13 and (2).

#4521 (3) If the case has not been disposed of
more thun ()ﬂu‘(.l) vear following its transfer to the
Judicial Docket, the CIAP will dismiss the case.
absent the Solicitor establishing good cause. Both
the Solicitor and the defendant shall be notified of
the pending dismissal and be given an opporiunity
to be heard. Cases dismissed pursuant to this
provision will be without prejudice.  unless
otherwise specified by the CJAP. The Solicitor will
notify the victim(s) of cases dismissed pursuant to
this provision.

{Dy Non-Track Cases:

The Solicitor shall furnish to the CJAP a quarterly
status report of all non-track cases. The report shall
comain information regarding the progress of the case
and the expected disposition date.

(F) Old Case Disposition:

[#+488] Any case. including non-track cases. pending
four (4) or more vears from the date of indictment by
the Grand Jury shall be dismissed by the CJAP, vnless

the Soficitor shall show good cause why it should not

he dismissed. Such dismissal is without prejudice,
unless otherwise specified by the CJAP and the Solicitor
shall have the right to re-present the matter to the Grand
461 ordering dismissal. the Clerk of
Court shall notify the Solicitor and the defendunt of the
Court’s intention 1o dismiss the case. The Selicitor
shatl: (1) within ten (10) days of receivirg -the notice

from the Court, notify-the victim{s) in writing of the
Court’s intended disposition and invite the vietimi{s) to
file a written response with the Solicitor within ten (o
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days: and (2) within thirty (30) ddys file a written  /s/ Donald W. Beauy 1.
response with the Count setting forth i dewil the
reasons. including the response(s) of the victim{s), why  /s/ John W. Kittredge 1.
the case should not be dismissed and advising the court '
ofihcﬁcxpem{?(i time of ci;spmsl'tm'n. Thf: defendant 'm;xy i/ Kaye G. Hearn J.
submit a writien response within thirty days of the
Solicitor's filing. The CIAP may schedule a hearing,  Because [ dissent [##247] from the opinion, I respectfully do
dismiss the case without a hearing, or tuke such further  not join in this order.
action as may be appropriate. Failure to respond as set
forth herain will resyu)h inn the mzl([‘m? being dismissed 1/ Costa M. Pleicones 1.
pursuant to this provision. If the Solicitor shows [*433]
cood cause, the case shall automatically be transferred
NN = - ' . November 21, 2012
ta the Judicial Docket

This order shull be effective February 4, 2013
ksf 3ean H. Toal CJ.

Columbia, South Carolina



The %upren’ie Court of South Carolina

RE: DISPOSITION OF CASES IN GENERAL SESSIONS

ORDER

Pursuant to the provisions of S.C. CONST. Art. V §4, and in furtherance of
this Court's decision in State v. Langford,

IT IS ORDERED that:
Cases in General Sessions Court shall proceed as follows:

(A) All cases shall be assigned to a 180 day track consistent with the
Uniform Differentiated Case Management Order which is incorporated
herein and made a part hereof by reference. The Chief Judge for
Administrative Purposes (CJAP) may entertain motions to remove any
case from the track and establish a scheduling order where appropriate.

(B) Cases within the 180 day track or cases that have exceeded the 180
day track by less than one (1) year, shall remain under the control of the
Solicitor, subject to the provisions set forth below:

(1) General Docket. The General Docket consists of all pending
General Sessions matters. Absent the grant of a speedy trial
motion, the Solicitor shall have the initial responsibility for
designating when a case is ready for trial. Upon determining that
a case is ready for trial, the Solicitor shall file with the Clerk of
Court a “NOTICE OF COURT DOCKETING” on a form
prescribed by the Supreme Court and shall serve all parties and
counsel of record. Upon receiving such notice, the Clerk shall
place the case on the Court Docket and the matter may be called
for trial any time after thirty (30) days from the filing of the
NOTICE OF COURT DOCKETING. The Court Docket consists
of all matters that the Solicitor has deemed ready for trial. Once



@

the case is placed on the Court Docket, the Court assumes the
responsibility for setting a trial date and the Clerk, under the
direction and supervision of the CJAP, shall publish a trial roster
from the Court Docket of cases subject for trial at least twenty-
one (21) days before each term of court. Publication shall be
effected once the Clerk makes the trial roster available in the

. Clerk’s office or on the Clerk’s internet site. The Clerk shall also

distribute the trial roster to those attorneys listed upon it by Fax,
US Mail, hand delivery, or electronic delivery. Cases on the trial
roster not reached for trial will be subject to being called for the

"next two terms of court before being republished. It is the

responsibility of each defense attorney to notify the defendant
that the case is scheduled for trial and to remind the defendant of
the right and obligation to be present at trial. Motions for
continuance or other relief from a published trial roster shall be
made in accordance with Rule 7, SCRCrimP. The CJAP or
presiding judge shall rule on the motion.

Nothing herein shall affect the Court’s ability to schedule
motions or other pretrial proceedings as may be appropriate, or
the right of the CJAP to add cases to any trial roster or
designate cases for a day certain as the CJAP deems
appropriate, subject to the notification requirements set forth in
paragraph B(1), above.

(C) -Cases more than one year beyond their 180 day track will be
automatically transferred to the CJAP’s supervision as follows:

1).

Judicial Docket. If the Solicitor has not filed a NOTICE OF
COURT DOCKETING in accordance with Paragraph (B) (1)
above for any case more than one (1) year beyond its assigned
track, it will be automatically transferred to the Judicial Docket,
which the Clerk shall maintain separate and apart from the

* regular Court Docket. The CJAP will administer and supervise

the Judicial Docket. The Solicitor must notify the Clerk within
fifteen (15) days after expiration of this period of time of all
cases that are in this category and furnish the following

" information: (1) Indictment number; (2) Defendant’s name; (3)

Date of Arrest; (4) Assigned Assistant Solicitor; (5) Defense
Counsel; (6) Date of Indictment (True Bill); (7) Track



expiration date; (8) Prior request(s) for continuance. The Clerk
will maintain the Judicial Docket which will include this
information. :

(2) .~ Upon placement on the Judicial Docket, the CJAP shall arrange
for the scheduling of trial or other disposition of the case.
Additionally, the CJAP may upon the request of any party
transfer the case to the trial roster in accordance with
Paragraphs (B) (1) and (2).

3) If the case has not been disposed of more than one (1) year
following its transfer to the Judicial Docket, the CJAP will
dismiss the case, absent the Solicitor establishing good cause.
Both the Solicitor and the defendant shall be notified of the
pending dismissal and be given an opportunity to be heard.
Cases dismissed pursuant to this provision will be without
prejudice, unless otherwise specified by the CJAP. The
Solicitor will notify the victim(s) of cases dismissed pursuant to

“this provision.

(D) Non-Track Cases:

The Solicitor shall furnish to the CJAP a quarterly status report of all
non-track cases. The report shall contain information regarding the
progress of the case and the expected disposition date.

(E) 0ld Case Disposition:

Any case, including non-track cases, pending four (4) or more years from
the date of indictment by the Grand Jury shall be dismissed by the CJAP,
unless the Solicitor shall show good cause why it should not be
dismissed. Such dismissal is without prejudice, unless otherwise
specified by the CJAP and the Solicitor shall have the right to re-present
the matter to the Grand Jury. Before ordering dismissal, the Clerk of
Court shall notify the Solicitor and the defendant of the Court’s intention
to dismiss the case. The Solicitor shall: (1) within ten (10) days of
receiving the notice from the Court, notify the victim(s) in writing of the
Court’s intended disposition and invite the victim(s) to file a written
response with the Solicitor within ten (10) days; and (2) within thirty (30)
days file a written response with the Court setting forth in detail the-
reasons, including the response(s) of the victim(s), why the case should



not be dismissed and advising the court of the expected time of
disposition. The defendant may submit a written response within thirty
days of the Solicitor's filing. The CJAP may schedule a hearing, dismiss
the case without a hearing, or take such further action as may be
appropriate. - Failure to respond as set forth herein will result in the matter
~ being dismissed pursuant to this provision. If the Solicitor shows good
cause, the case shall automatically be transferred to the Judicial Docket.

This order shall be effective February 4, 20 1'3.

s/ Jean H. Téal ‘ CJ.
s/ Donald W. Beatty _J
s/ John W. Kittredge = ' J.
s/ Kaye G. Hearn ' J.

Because I dissent from the opinibn,
I respectfully do not join in this order.

s/ Costa M. Pleicones 1.

November 21, 2012

Columbia, South Carolina
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2012-11-21-03

The Supreme Court of %ﬁutb Carolina

Re: Uniform Differentiated Case Management

ORDER

Pursuant to the provisions of Article V, § 4, of the South Carolina Constitution, and in -
furtherance of this Court's decision in State v. Langford, Op. No. 27195 (S.C. Sup. Ct.
filed November 21, 2012), B

IT IS ORDERED that all General Sessions cases shall be processed under the
procedures set forth in this order. This Uniform Differentiated Case Management Order
supplements the Disposition of Cases in General Sessions Order dated November 21,
2012, and supersedes all previous Administrative Orders implementing Differentiated
Case Management in each county. This Order shall be effective February 4, 2013.

The Court directs that in each General Sessions case arising before the various
Magistrates and Municipal Courts of the county, the following procedure is to be
followed:

A. Bond Hearing

1. Magistratesland Municipal Judges are required to transmit
warrants to the Clerk of Court within fifteen (15) days as required
by Rule 3(a) of the South Carolina Rules of Criminal Procedure.

2. All Defendants will be screened by the Magistrate at their bond
hearing to determine if they qualify for appointment of counsel.
The screening will be conducted by the on-duty Magistrate for all
Defendants, including those charged by other jurisdictions. If the
Defendant qualifies, the Public Defender (PD) will be appointed
provided the Defendant takes the necessary steps for that office
to assume the case.

3. The Defendant will be served with a Notice of Initial
Appearance at his or her bond hearing. The date of the Initial
Appearance will be assigned in accordance with the schedule
prepared and distributed by the Chief Judge for Administrative
Purposes (CJAP). The Defendant’s attendance at the initial
appearance will be made a condition of that Defendant’s bond by

http:/fiwww judicial state.sc.us/courtOrders/displayOrder.cfm?orderNo=2012-11-21-03 ’ ‘ 1/8
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noting this under Section Il of a Personal Recognlzance Bond
Form or Section D of a Surety Bond Form. At the time that the
initial appearance is set, the Judge setting the Defendant’s bond
will inform the Defendant, orally and in writing, of his or her rlght to
a Preliminary Hearing.

B. Initial Appearance

1. The Initial and Second Appearances will be presided over by
the CJAP or a Judge designated by the CJAP for that purpose.
The Initial Appearance will be held and a roll call will be
conducted as necessary to ensure attendance. The Clerk of Court
is authorized to issue a bench warrant for any Defendant who fails
to appear and has not been excused by the CJAP.

2. There will be no continuances of the Initial Appearance.

3. A preliminary hearing must be réquested in writing on or before
the Initial Appearance date.

4. The following issues will be addressed at the Initial
Appearance:

a. If a Defendant qualifies for Court-appointed counsel
and has not retained private counsel by his or her
initial appearance, the PD will continue to represent
the Defendant.

b. If a Defendant qualifies for a PD but has retained
private counsel prior to the initial appearance date,
that attorney must file a general notice of
representation with the Clerk of Court and serve a
copy on the Solicitor's Office. The PD will be relieved
of representation at that time.

c. If a Defendant did not qualify for a PD, and private
counsel has been retained, a letter of representation
must be filed with the Clerk of Court and served on the
Solicitor’'s Office.

d. Unrepresented Defendants must apply for a PD at
the Initial Appearance. The PD's Office will take
applications and if approved, a PD will be assigned
that day.

e. Defendants who remain unrepresented at or after
the Initial Appearance must appear on their Second -
Appearance date and remain in court throughout that
term until excused by the Court. These Defendants
must appear for each successive term of court as
required by their bond until their case is disposed.

http://iwww judicial state.sc.us/courtOrders/displayOrder.cfm?orderNo=2012-11-21-03
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f. Any mental health issues.

g. Any issues related to the analysis of drugs or other
types of evidence.

h. Any other issue that may affect the timing of the
disposition of the criminal case including issues related
to conflicts of representation.

i. During the Initial Appearance the Solicitor may -
administratively dismiss case(s) without prejudice
based upon insufficient evidence with which to
prosecute. Within ten (10) days of such an
administrative dismissal, the Solicitor’s office shall
notify the Clerk of Court of the dismissal based upon
insufficient evidence and shall return the matter to law
enforcement for further investigation. Administrative
dismissals for this reason shall be coded by the Clerk
of Court as a dismissal for insufficient evidence and
should not be reported as a dismissal by the Solicitor.

5. In all cases where the Defendant is represented by the PD, the
PD will assess the case prior to the Initial Appearance for possible
conflicts of interest and resolve those conflicts readily identifiable
on that date. The Clerk of Court will, upon Affidavit of Conflict,
appoint the next attorney from the list of available attorneys and
advise the Defendant of the identity of his or her attorney. The
newly appointed counsel will also be notified on that date and a
preliminary hearing will be automatically scheduled for the
Defendant.

6. The Solicitor and Defendant's attorney should exchange
discovery as early in this process as possible. Accordingly, when
feasible, Defendant's attorney and the State will enter into
negotiations concerning pleas at the Initial Appearance. Any plea
offer(s) must be communicated in writing to Defendant or the
Defendant’s attorney at least fourteen (14) days prior to
Defendant's Second Appearance and accepted or rejected in
writing prior to Defendant's Second Appearance. Likewise, the
decision not to negotiate or extend a plea offer shall be
communicated to Defendant or the Defendant’s attorney in
writing by the Solicitor at least fourteen (14) days prior to
Defendant’'s Second Appearance. Should the plea offer be
accepted by the Defendant a written acceptance signed by the
Defendant and the Defendant's attorney must be served on the
Solicitor assigned to the case. All plea negotiation documents
must be filed in the Office of the Clerk of Court upon issuance by
the Solicitor or acceptance by the Defendant.

7. Not later than the Initial Appearance, the Solicitor will provide

http:/mvww .judicial state.sc.us/courtOrders/displayOrder.cfm?orderNo=2012-11-21-03
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discovery to Defendant or Defendant's attorney of record in all
cases in which the appropriate motions have been filed with the
Clerk of Court and served on the Solicitor's Office.

8. All law enforcement agencies are required to forward all
existing case reports; investigative reports; and, incident reports,
as well as other discovery, to the Solicitor's Office within thirty (30)

" days of a warrant being issued, but not later than fifteen (15) days

prior to Defendant’s Initial Appearance, if the Initial Appearance is
less than thirty (30) days from the date the warrant is issued.

If the law enforcement agency fails to provide discovery within this
deadline, the warrant(s) may be dismissed without prejudice by
the CJAP or another Circuit Judge designated by him as his
judicial representative.

Notification will be provided to the Defendant, or Defendant’s
attorney of record, and Defendant's bondsman that Defendant is
not required to appear at the Initial Appearance when the
warrants are dismissed. Prior to the issuance of another warrant
after dismissal without prejudice of the original warrant for failure
to timely comply with discovery transmittal, the requesting law
enforcement agency must establish good cause for its initial
failure to timely transmit discovery to the CJAP or to another
Circuit Judge to whom that authority has been delegated by the
CJAP. Failure to present good cause will result in the refusal to
issue the second warrant. Application must be made to the
CJAP before a-new warrant is issued in a case initially dismissed
for failure to provide timely discovery.

9. At the Initial Appearancé all cases will be assigned to a 180 day
track. The CJAP may entertain motions to remove any case from
the track and establish a scheduling order where appropriate.

10. At the Second Appearance the court will inquire whether a
matter is for plea or for trial. If the matter is a plea, the Court will
assign a date and time for the plea hearing to be held. All
sentencing sheets and other paperwork must be completed by the
parties prior to the day the matter is set for a plea hearing. The
plea affidavit must be completed by the Defendant, if self-
represented, and by the Defendant and the Defendant's attorney
prior to the time scheduled for the taking of the plea.

11. Ifthe plea negotiatiohs are unsuccessful at the Second

Appearance the case will be scheduled for trial before one of the
presiding General Sessions judges. Except for good cause
shown to the CJAP, the CJAP must hear any plea taken after the
case is scheduled for trial; or such information will be provided to
the court as may be required by the CJAP prior to the taking of
the plea.

http:/Awww judicial state.sc.us/courtOrders/displayOrder .cfm?orderNo=2012-11-21-03
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12. Cases may be resolved at any time prior to any of the
scheduled proceedings or the times allowed by the guidelines set
out herein.

C. Preliminary Hearing

1. Preliminary hearings will be held at the approprlate Court
issuing the charge against the Defendant.

2. Continuances of preliminary hearings may be granted only in
extreme circumstances.

3. The Defendant or the Defendant's attorney must be present in
order for a preliminary hearing to proceed. If a hearing has been
requested in a case that involves an individual affiant, the failure
of that affiant to appear and give testimony after notice, will result
in the dismissal of the warrant upon motion for dismissal by the
Defendant or defense counsel. '

D. General Sessions Court Practice

Chambers Availability: The presiding Judges will be available from 9:00-9:30
AM on Tuesday through Friday of each General Sessions term to hold case
status conferences with attorneys for the State and defense  counsel.
Either party may request conferences.

Case Disposi‘tion: Cases within the 180 day track or cases that have
exceeded the 180 day track by less than one (1) year, shall remain under the
control of the Solicitor, subject to the provisions set forth below:

1. General Docket: |

a. The General Docket consists of all pending General
Sessions matters. Absent the grant of a speedy trial
motion, the Solicitor shall have the initial responsibility
for designating when a case is ready for trial. Upon -
determining that a case is ready for trial, the Solicitor
shall file with the Clerk of Court a “NOTICE OF
COURT DOCKETING” on a form prescribed by the
Supreme Court and shall serve all parties and counsel
of record. Upon receiving such notice, the Clerk shall
place the case on the Court Docket and the matter
may be called for trial any time after thirty (30) days
from the filing of the NOTICE OF COURT
DOCKETING. The Court Docket consists of all matters
that the Solicitor has deemed ready for trial. Once the
case is placed on the Court Docket, the Court
assumes the responsibility for setting a trial date and
the Clerk, under the direction and supervision of the
CJAP, shall publish a trial roster from the Court Docket
of cases subject for trial at least twenty-one (21) days

http:/fwww judicial.state.sc.us/courtOrders/displayOrder.cfm ?orderNo=2012-11-21-03 58
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before each term of court. Publication shall be effected
once the Clerk makes the trial roster available in the
Clerk’s office or on the Clerk’s internet site. The Clerk
shall also distribute the trial roster to those attorneys
listed upon it by Fax, US Mail, hand delivery, or
electronic delivery. Cases on the trial roster not
reached for trial will be subject to being called for the
next two terms of court before being republished. It is
the responsibility of each defense attorney to notify the
Defendant that the case is scheduled for trial and to
remind the Defendant of the right and obligation to be -
present at trial. Motions for continuance or other relief
from a published trial roster shall be made in
accordance with Rule 7, SCRCrimP. The CJAP or
presiding Judge shall rule on the motion.

b. Nothing herein shall affect the Court’s ability to
schedule motions or other pretrial proceedings as may
be appropriate, or the right of the CJAP to add cases
to any trial roster or designate cases for a day certain
as the CJAP deems appropriate, subject to the
notification requirements set forth in paragraph (D)(1)
(a), above.

Cases more than one year beyond their 180 day track will be automatically
transferred to the CJAP’s supervision as follows: .

2. Judicial Docket:

a. If the Solicitor has not filed a NOTICE OF COURT
DOCKETING in accordance with Paragraph (D)(1)(a)
above for any case more than one (1) year beyond its
assigned track, it will be automatically transferred to
the Judicial Docket, which the Clerk shall maintain
separate and apart from the regular Court Docket. The
CJAP will administer and supervise the Judicial
Docket. The Solicitor must notify the Clerk within
fifteen (15) days after expiration of this period of time
of all cases that are in this category and furnish the
following information: (1) Indictment number; (2)
Defendant's name; (3) Date of Arrest; (4) Assigned
Assistant Solicitor; (5) Defense Counsel; (6) Date of
Indictment (True Bill); (7) Track expiration date; (8)
Prior request(s) for continuance. The Clerk will
maintain the Judicial Docket which will include this
information.

b. Upon placement on the Judicial Docket, the CJAP
shall arrange for the scheduling of trial or other
disposition.of the case. Additionally, the CJAP may
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upon'the request of any party transfer the case to the
trial roster in accordance with Paragraphs (D)(1)(a) .
and (b).

c. If the case has not been disposed of more than one
(1) year following its transfer to the Judicial Docket, the
CJAP will dismiss the case, absent the Solicitor
establishing good cause. Both the Solicitor and the
Defendant shall be notified of the pending dismissal
and be given an opportunity to be heard. Cases
dismissed pursuant to this provision will be without
prejudice, unless otherwise specified by the CJAP.
The Solicitor will notify the victim(s) of cases dismissed
pursuant to this provision.

3. Non-Track Cases: The Solicitor shall furnish to the CJAP a

“quarterly status report of all non-track cases. The report shall

contain information regarding the progress of the case and the
expected disposition date. ~

4. Old Case Disposition: Any case, including non-track cases,
pending four (4) or more years from the date of indictment by the
Grand Jury shall be dismissed by the CJAP, unless the Solicitor
shall show good cause why it should not be dismissed. Such
dismissal is without prejudice, unless otherwise specified by the
CJAP and the Solicitor shall have the right to re-present the
matter to the Grand Jury. Before ordering dismissal, the Clerk of
Court shall notify the Solicitor and the Defendant of the Court's
intention to dismiss the case. The Solicitor shall: (1) within ten
(10) days of receiving the notice from the Court, notify the
victim(s) in writing of the Court’s intended disposition and invite
the victim(s) to file a written response with the Solicitor within ten
(10) days; and (2) within thirty (30) days file a written response
with the Court setting forth in detail the reasons, including the
response(s) of the victim(s), why the case should not be
dismissed and advising the court of the expected time of
disposition. The Defendant may submit a written response within
thirty (30) days of the Solicitor's filing. The CJAP may schedule a
hearing, dismiss the case without a hearing, or take such further
action as may be appropriate. Failure to respond as set forth
herein will result in the matter being dismissed pursuant to this
provision. If the Solicitor shows good cause, the case shall
automatically be transferred to the Judicial Docket.

5. Defendant’s Failure to Appear:

a. Ninety (90) days after a bench warrant is issued for
a Defendant who fails to appear, the case will be

administratively transferred to FAILURE TO APPEAR
status and removed from the docket. The Clerk shall
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transmit this information to Court Administration and
.that office shall remove the case from its list of active
cases.

b. The case may be transferred from the FAILURE TO
APPEAR DOCKET to active case status upon written
request of the Solicitor to the Clerk of Court who shall
restore the case and notify the S.C. Judicial
Department of this restoration. The case shall then
follow the disposition procedure set forth in
Paragraphs (D)(1), (2), and (4 ).

s/Jean H. Toal C.J.
s/Donald W. Beatty ' J.
s/John W, Kittredge ‘ J.
s/Kaye G. Hearn J.

Because | dissenf from the State v.
Langford opinion, | respectfully do not join
in this order.

s/Costa M. Pleicones J.

November 21, 2012
Columbia, South Carolina
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| RICHLAND COUNT Y
STATE OF SOUTH CAROLINA ! 'LE0 IN'THE COURT OF GENERAL SESSIONS

COUNTY OF RICHLAND Z19MAY 12 éﬁ Hirt8 rupiciar circurr

: JEAN T ) MCBR : |
STATE, Crat s okt Numbers:  2015-GS-40-01723;
- ) _ 2014-CP-40-07362;
| ) 2013A4010601092;
V. ) and 1902097
g .
BRIAN TALKINGTON, )
)  MOTION TO DISMISS, TO QUASH,