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Willie Homer Stephens, Guardian ad Litem for
Lillian C., @ MINOT, ..oovvivieiriiieeiririerirereinrie e eeseeaeeeesssreeneressenneneseeenes Petitioner,

CSX Transportation, Inc. and South Carolina
Department of Transportation, ...........cccceeeveviiiniiiiiiiiininieiee e, Respondents.

REPLY TO PETITIONER'S RETURN TO
PETITIONS FOR REHEARING

The Respondent South Carolina Department of Transportation (SCDOT) has
petitioned this Court for a rehearing of its recent decision in Stephens v. CSX
Transportation, Inc., Op. No. 27587 (S.C. S.Ct. filed November 4, 2015). The

Petitioner has now filed a return to which a brief reply is warranted.



In that return, the Petitioner relies upon a standard for assessing prejudice
from an erroneous jury charge that has previously been rejected by this Court. The
Petitioner recognizes that the majority concluded that "erroneous jury charges may
have contributed to the jury's findings on the liability issues," and on that basis, the
Petitioner maintains that the majority was "obligated to reverse for a new trial."
See, Petitioner's Return, p. 2. (Emphasis added). In making that statement, the
Petitioner errs in relying on a principle of law from the case of Wells v. Halyard,
341 S.C. 234, 533 S.E.2d 341 (Ct. App. 2000), where the Court of Appeals wrote:
"An alleged error is harmless if the appellate court determines beyond a reasonable
doubt that the alleged error did not contribute to the verdict." 533 S.E.2d at 343.
Relying on that citation, the Petitioner claims that a "reasonable doubt" standard
applies when an appellate court evaluates whether an erroneous charge was
prejudicial.

However, this very issue was addressed by this Court in Fairchild v. South
Carolina Department of Transportation, 398 S.C. 90, 327 S.E.2d 407 (2012). In
that unanimous opinion, this Court recognized as follows:

Palmer takes issue with one case the court cited, Wells v.
Halyard, 341 S.C. 234, 533 S.E.2d 341 (Ct. App. 2000),
which states: "An alleged error is harmless if the
appellate court determines beyond a reasonable doubt
that the alleged error did not contribute to the verdict."
Palmer contends the "beyond a reasonable doubt"

reference is a criminal standard that is not applicable in
this civil case. We agree, but find the citation to Wells



did not affect the propriety of the conclusion reached by
the Court of Appeals in Fairchild.

327 S.E.2d at 414, n.5.'

Thus, the applicable standard for assessing the prejudicial impact, if any, of
an erroneous charge is not a "reasonable doubt" standard. Likewise, the standard
should not be a "may have tainted" standard as employed by the majority in this
case. The standard should not be one that relies on mere speculation or
possibilities. Instead, as this Court has consistently required in the past, prejudice
needs to be demonstrated in order for a verdict to be overturned. This Court's
precedent, in fact, has required that prejudice be shown to be a "reasonable
probability" which is a substantially different standard than the "reasonable doubt"
standard argued by the Petitioner or the "may have tainted" standard employed by
the majority in this case. See e.g., Fields v. J. Haynes Waters Builders, Inc., 376
S.C. 545, 658 S.E.2d 80, 86 (2008) ("[p]rejudice is a reasonable probability that
the jury's verdict was influenced by the challenged evidence or the lack thereof™);
Conner v. City of Forest Acres, 363 S.C. 460, 611 S.E.2d 905 (2005) (same);

Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010)

: On rehearing, the Court is urged to take this opportunity to clarify that the

"reasonable doubt" standard in Wells has been overturned. Since Fairchild was decided in April
2012, judges continue to rely on that citation from Wells. One example is Judge Short's dissent
in this case, where he cited Wells as a basis for concluding that "these errors were not harmless
beyond a reasonable doubt." Stephens v. CSX Transportation, Inc., 400 S.C. 503, 735 S.E.2d
505, 518 (Ct. App. 2012) (Short, J., dissenting). In Judge Short's defense, the Fairchild opinion
was only recently issued when his dissent was published.



(same).’

The Respondent SCDOT submits that a rehearing is warranted in this case to
address the appropriate standard for assessing prejudice from an erroneous jury
charge. The Court is urged to reject the "reasonable doubt" standard -- as the Court
did in Fairchild -- as well as the "may be tainted" standard employed in this case.
The Court is urged to apply longstanding precedent and require that the prejudice
be shown as a '"reasonable probability." The "may have tainted" standard
employed in this case is clearly a much lesser standard than "reasonable
probability." As this majority's discussion reflects, the "may have tainted" standard
is satisfied by a possibility of prejudice, while the existing "reasonable probability"
standard requires just that — a probability of prejudice.

If the "reasonable probability" standard is employed in this case, the Court
should conclude that the Petitioner has not shown a reasonable probability of
prejudice -- particularly in light of the special interrogatory finding that SCDOT
was not negligent. Accordingly, the jury's verdict in favor of SCDOT should be

upheld.

2 There is no reason that the standard for showing prejudice for an erroneous

evidentiary ruling is or should be any different than the standard for showing prejudice for an
erroneous jury instruction.
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