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STATEMENT OF THE FACTS

In addition to the procedural history of the case, and many of the facts contained in the
Petition filed by Petitioner Marick Home Builders, LLC (referred to herein as “Marick™), the
Court should be aware of the following facts:

This matter was filed on May 29, 2009. By order dated August 28, 2013, the trial judge
bifurcatéd the case for purposes of trial. The first part went to trial on October 28, 2013 and
involved the buildings in Phase [. That trial en.ded on November 8, 2013 when the jury returned a
verdict in favor of Stoneledge at Lake Keowee Owners’ Association, Inc. (referred to herein as
“Stoneledge™) against Marick on all of the causes of action asserted against Marick, including
Breach of Warranty, Negligence, and Breach of Fiduciary Duty. The jury awarded Stoneledge
§5,000,000. After set-offs were allocated for sums received by Stoneledge from settling
subcontractors for Phase [, that award was reduced to $2,144,088.23. Marick has appealed that
verdict rather than pay it (Appellate Case No. 2015-000392).

The trial related to the buildings in Phase Il (on which the subcontractor in the appeal
worked) is scheduled to begin on May 2, 2016. As noted at oral arguments held on June 2, 2015
before the Court of Appeals, the Respondents, Builders FirstSource-Southeast Group (“BFS”),
Southém Concrete Specialties, Inc. (“Southern Concrete”), and Clear View Construction, LLC
(“Clear View”), have settled the claims filed against them by Stoneledge.

[n its recitation of the facts, Marick concludes that it "only provided supervision" (Brief
page 11) and that it submitted evidence that it exercised ordinary care in doing so. That is largely
immaterial and is also not true. It is undisputed that Marick secured the building permit from
Oconee County, thereby becoming obligated not merely to supervise subcontractors but to ensure
that the construction at the project was in conformance with the applicable building codes and
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ordinances in effect. The building permit is dated June 9, 2005. While Marick now implies that
it’s obligations were limited to supervision, it had no authority to unilaterally delegate code
compliance obligations to its subcontractors. There is certainly no evidence that anyone, much
less the people of Oconee County or Stoneledge, the party grievously injured by the building code
violations at the project, agreed to the abrogation of Marick's legal obligations. There was
likewise no evidence that Stoneledge waived or otherwise limited Marick's implied warranties or
duties with respect to its assumption of the role of general contractor for the project. In sum, as
the general contractor for the project, more was expected of Marick, by Stoneledge and by law,
than simply “supervision”.

Marick also suggests in the facts that it had written contracts with BFS, Southern
Concrete, and Clear View with respect to their work at Stoneledge. This is an allegation that is
not supported by the record. As fully briefed, argued, and found by the trial court and the Court
of Appeals, the only written contracts between Marick and any of the Respondents are in the form
of an agreement between Marick and BFS dated October 1, 2007 and one between Marick and
Clear View dated October 30, 2007. (Note that these dates were well after the permit was pulled
for Marick's work at Stoneledge.) Neither of those agreements references the Stoneledge project,
or any other project for that matter. Clear View, the exterior stone-cladding sub, offered
testimony stating that its work was complete at Stoneledge before August 30, 2007 (R. pp.
000674-000692), and BFS offered testimony that the agreement did not relate to the Stoneledge
work (Judge Macaulay’s Order R. pp. 000010).

As noted in the order of the trial court and in the Court of Appeals’ opinion, in response to
the Respondent’s summary judgment motions Marick submitted the referenced agreements in a

supplemental filing but failed to offer and testimony that those contracts applied to the work at

2



Stoneledge. Importantly, Marick did not refer to those agreements or their applicability to the

Stoneledge project in it pleadings at any stage. Because of that, the trial court, and the Court of

Appeals, found that the provisions of the contract did not apply and Marick had no contractual

indemnity rights against BFS or Clear View.

Finally, in their pleadings, Marick asserted the following claims, and only the following

claims, against all of its subcontractors and suppliers:

Equitable Indemnity

155.

Assuming the allegations of Plaintiffs’ Third Amended Complaint are true,...[The
subcontractors] have breached their duties to Plaintiffs and Marick, and as a result
of that breach, Plaintifts and Marick have or will be damaged. ..

[1]f Plaintifts are awarded damages against Marick Home Builders for the
defective or deficient work, services, and/or products provided, ...[[]t is entitled to
equitable indemnity from said contractors, subcontractors, and design
professionals.

Marick alleges the damages, if any, sustained by the Plaintiffs in this case were a
direct and proximate result of the actions of [the subcontractors].

[1}f Plaintiffs are entitled to recovery by judgiment or otherwise against it, Marick
is entitled to equitable indemnity...Marick further alleges that it should be
reimbursed and indemnitied for the cost of the action, including, but not limited to,
attorney’s fees and costs incurred in the defense.

Breach of Contract

161.

If the Plaintiffs’ allegations are true,...contractors and subcontractors have
provided defective materials or services in breach of each of their contracts with
Marick.

If the Plaintiffs’ allegations are true,...[S]aid breach of contract has resulted or
could result in damage to Plaintiff, which could or will be assessed against
Marick.

If the Plaintiffs’ allegations are true,...Marick is informed and believes it is
entitled to judgment against each contractor or subcontractor for actual damages,
together with attorney’s fees, and interest thereon.
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Negligence

169.  Should Plaintiffs prevail on their claims, Marick will be damaged as a direct and
proximate result...[S]uch as it may incur in legal fees and costs or is ordered to
pay to the Plaintifts for which they sue.

170.  Marick is entitled to recover against each jointly and severally any and all damages
recovered by the Plaintiffs against Marick, including reasonable attorneys’ fees
and costs.

Breach of Warranties

174.  Should Plaintiffs prevail on their claims, Marick will be damages as a direct and
proximate result of the above naimed parties’ breach of their express and/or implied
warranties; as a result, Marick is informed and believes that it is entitled to
recover...[A]s it may incur in legal fees and costs or is ordered to pay to the
Plaintiffs for which they sue.

The court should note that the referenced claims were asserted against not only the Respondents
but also against the architect and every single one of Marick’s subcontractors, as well as their sub-

subs, and sub-sub-subs, with whom it is not even alleged that Marick had contractual relations.

ARGUMENTS

I. The Petition for Writ of Certiorari does not raise reasons of the character
that would support the grant of the Writ.

While admittedly not exhaustive, in Rule 241(b), SCACR, sets forth the following:
(b) ... The following, while neither controlling nor fully measuring the
Supreme Court’s discretion or power to grant review in general, indicate
the character of reasons which will be considered.

() Where there are novel questions of law.

(2) Where there is a dissent in the decision of the Court
of Appeals.

(3) Where the decision of the Court of Appeals is in
conflict with a prior decision of the Supreme Court.
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4) Where substantial constitutional issues are directly
involved.

(5) Where a federal question is included and the
decision of the Court of Appeals conflicts with a
decision of the United States Supreme Court.

Marick lists four arguments in support of its Petition. Marick contends that one of those
arguments, which Marick refers to as the collapsing of causes of action into the equitable
indemnity claim, presents a novel issue. Marick makes no such allusion or argument with respect
to any of the other arguments upon which it seeks Certiorari and none of them fit within the
reasons stated in Rule 241(b). Marick does not even argue that the trial court or the Court of
Appeals misconstrued or misapplied the existing law. Marick simply disagrees with the trial
court and the Court of Appeals and asks the Supreme Court for relief. Thus, Certiorari should be
denied because disagreement with the trial court and Court of Appeals is not a reason which

justifies the grant of Certiorari.

. The Cbllapsing of Marick's Causes of Action Into—Equitable Indemnity is the
Result of Marick's Pleading.

Marick argues that the Court of Appeals erred by disregarding what it called the “causes
of action” it asserted against all other defendants and holding that all of those causes are
fundamentally equitable indemnity claims. This is not the result of a mistake in interpreting or
applying the law by the Court of Appeals, however. The result in the trial court and the Court of
Appeals was compelled by Marick’s pleadings.

In essence and expressly, in each of its claims against every other party to the suit other
than the Plaintitfs, Marick articulated an equitable indemnity claim. Marick’s pleadings make it
clear that it sought recovery against the Respondents for any sums the Plaintiffs secured against
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Marick. It also sought to recover the attorneys fees and other costs associated with its defense of
this action. By definition, that is equitable indemnity as defined and discussed by Addy v Bolton'.

At no time did Marick plead or argue in response to the motions for summary judgment
that it had incurred damages other than the costs associated with satisfying a judgment obtained
against Marick by Plaintiffs and the defense of the Plaintiffs’ claim against it.

If Marick had claims for breach of contract, breach of warranty, or negligence against any
of the other parties, it should have pled them specifically. Instead, Marick re-stated the same
allegations of entitlement to relief and merely called them by different names. The ruling of the
trial court and the Court of Appeals is absolutely correct based upon the manner in which Marick
pled the case.

ITI.  In asking for Writ of Certiorari Marick Misstates the Effect of the Court of
Appeals Opinion.

Marick incorrectly interprets and applies the Court of Appeals opinion in many respects.
When read in proper context, the Court of Appeals’ opinion does not have any of the legal effects
Marick suggests.

First, Marick argues that the effect of the Court of Appeals’ opinion limits a contractor’s
rights to pursue claims other than for indemnity against subcontractors when a defect claim has
been asserted. That is simply not true and the Court of Appeals did not hold that. Rather it held
that Marick had failed to assert anything other than an equitable indemnity claim.

Second, Marick asserts that the Cou'rt of Appeals’ ruling precludes a general contractor

from recovering against subcontractors on the basis that subcontractors performed defective work.

! Marick’s reliance on Addy v. Bolton throughout the proceedings is curious since, as quoted by
the Court of Appeals, Addy v. Bolton is the seminal case for equitable indemnity. As such, Addy
offers no support for Marick’s non-equitable indemnity positions in connection with this case.
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This is a gross misreading of the Court of Appeals’ opinion and nothing could be further from the
truth. For example, equitable indemnity allows a general contractor to recover against
subcontractors for their defective work in the event the general contractor is found liable for those
defects and is without fault. Further, the law is abundantly clear that general contractors are
completely free to contract with subcontractors for risk transfer in the form of enforceable
indemnity obligations. South Carolina law is particularly favorable for general contractors in that
it 1s the only law circumventing a general contractor's right to contract for indemnity from
subcontractors is the limitation in South' Carolina that a contract may not require a subcontractor
pay a general contractor indemnity for the general contractor's sole negligence, §32-2-10, S.C.
Code, Ann. To the extent Marick is unable to transfer its risks for shoddy construction to the
subcontractors in this case, it is the result of Marick’s own failure to enter into valid contracts
with enforceable and meaningful risk transfer - obligations flowing to Marick from the
subcontractors.

Third, Marick contends that the Court of Appeals’ ruling allows subcontractors to avoid
exposure for their defective work, which is also wrong. As noted earlier, a general contractor is
always free to impose risk transfer obligations on its subcontractors in the course of good
contracting and may even do so in equity when it does not share in the fault. Marick may also
assert warranty, negligence, or contract claims against subcontractors for defectively performed
work as long as those claims can be and are properly articulated. Nothing in the Court of
Appeals’ opinion holds or even suggests otherwise.

Further, Marick’s argument that the Court of Appeals opinion paves the way for
subcontractors to avoid responsibility for defective work is breathtaking in this case because it

fails to acknowledge that in this very case, the subcontractors it seeks to sue have settled with
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Stoneledge. Far from avoiding responsibility for their defective work, the subcontractors have
paid Stoneledge significant sums of money in response to the claims of defective workmanship
for which they may have been liable. [t is Marick that has obstinately done everything in its
power to avoid responsibility for the defective work it performed or allowed to be performed and
which Marick, as the general contractor, allowed to be put into the stream of commerce. More
than six (6) vears after the filing of this case, Marick and its insurance carriers have refused to
make repairs to the project (despite repeated and numerous demands that they do so) and have
refused to make meaningful offers to settle this case or satisfy the judgment Stoneledge obtained
against Marick more than two (2) years ago. Instead, Marick has appealed every one of the many
adverse rulings and verdicts against it (Marick has filed a total of five (3) appeals associated with
this case). It is the height of disingenuousness for Marick to complain that the Court of Appeals
has somehow enabled at-fault subcontractors to unfairly escape the responsibility for their
defective work. The subcontractors in this case have done their part while Marick alone has

managed to avoid responsibility for the defective work at Stoneledge, at least to this point.



CONCLUSION

For the foregoing reasons, Marick’s request that this court grant Certiorari should be
denied.

Respectfully submitted,

By:

Rdbert T. L{e\s},@isq/t?&e
S. C. Bar #102¢

- 342 East Bay Street
Post Office Box 773 (29402)
Charleston, South Carolina 29401
T: 843.577.7730
F: 843.577.7172
Email: rtl@lvlesfirm.com

COUNSEL FOR RESPONDENTS
December 9, 2015
Charleston, South Carolina
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