STATE OF SOUTH CAROLINA ) "IN THE COURT OF COMMON PLEAS- :
) ) .
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) .
Nathan Bluestein, Ettaleah Bluestein,) cé;c;'eNd; 10-CP-10-5449
Theodore Albenesius and Karen ) . .. : ‘
Albenesius, ) Order Denymg Pla.mtlﬁ‘s Summary Judgment
' Mohon Regard' hg Breach of Contract

' Plaintiffs,

_ Town of Sullivan's Island and
L and Town Council,

)
)
)
)
)
)
)
)
)

Defendants.

L INTRODUCTION

This matter comes before the Court pursuant to.the Plax

: Judgment. Plaintiffs sued the Town of Sulllvan sA Isl -
R management ,?f Town-owned land. Naturally occumng
grown to a height that partially obscures the lentlff
that the Town has deprived them of a right to a V1¢ by fai gllow'othe_z}js to cut)
trees and shrubbery growing on town-owned land uscsand the
ocean. The Plaintiffs contend that the ng.ht they pdsses a promise comamedm 1991
deed restrictions. Plaintiffs filed 2 Motlon_for S » _ fo'zj';.a rulmg that the

deed restrictions (contract) had been breached._ Thls Court has rcwewed the deed restrictions and

"Plaintiffs describe their claim with various labels (right to have vegetation pruned, condemnation of their view or
beachfront status, etc.), but in essence the dispute in this case revolves-around whether the Plaintiffs can force the

Town to engage in the vegetation cutting necessary to allow Plaintiffs to see the ocean. For-ease ofreference n this
Order,-regardless of Plaintiffs label, this will.gererally be termed “right to a view",

1

(Al iy e

"'J-;:"- s .I

—




the Plaintiffs' arguments and concludes that the claimed promise was never made to the
Plaintiffs.

The relevait facts are not disputable. This is confirmed by the fact that both the Plaintiffs

and the Defen i toved for Summary Judgment on this issue. Tn so doing both parties

the Court that the question is a legal is f Contract interpretation.

“the following facts to. be d’ sufficient to allow

3 deed | contract and resolut

enue. SeePara. 1,

ey are in the row of houses
following diagram herein.

the beach. The Town-owned
AL"), lies between the
e following diagram illustrates

arcel (TMS 529—10—00 087);
laintiffs propertiés and the beach-. See
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4) The AL is subject to certain deed restrictions as a result of the 1991 deed. A copy of this
deed is attached as an Exhibit to the SAC and incorporated by reference herein.

S) Thebdeed res cnons do not cover the entirety of the AL. See prior diagram showing an
"unshaded"" pomon closest to Plaintiffs’ properties.

Avenue Extension." This area is not subject to the AL deed restrictions and
thc Plaintiffs' properties and the deed-resmcted property. See Diagram.

* See Plaintiffs' Memorandum in Support-of Partial Summary Judgment, pg. 13, quoting the Lowcountry Open Land
Trust's "Summary of Deed Restrictions.”




PRINYIEN

1) The Lowcountry Open Land Trus:t-'(tf;e:gra'xﬁtor of the Deed Restrictions) has made
annual inspection visits to the AL for the statefpurpose of assuring that the Town has
faithfully honored the deed restriction requirements. Sece Affidavit of Hagood.

‘for more than a decade, after every such visit,

2) The Lowcountry Open Land Tru. b
'  is in compliance with the deed

issued a written rcport ﬁndmg that
restrictions. See Afﬁda

3) The Déed Restrictions, at Paragr: e language "Notwithstanding the
-OVision ations of Paragraph 4, the:
and control the growth of .
anceément, public and
Sfthe oceanand

-Decd Restrictions

¢ than these Regulations
d Restnctxons Para. 6.

| restrictions was the

ly to the Town for permission
_bf not less than three (3) feet,
in findings. See Exh. 9, SAC.

to cut vegetation on the accreted Iz
provided the Town s Zomng

8) The Town's 1981 Ordmance dld not’ expressly limit what species could be trimmed.
See Exh. 9, SAC.

9) The Town's 1995 Ordinance ralsed the minimum tnmmed height from three (3') feet
to seven (7') feet. The 1995 Ordinance also added a species list limiting the plants
that could be trimmed. See 1995 Ordinance attached as Exhibit to Defendants'
Motion for Summary Judgment on All Causes of Action Due to Plaintiffs' Lack of
Any Right to Controt or Look Over Neighboring Parcels.
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lO)The Town's 2005 Ordinance adjusted the minimum aftcr -trimming height to five (5
fcet and retamed the same specxes llst asin the 1995 ordinance. See 2005 Ordinance

_ .mance amendment has been passed smce 2005. See Para. 133, SAC,
seek g to mvalldate 2005 ordinance as most recent hsted version.

:13)Since’ 1991 nature has caused pla.nts to grow higher on the Accreted Land such that it
nger 1"oks a51td1d in 1991. See Para. .

g and such tha:t the Accreted

issues of material fact remain for

Hc pponcn__ Tuppcr v. Dorchester County, 487

19-F (SC: 997) Adamson v Rlchland COJ ‘School-_District One, 503

SEld 752 (S C.App 1998) Msre demals contained W1thm a party's pleadings are not

sufficient under S C RC P, 56(e). And while the movmg part}, has the initial burden of. showing

S




no genuine issues of fact remain, there is no requirement the moving party negate every aspect

of the opponent's claim. Baughman v. American Telephone and Telegraph, 410 S.E.2d 537, 545

(SC 1991)(citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). Thus, the opponent must

"do more than simply show that there 'm aphysxcal doubt as to the material facts" but

"must come forward with 'specific facts ‘showing thch 's a genuine issue for trial."' Baughman,

410 S.E.2d at 545, citing Matsushita E]éé. Indus: C {Zenith Radio Corp., 475 U.S. 574, 586-

87 (1986). Notably, while Summary Judg ppropriate When facts remain in

dispute, the fact that the parties disagre J ‘of Contract is a question of

: law for which Summary Judgment is partlcul

In general terms, the Plaintiffs con estrict 'ris contain a promise

that front row home owners would always‘s be able to cut vegetation on the’ AL lying seaward of
thelr houses under the same ordmance term

matter of law, I find that the deed restricnon's' do’

1) No Right to a View Across Bayol

The Plaintiffs concede that no commion law o éfatﬁtbry right to a view easement

exists under South Carolma law . Plaintiffs’ Memorandum of Law and Equity in
Opposition to Defendants’ \{otlon for Summary Judgment and Motion to Strike,

p- 9; See also, Hill v. Beach Co 306 SE2d 604 (SC 1983). The Plaintiffs

instead base their claim to a view on 'the deed restrictions pertaining to the

* The term of the deed-restrictions appears to be fifty (S0) years followed by a fifty (50) year renewal term.
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most seaward portions of the AL that, significantly, do not apply to.the Bayonne

Avenue Extension strip of land lying closest to the Plaintiffs' parcels. See prior

diagram. The Plaintiffs have no common law, statutory, or deed restriction-based

_g\}éq see the deed-restricted portion of the

ossess no legal right to look across

Bﬁyonné":Avénué'EXtE ost inland edge of the deed-restricted

“portion of the AL, : right to look all the way to the far side

2) The Deed-R&_stngt;ons i)_o_ [ Iaintiffs a View and Do Not Promise

s le] Remain Unchanged.

“thiat “th Téﬁn wOuld refrain from amending

.ltS AL cumng ordma.nces and never promlscd that the Plamtlﬂ's view would be

unchangmg To the contrary the Dccd “réstrictions expressly granted the Town

the | unrestnctcd authonty to control the growth of vcgetatxon of the AL.

This controversy is resolved by Paragraph 2 of ‘the Deed Restrictions. That
Paragraph states "Notwithstanding the pro‘)isiorisi"df Paragraphs 1 and 3 and
subject to the limitations of Paragraph 4, thc Town Council is. given the

unrestricted _authority to trim and control the growth of vegetation for the




purposes of mosquito con'trd'[‘," scenic enHariéement, public and emergency access
to the Atlantic Ocean, and providing views of the ocean and beaches to its
citizens." Though P!amtans argued ‘that portlons of Paragraphs 1 and 3 of the

Deed Restrictions should be apphed 0 thils dxspute such arguments are foreclosed

There is no dispute that t'ﬁ}' : wn's power and decisions of

how to "trim and contré]z-' g AL Accordingly, that

requirement of Paragraph 2 18 satls

There is also no dispute that the uimming 0 vegetétiéﬁ at issue here is (among

other things) related 'to "pfé{rldlng' view: of _the'oceén and beaches to its citizens."
That is the central basis 6f’_ the Plaintiffs’ complaint. Consequently, it is clear that
the Ordinances and plant Helght issues before the Court fall within Paragraph 2 in

this regard as well.

Paragraph 2's phrase unrestncted authorxty conc]uswely settles this dispute in
the Town's favor. The Plamnffs' argue that the Deed Restrictions contained a

promise ﬁom the Town that thc rul govermng vegetation trimming would never

* Plaintiffs also, in various filings, have argued that "scenic enhancement® as used at various places-in the deed is
meant to encompass.a view from the island towards the occan. However, the very LOLT-deed summury offered by
the Plaintiffs elscwhere as authoritative belies such a reading. The deed summary clearly indicates that "scenic
value” refers to the view of the AL from the beach. Further, if “scenic enhancement” meant "ocean view" there
would be no purpose in separately describing the two purposes within Paragraph 2 of the deed. Notably, nc-other
paragraph refcrs td occan views. Thus, this case revolves around Paragraph 2.

by Paragraph 2's phrase "Notwt&standmg: thc provwlons of Paragraphs 1 and’




be changed to their detriment. Paragraph 2 just the opposite. Paragraph 2 says
that the Tewn expressly reserved the "unrestricted authority” to change those

rules.

Paragraph 6 further confirms that the Deed Restrictions do not contain a Town
promise that the AL trimming rules would never change. Paragraph 6 specifically

says that the Town may enact rules governing the AL which are more restrictive

current rules are more resﬁ-_i'c’tivfc_a."‘ "Pa;agmph"-6 grants the Town express,

independent authority for the 1995and2005 ordinances.

Co 7 1 must pass on to successor councils the full legislative authority of

ffice.” See Piedmont Public Service District v. Cowart, 459 S.E.2d 876 (SC App.

o '1986). If one read the 1991 Deed Restrictions to promise that later-elected City

Council's were prevented from passing different zoning ordinances (as argued by

Plaintiffs) this well-established law would be violated.

¢ See Deposition of E. Bluestein, p. 36, lines 8 - 11("Q: Ckay. So again, the enmx of it is that you believe that the
deed restricts the Town from passing laws that violate the deed?.A: Yeah."). -
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3) Even Under the Vegetation Trunmmg Ordinance in Place When the Deed
Restrictions Were Signed thie Plaintiffs Possessed No Right to Cat for a View,

1995 and 2005 ordinance deprived them of a

thrée (3') feet under the 1981 ordinance that

existed when the deed was inspection of the 1981 Ordinance’,

the Court concluc

0o’ such right at the time the AL

ight. to cut Iﬁ'brdcr to preserve
for cuttnné _:-'t-éja height of not
ccame ‘objectionable. It
utmcly by the Town
'Ath"é'fi_981 ordinance did

not  allow’ homeowners to, cut right.” Instead, such permits were to

lssue "[\'v]rl'x‘-éxv'.x-:th'.ei_‘?qnmg Admin fact tha;--SUShcs and trees create
a hgza;d' to thehealth, safe Town in a particular area due to
density, rﬂo"sq.IJit;:'Qr;éihg Sec 21-39(A). Further,
cutting was only pé&ﬁi&éd:@ﬁé @uléﬁVé ﬁ‘ect of the trimming, cutting
or pruning shall not be A&ﬂﬁ;mﬂ to the safety, 'W'elf;r:;:,: ‘and health of the people
of the Town." In other words,'.ruride-;"the 198.1H(5;'dinéuzlcc the Town had discretion

to balance interests and approve or deny cutting requests. Homeowners had no

7 The 1981 Ordinance was in place at the time the deed restrictions were imposed.
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"right” to cut when the deed was executed in 1991 and thus the 1995 and 2005
ordinances cannot be said to have "taken" a right that they never possessed in the

first place..

i-i}:icy claim, the
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON ; = .
IN THE COURT OF COMMON PL B L E D CASE NO. 2010 CP-10-5449

Bluestein, et. al.

:36 Town of Sullivan's Island, et. al.

PLAINTIFF(S)

Submitedtys

[ Self-Represented L]

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [] Other
ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy:;
(J Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(O Affirmed; (] Reversed; [] Remanded; [] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT 1S ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [} Statement of Judgment
by the Court:

O 0O X O

ORDER INFORMATION
This order ] ends [ ] does not end the case.
Additional Information for the Clerk :

the gjudgment aﬂ'ects t&q_};’l
ndlcg

ment in-Eavor, : gai
- (List-name(s) below) ‘(List name(s) below

3062 ////JZ/(

Judge Code -Date

SCRCP Form 4C (10/2011) Page | of 2




FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
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Town of Sullivan's Island, et. al.

PLAINTIFF(S)

DEFENDANT(S)

G

~‘Submitted by; '

l\

o ! Attorney for : D Plaintiff - [:] Defendant
RSN A
B Self-Represented ngant

O 0 X O

g

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON): [[] Rule i2(b), SCRCP: [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [] Other '
ACTION STRICKEN (CHECK REASON): ] Rule 40(j), SCRCP; [] Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award: ] Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed; [] Reversed; ] Remanded; ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Plaintiffs’ Motion for Summary Judgment for Breach of Contract is Denied.

ORDER INFORMATION
This order [_] ends [X] does not end the case.
- Additional Information for the Clerk :

Jl;dgment in Favor o

(Llst name(sﬁ:elow) * (List namé(s) below) ~ * (List amount@below)

If applicable, describe the property, including tax map information and addréss, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts.contained in this

form may be addressed by way of mption pursuant to the SC Rules of Civil-Procedure. Amounts to be computed such as interest
or additional taxable costs nojavajable at the time the form and final ordcr are submitted to the judge may be provided to the
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