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STATEMENT OF THE ISSUES ON APPEAL

L. Whether the Master-in-Equity correctly ruled that the contributions from wages
Respondent Michael Cox conveyed through his employer pursuant to and in compliance with an
Employment Retirement Income Security Act of 1974 (hereinafter “ERISA” covered 401(k)
pension plan are exempt from attachment or levy by a judgment creditor pursuant to ERISA, the
Homestead exemption, S.C. Code Ann. §15-41-30(A)(13) (Supp. 2014), and S.C. Code Ann. §
27-23-10 (A) (2007), known as the “Statute of Elizabeth.” '

STATEMENT OF THE CASE

This is an appeal frorﬁ a motion Tlearing in Supplemental Proceedings in whiéh the
Appellant sought, inter alia, to éet aside the voluntary contributions, deducted from the paycheck :
of Respondent Michael Cox through his e'mployer’s ERISA covered 401(k) pensiop plan. 4Ql(k)
is the section in the Internal Revenue Code that allows for the employer-provided, pehsion plan. ,v

Appellants won a jury trial judgment in the amount of $119,430.93 on February 13, 2008.
Appellants commenced supplerhental pfoceedings in SepterrTbér of 2008 in the Kershaw County
Master-in Equity Court to collect on the judgment.

Within one (1)Vweek after the jury verdict waé rendered, Mr. Cox sold $44,487.89 worth of
stock and deposited it itho his 401(k) retirement account along with $7,‘OOO.-OO from a savings
account. In separate Orders, the MaSterfin-Eqﬁity set both thesé .covnveyances asi_de as fraudulent.
The $44,487.89 by Order was filed on Septembef 18,2008 (R. pp. 36—42) and the $7,00Q.OO by
Order was filed November 7,2008. (R.'pp. 26-35). »

At a subsequent he‘éring in January of é009, the Master-in-Equity ordered the 401(k) plan
administrator, J.P. Mo_rgan Cﬁasé, to pay thefunds mentioned above directly to the Appellant. (R.
pp. 22-25). The case was'ciorrhant until June of 2013 when Appellants ﬁled a RuTe to Show Cause.

| On May 20, 20 1~4:1,7 Appellant moved to éttach the wagé contributions froTn Mr.‘ Cox’s
paycheck into to his employef;spo'néored 401(k)1plan, arguing that the céntributions ;yere
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fraudulent conveyances under South Carolina’s Statute of Elizébeth, S.C. Code Ann. § 27-23-10 et
seq. (R.pp. 132-145). Further, they argued that the appﬁcable hémestead exemption, S.C. Code
Ann. 15-41-30(A)(13) did not apply, nor did ERISA or the Internal Revenue Code because the
conveyances were fraudulent. | |

The heariné was held on June '25‘, 2014. Although Appellant was the moving party, they
did not procure a Court Reporter to make a tfanscript of the hearing. The hearing lasted over one
(1) hour. Each lawyer haci ample time to argue their position and was questioned thvovroughly by
Judge Tzerman. |

Ey Order filed on September 15, 2014, the Master-in-Equity denied the Appellant’s
motion to set aside the conveyancés. (R pp. 3-7). He ruled thét the conveyances were not
fraudulent, were not made with intent to defraud the creditor were made fof valuable
consideration. The Judge ruled the contributions at issue were taken directly from Mr. Cox’s
paycheck, the plan was an employee pension plan cox'lerecll under ERISA and that the contributions
were made in accordance with the pian and thus, exempt from attachment or levy. ] udge
" Tzerman also ruled that the contributions were not income for tax purposes.

Appella;nts filed a Motion to Alter or Amend Judgment which was denied without a
hearing by Order dated October 13, 2014. (R. pp. 132-145). This appeal followed.

STATEMENT OF THE FACTS

Respondent Michael Cox recently retired from International Paper Company where he
worked for 30 years. International Paper Company set up this employee pension plan to comply

with ERISA. .

Mr. Cox has made voluntary contributions, deducted from his paycheék into his pension



account since 1985. Mr. Cox made voluntary contributions uﬁdef the ERISA covered plan since
it was available to International Paper employees on July 1, 1992. Itis called the “Salaried
Savings Plan.” The plan is a “Qualified Employer Plan” under 2-6 U.S.C. § 401 (a).

In 2008, a jury rendered judgment against the Respondents in the amount of $119,430.93.
(R. pp. 46-47). Within a week or so of this judgment, Mr. Cox sold non-exempt stock, withdrew
$7,000.00 from a savings accbunt and deposited these funds into his 401(k) peﬁsion aécount.
These fraudulent ;:onveyances were prpperly set aside by the Master-in-Equity. The Appellants
now seek to attach contfibtitions deducted from wages Mr. Cox paid into the plan since judgment
was rendered against him and his wife.

ARGUMENT

The Appellant conflates Reépondent Michael Cox’s previous sale or transfer of
non-exempt assets into his pension account with transfers deducted from wages into his pension
account. The only issue in this appeal is whether the wage-witlﬂlolding_contribtitions from the
paycheck of Mr. Cox made in'compliance with an ERISA éovered 401(k) plan are fraudulent

conveyances or are otherwise subject to attachment by a judgment creditor.

Appellant cites In re Géldshein, 21 B.R. 370 (Bkrtcy. D.Md. 1999) (App. Br. p. 2) and
Gilchinisky v. National Westminster Bank N.J .,‘ 159 N.J. 463,732 A.2d 482 (1999) (App. Br. at §)
to support the proposition that the anti-alienation provision of ERISA does not allow fraudulent
>conveyances to be made into an otherwise exempt pension plan. Stated differently, non-exempt
funds may not be.transferred into a 401(1() plan or any type of pension fund. Appellant also states
that it is the “law of the caée” that the antiralienafion provision of ERISA and-the Internal Revenue

Code do not preclude the avoidanée of fraudulent transfers. (App.’s Br. at 9).



The Respondents agrée; No fraudulent conveyance may be made into a pension account;
even a pension account covered by ERISA.. |

The Appellants thréﬁghly docﬁrﬁent the past wrongful convéyances made by Mr. Cox
into his pension 'account.' Now, they ésk tﬁis Couft to rule t'hat wagés; ‘spe'c.iﬁcéliy Wages.
deducted from Mr. Cox’s paycheck in compliance with the pension plan are also frat’ldulent
conveyances. |

The relcVaﬁt law before this Court is as follows:

South Carolinaés “Statute of Elizabeth,” S.C. Code Ann. § 27-23-10 reads:

Every gift, grant, alienation, bargain, transfer, and conveyance of
lands, tenements, or hereditaments, goods and chattels or any of
them, or of any lease, rent commons, or other profit or charge out
of the same, by writing or otherwise, and every bond, suit judgment’
and execution which may be had or made to or for any intent or
defraud creditors and other of their just and lawful actions, suits,
debts, accounts, damages, penalties, and forfeitures must be- deemed
and taken (only as against that person or persons, his or their heirs,
successors, executors, administrators, and assigns, and every one of
them whose actions, suits, debts, accounts, damages, penalties, and
forfeitures by guileful, conivous, or fraudulent devised and practices
are, must or might be in the any ways disturbed, hindered, delayed
or defrauded) to be clearly and utterly void, frustrate and of no
effect, any pretense, color, feigned consideration, expressing of use,
or any other matter or thing to the contrary notwithstanding.

(emphasis added).
Thus, The Statute of Elizabeth fbcuses on the intent of the debtor.

The exemption under which the Reépbndents claim the 401(k) contributions are exempt
from creditors is S.C. Code Ann. § 15-41-30(A)(13), which reads:

The debtor’s right to receive individual retirement accounts as described

in Sections 408(a) and 408(A) of the Internal Revenue Code, 1nd1v1dual
retirement annuities as described in Section 408(b) of the Internal Revenue
Code and accounts established as part of a trust described in Section 408
(c) of the Internal Revenue Code, A claimed exemption may be reduced or -
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eliminated by the amount of a fraudulent conveyance into the individual
retirement account or other plan. For purposes of this term, “Internal Revenue
- Code” has meaning provided In Section 12-6-40(A) (emphasis added).

~ Section 408(a) of the Internal Revenue Code reads:

For purposes of this section, the term “individual retirement account”
Means a trust created or organized in the United States for the
exclusive benefit of an individual or his beneficiaries, but only if

the written govermng instrument creating the trust meets the following .
requirements: :

(1) Except in the case of a rollover contribution described in subsection
(d)(3) in section 402(c), 403(a)(4), 403(b)(8) or 457(e)(16), no
contribution will be accepted unless it is in cash and contributions
will not be accepted for the taxable year on behalf of any individual
in excess of the amount in effect for such taxable year under section
219(b)(1)(a) (emphasis added).

(2) The trustee is a bank (as defined in subsection (n) or such other
Person who demornistrates to the satisfaction of the Secretary that the
manner in which such other person will administer the trust will be
consistent with the requirement of this section. .

(3) No part.of the trust funds will be invested in life insurance contracts.

(4) The interest of an individual in the balance in his account in non-
feitable.

- (5) The assets of the trust will not be commingled with other property
except in a common trust fund or common investment fund.

(6) Under regulations prescribed by the Secretary, rules similar to the
rules of section 401(a)(9) and the incidental death benefit requirements of
section 401(a) shall apply to the distribution of the entire interest of an
individual for whose benefit the trust is maintained.

(emphasis added).

Thus, Section 408(a), which is referenced in the applicable exemption, twice refers to
contributions 1nto the plan.

Section 219(b)(1)(a) reads:



(b) Maximum amount of deduction: (1) In general: The amount

allowable as a deduction under subsection (a) to any individual

for any taxable year shall not exceed the lesser of- (A) the -

deductible amount, or (B) an amount equal to the compensation

includable in the individual’s gross income for such taxable year (emphasis added).

Subsection (a) reads: ‘;In the case of anrindividual, there shall be allowed as a deduction an
amount equal to the quahﬁed retlrement coatrxbut1ons of the individual fof the taxable year.”

The 401(k) plan Mr. Cox has is an 1nd1v1dual retirement account under 408(a) of the
Internal Revenue Code and it prov1d¢s the requlred contractual ‘anti-alienation” pr0v1510n (See 29
U.S.C. § 1057(d)(1)). B

| An outline of the plaa was presented at tha motion hearing for the Mastertin-Equity’s :
review. No evidence vx./as presented at the hearing that Mr. Cox made contributions in. violation of
the plan. |

The 2014 tax-year rules allow Mr. :C(ax was allowed to contribute up to $23,000.00 into his
401(k) under the current rule of the In;cernal Revenue Service. »All who contribute to 401(1()
accounts afe aHowed to contribute up to $17,500.00 iﬁ 2014 pre-tax money-into their fetirement
account. Mr. Cox at age 59, is allowed an additional $5,500.00 pre-tax contrlbutlon 1nto his
pension plan pursuant to 26 U.S. Code § 219 (5)(B) which is called the * catch up’ > contribution.
Only those who are 50 and over may take advantage of this provision.

Appellant wrongly classifies the éontributions into tha 401(k) as “non-exempt” (App. Br.
at'5) and argues that allowing tﬁese contributiqns into the pension plan is against “public policy”
(App.rBr. at 6) and that.Mr'. Cox s usiﬁg the 4011 (k) to “hide non-exempt asséts from the creditor.”
(App. Br. at 6).

Mr. Cox’s previous conversions of non-exempt property into the pension account were



properly voided. However, thosé conveyances are entirely irrelevant and different in kind to the
issue befqre this Court.

The wage-withholding contributions are not taxed because the I.LR.S. does not consider
them as income. Further, as South Carolina’s Wage Payment Act states, “Funds placed in
pension plans or p;oﬁt plans are not wages subject to this chapte;‘.” See S.C. Code Ann. §
41-10-10(2) (1986). Thus, the Appellants ask this Court to ordef the attachment of non-wages
and/or non-income. | |

Even if the contributions at issue were considered to be wages or income, they would not
be subject to attachment by a judgment creditor becaﬁse wages and income and are nof subject to
attach by judgment creditors in South Carolina. First, these conveyances are exempt under S.C. §
15-41-30(A)(13). Second, the asset at issue is wages, \-Nhich were deducted from Mr. Cox’s
paycheck. |

South Carolina does not allow the garnishment of wages except under certain
circumstances such as wages that may be garnished in this State for the pay;nent of overdue taxes,
under a Chapter 13 Bankruptcy ?lan or for the payment of child or spousal support. | See Ashley

P. Cuttino, Glenn M. Spitler, IIl: = An Employer’s Guide to Navigating the Payment of Wages and

Garnishments, S.C. Law., March 2014, at 27-28. migg 15 U.S.C. § 1671 et seq. (2012); 1420
(2013). But wages may not be garnished iﬁ South Carolina to satisfy the judgment of an
unsecured, non-priority creditor as is the Appéllant and there is no authority which states so.
Title I of ERISA requireé that benefits under the plan may not be éssigned or alienated.
For the anti-alienation clause to be effective, the underlying plan must constitutel a “pension plan”

under ERISA which is defined as “any plan, fund or progfam ... which provides retirement



income to ehaplbyées.” S_eé MA § 3(2)(VA).‘

Further, ERISA § 514 (a) provifies thgt ERISA supersedes staté ‘lawS to the extent that they
state laws relate to employee benefit plans, also known as the “preemption” provision”'. The =
- anti-alienation ax.ld preemption provisions both make state attachment .and garnishment laws
inapplicable or without forée or ‘effe'ct' with relation to ERISA covered plans. Although, as stated
supra, this State does not evén ailow for the garnishment of an unsecured, non-priority creditor but 4
even if it did, it would belp'reempf[ed by ERISA

Theré are fedéral éxceptions to the anti-alienation and preemption provisions which mirror

South Carolina’s. For example, Qualiﬁed Domestic Relations Orders (QDRO’s) for child -

support may be exempted. LR.C. § 401 (a)(13)(B); ERISA § 206(d)(3). Ina marriage and
subsequent divorce, the retirement plan is a marital asset subject to a F anﬁly Court’s equitable

division authority. Federal tax judgments and levies are also exempt. See Treas. Reg.

§1.401(a)-13(¢). Criminal judgments may also be exempt. See U.S. v. Novak, 476 F.3d 1041 |

(9" Cir. 2007, | | |
The most applicable exception to the éase at bar is that civil (or criminal) judgments,

settlement agree’meﬂts and the like may be offset by a participant’s ﬁduciéfy violation or crime
committed by the contributor against the plan, i.e., doing something disallbwed by the rules of the
planitself. For instance, if Mr. Cox would have contributed more than the prescribed amo;mt for
any tax year, those funds would not be protected by ERISA. None of the exceptions to the
énti-alienation or preemption prdviSions are applicable in ‘this"case and‘nc‘) evideﬁce Was presented
demonstrating mdre was paid into the plan than the plan allows.

Appellant notes that Respondents offered no testimony or entered documents into evidence



to support claims that Mr. Cox has complied with the provisions of the plan. (App. Br. at 17).
 While that is true, there is also no ev_idénce to rebut the claims. The-moving. party, the Appellants
herein, had the burden of proof at the motion hearing. The héaring, of Which no transcript was
made, dealt almost entirely with whether an ERISA covered payroll deductions deposited into a
401(k) pension account after a judgment has been rendered against the i-ndividuall, 1s a fraudulent

conveyance.

As Oskin v. Johnson, holds, in referring to the Statute of Elingeth; “In interpreting this
statute, this Court has held éonveyances shall be set aside under two qonditions; Firét, where there
was valuable consideration and the transfer is made by the grantor with the actual intent to defraud,
and, second, where a transfer is made without actual intent to defraud but without Valgable ’
consideration. 400 S.C. 390, 735 S.E.2d 459 (S.C. 2012).

The consideration Mr. Cox receives from his 401(k) contributions are that his employer
will match his contribution and these contributions and employer matching-contributions will be
paid out over time after Mr. Cox retires. Therefore, under M, the only way this Court méy set
aside the contributions into the 401(k) are if they are found to be made with the actual intent of
defrauding the creditor. As srtated' previdusly, Mr. Cox has made contributions into ‘this 401(k) plan
for many years prior to the judgment being entered against him and he is C611tributing less than he
is allowed by applicable law.

CONCLUSION

Mr. Cox’s previous conversions of non-exempt property into his pension account were
properly set aside. However, those conveyances are entirely irrelevant to the issue before this

Court. Under ERISA and South Carolina’s exemption laws, the contributions Mr. Cox made into



his 401(k) since judgment was rendered against him are not fraudulent conveyances. The

conveyances were made with the intent to provide for his family after he retires not to defraud the

creditor and they were made for the valuable consideration of matching employer contributions
and protection of these assets from creditors. The wage contributions were exempt, not
considered income by the Internal Revenue Service and they would be exempt even if they Were
coﬁsidered to be income under ERISA énd our Statue of Elizabeth. Further, the moving party has
the burden of proof. Appellants presented no evidence before the motic;n hearing, at the motion
hearing or after the motion hearing that show Mr. Cox made .contributions made to his plan that
exceed the plan’s guidelines. Accordingly, the Master ruled in accordance with the law and the

- facts and should be upheld on appeal.
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