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- IV.

STATEMENT OF ISSUES ON APPEAL

The Trial Court erred in charging the jury on the “hand of one is the hand of all”
theory of accomplice liability where the State did not present any evidence of a .
common plan or design between Appellant and her alleged accomplice to' commit
murder and where the evidence established that it was either one or the other who
committed the murder alone. ' '

Appellant’s confession given on May 26, 2011 to police was inadmissible where she
had advised investigators that she planned to retain an attorney before she turned
herself in and spoke to police and the police interrogated her anyway without an
attorney present thereby violating Appellant’s rights under Fifth and Fourteenth
Amendments to have counsel present during custodial interrogation.

The Trial Court erred in refusing to charge voluntary manslaughter where the State
presented at evidence at trial that the murder may have occurred after Appellant and
the decedent had a heated argument after which he hit her numerous times and then - -
she snapped. ‘ ‘

The Trial Court erred in holding evidence that Appellant’s co-defendant Wise had
previously shot and killed her dogs without justification was inadmissible under
Rule 608 where Appellant did not offer such evidence to impeach her co-
defendant’s credibility, but rather offered such evidence to show her state of mind
after the murder to explain why she feared for her life and why she engaged in
certain actions after the murder. '



STATEMENT OF THE CASE

On.August 5, 2011, the Newberry County Grand Jury indicted Appéllant Mgndy
Lenore Smith of (1) murder; (2) possession of a weapon during the cbmmission of a violent
crime; and (3) desecration of human remains. R. 11, 1. 3-12; R.1103 — 1104; R; 1106 -
1107; R. 1109 -1110. |

Appell‘ant proceeded to trial on October 7, 2013 before the Honorable R Knox
McMahon and a Jury R. 1. Appellant was represeﬁted by Charles V. Verner, and the
State was~repr¢sentéd by Solicitor David M. Stumbo gnd Assistant Solicitér Christopher
Dale Scott. Id. | |

On October 1 1, 2013, the jury found Appellant (1) guilty of murder; (2) npt guilty of
possession of a weapon during the commission of a violent crime; and (3) guilty of
desecration of human remains. R. 1052, 1. 13-22.

On October 14, 2013, Judge McMahon sentenced Appellant to (1) forty (40) years
for murder; and (2) ten (10) years forAdesecvration of hufnan remains. Judge McMahon
ordgred the sentencés to‘ run c;)nsecutive for a total of ﬁfty (50) years. R. .1077. 19, 1. 12-
20. | |

Appellant timély filed and served her Notice of Appeal.




STATEMEN”f OF FACTS
* The decedent, John Henry Mayers, was reported missing by his family on May 10,

2011. R. 196',. 1l. 18-21. His family had last seen him on May 7, 2011. R. 161,1. 5-162,
1. 12; R. 190, 11. 7-22; R. 198, 1. 12-15. Mayers did not show up for work on May 9, 2011.
Tr. 168, 11. 19-21. Mayers’ family gave law enforcement the name of Appellant during the
~ search for Mayefs. R. 192, 11. 17-22. | |

Appeliant grew up in Chapin, South Caroiina. R. 806, 1. 7-8. She had lived a
difficult life starting when she was a young child. When she was ten years old, she suffered
from a condition called hysterical blindness which causes a i)erson to experience temporary
blindness when é traumatic event occurs in your mind. It is a type of mental issue. R. 778,
1. 17 =779, 1. 21.  Appellant had also been sexually molested by her grandfather has a |
child. Her grandfather was coﬁvicted and placed on the sex offender registry for his sexual
abuse of Appeilant; R. 779,1. 23 - 782, 1. 15. When Appellant was about thirteen years
old, she was sent to live at the Epworth’s Children’s Home in Columbia. R. 783,11 6-18.

Appellaht met Mayers while she was still in high school, around the age c;f fOuﬂeén
or fifteen. R. 866, 1. 16-21. - Mayers was about eleven yéars older than her and.waé in his
twenties. ‘R. 806, 1. 22 — 8.0l7, 1. 2. Mayers began a sexual relationship with Appéllant. R '
808, 1. 3-5. l Mayers also introduced Appellant to crack c;ocaine, and they would smoke
crack cocaine together at least every day. Mayers and Appellant were together off ‘and on
until s.he was about eighteen years old. R. 808, 1l. 13-25; 812, 1I. 15-19.

About six months after Appellant began the sexual relationship with Mayers, 4she
moved into hlS family home where Mayer’s mother also lived. .R. 787, 1. 4-10; 809, 1. 3-

10; Mayers’ family members confirmed at trial that Appellant lived with the Mayers family .



as a teenager. R 158, 11 4-18; 181, 1. 17 — 182, 1. 17; 193, 1. 4 — 17. Mayers’ family
mémbers also' confirmed that Mayérs had a crack cocaine addiction. R. 156, 11. 4-10; 159,
11. 17-20; 1.78, 1.24-179, 1. 20.

Appellantiloved Mayers and that he treated her nicely for the most part, although
Mayers was oﬁén physically violent toward her. . R. 810, 1. 5 — 81V1, . 7. The acts of -
violence occuﬁed ét least once a week. R. 812, 1. 20-21; 815, 11. 7-9.‘ . Appellant also -
asserted that Mayers would make her have sex with other m‘en‘in exchange for crack .
cocaine. These encounters were arranged by Mayers. R. 813, . 7-814,1.8. . |

Apﬁéllant testiﬁe;d that while Mayers was pleasant and friendly when h§ was sober,
Mayers usuallsl lb‘ecamé vefbally abusive and aggressive after smokiné crack cocaine. R.
814,1. 18 — 815, 1. 6. During Mayers’ violent episodes, he would slap,he.r and hit her with
closed fists. | These incidents 'did nof occur in front of Mayers’ farrlily. R. 815, 11. 10-18;
816, 11. 12-20.' Mayers also punished her by makmg her have ariai sex R. 816, 1. 21 - 81‘7,,
L4, | o

| When Appellant was eighteen year old, she moved to Georgia and thén to Michigan.‘ ‘
R. 817, 1. 8 - 820, 1. 11‘.' *Around 2003 :or 2004, she returned to th'é Lai(e Muﬁay area and
rekindled her relatiOnshiﬁ With Mayeré. Tha‘i‘ lasted uhﬁl she gbf married. to a serviceman
and movedv“to Germény for almost two yeAars. R.820, 1, 18 - 821, 1. 11. |

Appeflant got divorced and gventually moved back to South Carolina to a préperty
on Wheelana School Road near Little Mountain. R. 824, 11. 1-6; 826, II. 7-19. When she
moved back to the Little .Mountain area, Appellant met a man ﬁarhed Thﬁoihy Wise on the
internet. She had one sexual encounter with Wise but then they becéme vefy goo_d friends

because Appellént was not'interested in Wise as a boyfriend. R. 828, 1. 15 — 830, 1. 10.



Appellant believed.'she met Wise around 2009. As 'gobd friendé, they saw each other
almost every day. R. 831,1l.6-13. | |
After Appéflant had moved back to the Wheeland School Road propérty, Mayers

found out she was back and living there. Mayers showed up at her residence one day. R.

832, 1L 13-21.'_ Appellant and Mayer began seeing each other again and had been seeing
| each othér for six or 50 months prior to his last being seen on May 7, 2011. They Would
meet a few times a week. R. 83 8, 1. 7-13. They ofteﬂ times went to a place out in the
woods off of Judy B. Road for their encounters. R. 845, 11. 1-13.

On April 8, 201 1, Appellant had a restraining order placed against Mayers because

he had come to her proberty one night and hit her quite a fex}v times. R. 841,1. 12 —843,1
23. Timothy Wise and another friend, Kris Hahsen, helped Appellaht obtain the restraining
order. R. 842, 1l. 18-20. Kris Hansen testified at trial that the incident which resulted in the
restraining order occurred around March 23, 2011 after he and Appellant had ;eturned back
to her house from Waffle House. The two were sitting the car chitchatting when “two
. headlights just popped on and all of suddeﬁ [Appellant] was getting -hauled ouft of the
passenger side . . . .” Hansén saw “two arms and a fist, pulling her out Aand beating her.”
Hansen was ablé to pull Appellant back into the car. As a result of this incident, Hansen
testified at tile restraining order hearing, and the restraining order was issued against
Mayers. Hansen and Wise were in attendance at the heéring with Appellant. R. 711, 1. 22
~ 715, 1. 2. | |
Despite the restraining order, Appellant began seeing Mayers again approximately

three days after the restraining order was issued. R. 843, 1. 1-4; 844,- 11‘. 6-8. Mayefs

showed up at Appellant’s home. They talked about the restraining order, and Mayers



apologized.. Abpcllant and Ma)}ers resumed a sexual relationship, and 'they saw eac;h other
about three to‘Afour‘ ﬁmes aweek. R. 844, 11. 6-23.

When Mayérs wen‘; missing, Detective Billy Déﬁenbachef of the Lexington County
Sheriff’s Office was assigned thé case on May 11,2011. R. 196, 1l. 3-21; 198, 1. 16-18.
Detective Derrenbacher had been given A;;pellant’s vnarhe as som;:one that might have
information oﬁ Mayers. “R. 200, 11. 8—1 1. He went out to the Wheeland Schobl Road
residence where Appellant had been living, but found an empty trailer. R. 200, 1. 18v— 201,
L.2. | |

Detective Derrenbacher first made contact with Appellant on either May 17 or 18 at
the residence of Wise. R. 202, 11. 10-17. He had learned that Appellant was staying there
with Wise who lived there with his mother. R. 203, 11. 8-11. 4 Detective Derrenbacher
spoke with Appellant that day. He d‘id not speak to Wise. He believed that Appellant had
already spoken to Major Wesley Boland of t-he Newberry County Sheriff’s Office the:
previous day. - Appeliant acknoWIedged to Detective Derrenbécher thaf she had a
relationship with Mayers. She told Detectivg berrenbaéher that she was not seen Mayers in
a little whjlé. R. 204, 1. 6 — 206, 1: 10. A"ppellant also stated that she had last seen Mayers :
getting into a vehicle\évith Elvis Hill. R. 207, 11. 6-11.

Detective Derrenbacher went back to the Wise residence on May 20. R. 207, Ill. 23-
25. This tﬁﬁe Detective Derrenbacher went with Major Boland. They were met by Wise’s
' mother who informed them that Appellant and Wise were not at the house but had gone to -
Wal-Mart, -Tﬁe ofﬁcers: drove to Wal-Mart to look for Wise’s black Ford 1450 pickup
truck, But did not see '[hf; truck in the parking lot.  They returned to the Wise residence.

Appellant was not at the residence, but this time Wise was there. They spoke with Wise



who indicated mat vAppellant left in an unknown vehicle with unknown males at the Wal-
Mart. R. 208, L5 209, 1. 9. Detective Derrenbacher said they received a telephone call
frorﬁ Appellant indicating that she .was out of town and would be more than happy ’tov meef
at the. Newbény County Sheriff’s Department when she returned in about two hours. R.
209, 11. 15-19. He said Appellant did not show uﬁ later. R. 210, 1l. 13-15.

Detective Derrenbacher spoke with Wise again on May 20 where he prbvided a
written statement. R. 210, 1. 16 —211, 1. 3; 238, 11. 14-16. In this statement, Wise said he
did not know anything about the disappearalnce of Mayers and did not kill Mayers or have
any part in his disappearance. He also stated that Appellant had not told him that anythipg
had happened to Mayers. He further claimed that he fe?lt Appellant was capable of hurting
or killing Mayersv in self-defense. Finally, Wise stated that if Appéllant did anything, Her
motive for hurting or-killin'g Mayers would be “fear or blackout rage.”  R. 238, 1. 14 —
240, 1. 4; R. 1089; R. 1089 — 1091 (State’s Ex. 30). .

Maj'of Wesley Boland of the Newberry County Sherift’s Department testified that He‘
spoke with Appeliant on May 16 at Wise’s home, and that she gave him the name of Elvis
Hill. R. ‘260, 1. 21- —261, 1. 18; 263, 11. 2 — 13. On May 22, after Appellant had left town,
she called Major Boland and said she wanted to retain an attorney and then turn hersélf in to
speak with laW enforcément. On May 23, Appellant, however, did not appear at the
Newberry SherifP’s Department. R. 271,119 —273,1.7. |

Major Boland had gathered information that Appellant was staying at her mother’s
house in Greenville, and around midnight on the evening bf May 24 or the early moming
hours of May 25, Major Boland, along with Greenville Couﬁty officers, arrested Appellant

at her mother’s house. She was actually arrested and brought in on a forgery-charge for



selling Mayers’ car to. a scrapyard en April 21, 2011 approximattely two or three weeks
before Mayers went missing. - Mayers tiad not filed any report for a stolen vehicle. .Major’
Boland admitted that he brought_AppeHant in on the forgery charge so he 'could‘further :
investigate the pessible murder of Mayers. R.273,1.10-277,1. 1. |
Major.DarAmy Gilliam of the Newberry Sheriff’s Department first became involved
in the missing pereons case of Mayers when Captain Robert Dentlis of the Newberry County
‘Sheriff’s Department asked him to.,speak to Wise. R.292,1..11 — 293, 1. 15. ‘ He asked_
Wise that if Appellant had wanted.to go somewhere or put something somewhere, where
would ehe ge. Wise informed Major Gilliam that there was a road out on Brazelman’s
- Bridge Road that she liked to go to. Major Gilliam asked‘Wise if there was a pessibility
that she put a body otlt there and Wise indicated that he did not know. He then asked Wise
if he could talte the officers out there, and Wise agreed. Major Gilliam, Captain Dennis, | _
and Wise drove out to the area.  This occurred on May 25, 2011. R.293,1.16-294,1.7.
Wiee took them out to J udy B. Road in the Sumter National Forest. Ae the officers
approached, Captain Dennis lowered the wtndows,' and Wise wanted to know why the
wincriows‘ were being lowered. The officers informed Wise that they could possibly}piek' up
a smell. Major Gilliam looked back, and Wise had covered up his ﬁose. Major Gilliam
said it. was not ntﬁeh further when'the smell hit. Captain Dennis said, “I think we are here.”
R. 296, 1. 1-24; 297, 11. 11-17. Major Gilliam felt that when Wise covered up his nose, he
knew the smeli was coming and he was anticipating 'it. R. 296, 1. 25 - 297,1.10; 304, 1. -

23 -305,1. 24.

10



The officers parked at the end of Judy B. Road, started walking, and found the body
of Mayers. R; .297, .23 - 298, 1. 18; 360, 11. 8-22. The body was located in the woods.
Captain Dennis also fouﬁd some shells. R. 300, lI. 6-15.

| Captain Dennis testified that on May 20, 2011, Wis}e g‘avé a statement that he had
ioaned a gun to Appellant aﬁd that Wise had informed law enforcement where the gﬁn was
located. Captain Dennis reﬁieved the gun from the center console of Wise’s truck. R
558,1. 10 — .560,, 1. 17; 636, 11. 8-10. Thé State’s firearm and tool mark examination expert
testified that it was her opinion that this gun had fired the shell casing found Wheré Méyers
was killed. R. 353, 1.20-354,1. 6; 365, 1. 22 -366, 1. 2; 372, 1. 8-11. The State’s expert
could not say whether two bullets retrieved from Mayers’ body during fhe autopsy were
fired by this gun, and 4her opinion as to that was inconclusive. R. 363, 1. 23 — 364, 1. 13.
There was 1o eﬁde‘nce presented at trial as to any fingerprints found on the gun. |

As Méjor Gilliam had already described at trial, Captain Dennis said that on May 25,
2011, Wise indicated Judy B. Roéd as a place he thought Appellant might: have goné with
Mayers. Wise directed Major Gilliam and Captain Dennis ou‘; to Judy B. Road. R. 563,1.
11 — 567, 1. 11. . Captain Dennis also deséribed rolling down the windows to see if there
was any smell of decorﬁpbsition and ultirﬁately smelling an odor. R. 567, 1. 12 — 568, 1. 2.
He conﬁrfned that Wise started covering his nose before any smell could be detécted, and iﬁ
Captain Dennis’ opinion, it was clear based on his observation of Wise’s behavior that Wise
had been close to Mayers’ body before. R. 639, 1l. 6-20. Captain Dennis said he located
the body iﬁ the .wood line. His body was positioned face down and his arms were
outstretched above where his head woulfi be. The head was not located with the body. R.

568, L5- 570, 1. 2. Captain Dennis believed that Mayers’ body had been dragged into the

11



woods due to the fact that his hands were outstrefched above where the head Would have
been and the shirt was rolled up.. R. 641, 11. 8-16.
Captain Dennis collected a spenf cartridge casing as well as a cigarette butt.  R.

570, 11. 3-11. = SLED was unable to obtain any DNA from the cigarette butt. R.-571, 1L.

15-19.

After Wise took Captain 'Denr}is and Major Gilliam to the end of Ju‘dy B. Road
where Mayers’ body‘was fol;nd, he gave another written state,'mént on May 25, 2011. ‘R.
575, 11 12-15; 577, 1L 5-7; R. 1092 - 1093 (State’s Ex. 31). - In this statement, Wise said
that on May ‘7,A 2011, he was texted by Appellant and asked to"cal_l Mayers since she did not
have minut:es on her phoné. Wise: called Mayers gnd ad\}ised him tha§ Appellant was
moving frbrﬁ vthe residence on Wheeland School Road and that she no loflger waﬁted
anything to do with Mayers. Wise told May;:rs that Appellant was' going .to be safe and she
would be happy.  Wise said that arourid 1:00 a.m. on May 8, 2011, Appellant texted him
that she was on Brgsselrnaﬁ’s Bridge Road and heeded directions to I-2'6'.- . Wis_c'said he tol>dA
her which dire‘c‘ti‘on to vgo. Wise learned Mayers was.missing.the following Monday and
claimed he became suspicious of Appellant when she started becoming péranoid. He further
stated in his written statement that hé told députies he thought she might have hidden a body
off .Judy B. Road which was off Brasseiman’s because she and Appéllant héd been there
before and since Appellant was on Brasselman’s the night Mayers diséppeared. R. 1092-

1093 (State’s Ex. 31); R. 577,1. 17 - 578, 1. 11. In this May 25, 2011 statement, Wise still

~did not put himself at the scene of the crime. R. 578, 1. 12-14.

12



Because Wise-mentioned text messages, law enforcement retrieved his phone, but
they were upable fo retrieve any text rrvlessage‘::s. Therefore, law enforcement was unable to
verify Wise’s claims of the texts between Appellant and Wise. R. 578,1. 15-1579, L. 20.

CaptainDenpis met wilh Wise again on May 26, 2011 after Appellant had alréady
been brought to the Newberry. County Detention Center on unrelated charges. R. 580, 11. 1
—17. On the 26th, Wise admitted being at the dead end of Judy B. Road when Mayers was
shot. - In tllis stalement, Wise said Appellant texted him that evening and asked him to call
Mayers and tell him that she was going to be at the stop sign besides Mr. I’s. Wise called _
Mayers and told him. Then Wlse Sat. down to play cards l)n the colnputer. Arpunld' 11:30
p-m., Wise said he received another text from Appellant to meet them at the end of Judy B.
Road. Wise left his house at 11:45 p.m., went to the end of Judy B. .Road and waitéd
approximately twenty-five mlnutes. Appellant and Maygrs.-then arrived and they stood
around talking for about thiml minutes. R. 1094; R. 581,1. 12 -582, 1. 13.

In his statement, Wise claimed that Mayers then walked away fI‘OIll them towards
the woods when Appellant pulled out a gun Wise had loaned her which she fired and hit
Mayers in thé right shoulder area. Wise said Mayers ran and tried to get away in the Wgods
and that Appellant followed and flred one more time Vand emerged from the woods a couple
of minutes laler, Stéting that he was not going to bother her anfmore and that she would feel
safe. Wise said they then got into their se;larate vehicles and left. R. 1094 — 1096 (State’s
Ex. 32); R. 582, 1. 13 -583, L. 16. :

~ Wise also told the officers that on May 19, 2011, he and Appellant returned to the

end of Judy B. Road where Appellant removed the skull from Mayers’ body and then drove

to the Tyger River landing on Maybinton Road where she threw a bucket containing the

13



.head into the river. R. 10§4 - 1096‘(Svtate’s Ex. 32); R 583,1.17 — 584, 1. 7. After he

gave this Astatement, Captain Dennis drove Wise out to the river where the additional :
remains of Mayers were recovered R.584,1. 8-587,1. 9. |

Captam Denms also spoke to Appellant on May 26, 2011. 'Herlinterview was
‘conducted after Wise gave hlS ﬁnal statement. R. 587 1. 15 588, l 14. In this statement,
Appellant advised Captain Dennis of her abusive and drug dependent relationship with 7
Mayers. On the night of May 7, 2011, she and Mayers were together but they began having
an argument about her moving from her Wheeland School Road residence. Captain Dennis
said Appellant told him that she tried to calm Mayers down but that she then: snapped She
said the gun she used was a-gun she received from Wise after she had obtained a restraining
order against 'Mayers.. She did not remember a portion of what happened; She blacked out
after Mayers hit her nunierous times and when she “came out of blackness,” she was
holding the gunand Mayers was lifeless on the ground‘in front of her. Appellant said that
.W1se had no knowledge of what had happened until it was done and then Wise freaked out
and left. Appellant said she went back a week later and removed Mayers’ head and took it
to the river. AR.lOSO —1083 (State’s Ex.- 195; R. 593,1.9-597,1.21.

Captain Dennis spoke with Appellant again on J une.lO’, 2011 after she wrote a letter |
asking to revise ‘her statement. R 599,' 1. 5-22. | Appellant told Captain Dennis that
everything she said ‘about her abusive relationship and drug use with Mayers was true. .VR.
600, 11. 19- 2l |

Appellant then said that on May 7, 2011, she texted Wise around lO OO p.m. to call
Mayers SO he would come hang out with Appellant. She picked Mayers up at a house about |

an hour and a half later. She texted Wise and let him know where she was going because

14



she always let Wise know where she was. When she and Mayers arrived at their
de‘stinatioh, Wise was already there. Appellant asked Wise why he was there and he said He ,
had a feeﬁng of need to be there. Appellant thought Wise was being protective. The three
talked for a while. Mayers was behind Appellant holding her when she waé suddenly |
pushed to the ground. She heardv a shot and when she looked up, Mayérs and Wise were
struggling with each other. Appellant screamed at Wise. Mayers took off running. Wise
chased him, and Appellant heard a second shot. Appellant went to look at Mayers, and -
Wise grabbed her and pulled her away from Mayers. Wise told Appellant that he'would
kill her and her animals if she tolci anyone. | She said Wise forced her to later return with
him and remove Mayers’ head. Appellant said Wise tossed it in the river. R. 1084 —'1086
(Statel’s Ex. 20); R. 601, 1. 10 - 603, 1. 19.

Dr. Janice Ross conducted an autopsy on the body of Mayers on May 26, 2011.  R.
324, 1. 23 — 325, 1. 4. The body was brought to her for analysis and the head was brought in
separately for her to gnalyze. She also went out t§ the scene and observed the body as it was
found at .the’ Sumtef National Forest. ~ She testified that the body was lying face down with
the arms outstretched above where the head would be located. R. 325,1.10-326, 1. 14.

Duririg the autopsy, Dr. Ross found two bullets underneath the skin of the back.
One bullet was located in the right midback and the other was close to the left shoulder,
again in the back underneath the skin. . R. 327, 1. 7-10.  Dr. Ross found a hole defect in
the fourth rib on the right which she testiﬁed was consistent with an entry wound which
meant that at l-eaétvone bullet went from front to back. R. 330, 1l. 15 —23. Her opinion was

that Mayers’ cause of death was the gunshot wounds to the chest. R. 332, 11. 21-24.
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'At trial, Wis¢ testiﬁe;d agaiﬁst Appellant. He confirmed that he met her in 2609 on
the intemét'and that they had sex when .they first met. R. 384, 11~' 5-20. Wise teétiﬁed
that they only had sex the one time and then became friends after that. R. 385, 11; _2--7.

Wise said that he only met Mayers twice through Appellant.  R. 38§, 1. 18-23.
Wise helped Appellaht to obtain the restrainingv order against Mayers. R. 545, 11. 21;23.
Wise claimed that after Appellant obtained a restraining order against Mayers, she asked |
_ Wise if she could borrow a gun for hér protection and to protect her aﬁimals. Wise testified

that he gave Appellant a guh that belonged to his father. R. 390, 11. 4-14.

Wise testified that Appellant was living at the Wheeland School Road residence but
she had fallen behind on her utility bill so the landlord told her she would need to find
somewheré eise to live. _R. 392, 11. 18-25. The first week of May 2011, Wise helped
Appellant rﬁdve out-of this property.- Wise also helped Appellant obtain -a utility building

| that Wise’s fafher' said she could i)lace oﬁ his propeﬁy. Appellant was planrﬁng to move all -
of her possessions into thils utility building. She was also going to liye in this building; to
which Wise ran electrigity and installed an air conditioner, until'she could find'a permanent
place. R. '3§3, 1.1-394,1. 16.

Wise-érvld two friends of Appellant, Don Buford and Drew, helped Appellant' move
her possessions. Wise used his black pickup truck, Buford used hiswhite pickup truck, and
Drew used hlS 'ca; to help move Appellant’s possessions.  On Saturday, May 7, 201.1, '
Appellant,-Wise, aﬁd Buford were continuing to help Appellan‘; move. Appellant warited to
let Mayers kndw thé‘t she was moving that day. BecauseAshe did not have any minutes on
her phone, she. asked Wise to call Mayers to tell Mayers that if he wanted to se'é Appellant

that day, she would be in Chapin that afternoon. Wise called Mayers and told him that
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Appellant was gbing to bé at Mr. J’s gas station and Mayers responded “all right."’A This
was around 3:30 in the afternoon. Wise said he stayed at home. R. 396, L 13- 398,1.11.

Wise festiﬁed that later‘that evening, Appellant and Buford brought another truck
load over .to“his ‘housé and after that Appellant had Wise call Mayers.  Apparently,
Appellant went to Mr. J’s that afternoon, but Mayers left in a vehicle with someone else.
| Wise said he célléd Mayers for Appellaﬁt, and Appellant and Buford left his house. Later in
the evening,‘Wise said Appellant texted him and asked if he wanted to come hang out with '
her and Mayers at Judy B. Road. He told her he would be out there in a little while. R..
398,1.16 - 400, 1. 19.

Wise said he got to Judy B. Road first. Then, approximately twenty-five minutes
later, Appellant and Mayers showed up, around ten minutes before rﬁidnight.' They drove
up in Buford’s white pickup truck ’which Appellant had borrowed from Buford. Wise said
the three o‘f them sat around and talked for about twenty-five to thiﬁy minutes. . His black
pickup truck was pérked side by side with the white pickup truck. R. 402,1. 11 - 403, 1.
19. Mayers and Appellaht were hugging on each other. R. 404, 1l. 2-3.  Eventually
Appelliant and‘Maye'rs walked off to smoke cracl;. R. 404, 11. 16-19. They walked about
forty-five to ﬁfty feet away. R. 405, 11. 2-3. |

Wise testified that the next thing that happened was he heard a gun go off and then
| Appellant and Méyers came running past him.. Wise said he could see that_ Mayers had been
shot in ;[he upper ﬁght shoulder. He said he was ip shock, and Mayers was screaming.' He
said Appellant' was screaming too. Wise testiﬁed that Mayers ran into the. woods, and.
Appellant followed him. Wise then heard another gunshot. He claimed that Appellant then |

came out of the woods holding the gun and lit up a crack pipe. Wise also alleged that
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Appellant said she felt safe and that Mayers woﬁld ﬁot bother her anymore. Wise left and
went back to his houée. He did not get the gun back at that time. R. 405, l 12 — 406, 1. -
24, | |

Wise tésﬁﬁed that hé saw Appellant the next day around noon when she and Buford
brought another truck loéd. to his house. R.,;IOS, li. 19-25. Wise claimed thét, later that
week when helped Appellant finish moving, he found the gun 1n one of the boxes. He took
it, wrapped it in‘ some cléth, ahd‘put it in the conséle of his tr'u.ck‘. R. 409, 1.  15 —410, L 1; .
472,1.5-473,1.2,

Wise then claimed that after law enforcement had come by to talk to Appellant, she
told Wise‘é',he had to go back out to Judy B. Road. Wise drove her out there, alleging he did
not know what she was planning to do. He said Appellant put oﬁ some lafek gloves and
4 removed Mayers’ head and put it in a bucket that had been in Wise’s truck. Wise said he
then took Appellant down' the road to-the Tyger River, into which she threw the remains.
R. 410, 1. 2— 412, 1. 24; 489, IL. 5-15,

Wise contended that while he had a part in the desécration of the remains, he had no
part in the‘initiail_l shoéting. R. 420, 1L 13-24. He was also adémaﬁt that he and Appellant
did not comm‘it'thAe crime .tbgether. R. 517, li. 22-24. Wise was chérged with murder on
May 27, :201 1. R. 422, ﬂ. 1-3. The charges were still pending against Wise during
Appellant’s trlal R. 422,11. 4-8. He admitted he was hoping for leniency m exchange for
his testimony agéinSt Appeilant. R. 513,'llj 5-7. | |

* Wise admitted that he had owned a concealed weapons permit that expired in 2011
after Mayérs’ death. R. 429, .19 - 430,1. 1. Wise a:lsb édmittea telling Appcllant’s

mother that" hél love'd’Appellant and that she was like a big sister to him. 'He would not admit
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that he was j'éalous of her relationships with other men, including Mayers. R. 437,13 —
+439,1.13. He did s:ay that Appellant was his besf friend. R. 538,1. 17. |
Samantha Wright was a friend of Appellant’s and 4had known her for abéut two
years. R. 697, L3- 698, 1. 13. Shé never saw Appellant carry a gun. She saw Appellant
about a weekAbefore Mayers was killed and did not see Appéllant carrying a gun then. R.
| 702,1.23 -703,1. 14. Wright also testified that while she never saw Mayers .hit Appellant, '
she went 6ver to Appellant’s house one day and Appellant had a black eye. | Appellant told
Wright thét Mayers had punched her in the face. R. 707, 11. 7-_1‘5. | |
" Don Buford had been a good friend of Appellant’s for over ten yearsv and had béén
romantically invoived with her at one time.  R. 722,1. 4 — 724, 1. 3. -Appenll‘ant owned
many rescue dogs and loved them like they were her children. R. 725., 1. 14 — 726, 1. 13.
Wise shot and,killed one of her dégs because that particular dog was‘not “adapﬁng well”
“with the others. R.733,1.21—735,1.5. |
Buford had never seen Appellant shoot any kind of guh or rifle. R 735,- 11. 22-25.
He had never seen Appellant carry the gun that was retrieved from the console of Wise’s -
truck. R. 736, Il. 3-4. Buford testified that he had seen Wise carry a gun, usually tucked |
into his belt or in his jacket. Wise seemed to have an interest in guné. R.736,1.9-737,1.
20. During Buford’s testimony, photographs of Wise holding a gun were _admitted as
evidence. R.738,1.1-746, 1. 16; R. 1097 (Defendant’s Ex. 7I); R 1098 (Defendant’s Ex.
8). |
| Bufofd_ﬁﬁ’ther testiﬁed that when he was helping Appellant move in May 201 1,' he

never saw any gun or her carrying a gun. R. 753,1. 19 — 757, 1. 3. Buford was there on
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‘May 7, 2011 when Apf)ellant left that night. When Appellant returned after midnight on
Méy 8,2011, Bu‘ford’did not see hAer.wifh"a gun. R.758,1. 4 -760, 1. 18. |

Aftér Abpéllant had moved into the place behind Wisefs hbusé, Wise rémaihed
constantly in her pfesehce. Around May 15, 2011, Wise told Buford that he was no longer |
welcome to v_igit'. R 763,1. 6 -764, 1. 20.. |

: Api)ellarit _testiﬁed in her defense at trial. She testiﬁed' that Wise carried a gun and a
holster on his 51de quite often. R. 834, 1l. 2-5. Wise had never giveﬁ hér a gun' because of
the restraining.ord'er against Mayers, and the only gun he héd ever given her was somgthing |
that looked like a little play gun with a plastic handle that was barely haﬂging dn. It sat on
her table and was just a,cori_versation piece. R.836,1.8=837,1.25; R. 843, 1. 24 — 844, 1.
1. | |

~ On May 7, 2011, shé was in the process ofmovmg from Wheeland School Road to a
shed be};iﬁd_'Wise’s housé because she was late péying her light bills. R. 840, 11. 9-25.
Wheeland Schdol Road was fairly close to where Mayers lived. | She was myoving.l to the
othe;r side of the ébur;ty, and Mayers was not really happy abouf her move. R. 845, l.A 17 -
846,1.5.

Wise .and Buford ’hélped her move thaf day. _At some point that afternoon, -
Appellant callea Méyers from Wise’s house and she was supposed to meet up with Méyers,
at Mr. J’s but by tﬁe‘ti.me she got there, Méyérs had already been smoking crack and wanted
to go off with his friends. R. 846, 1. 6 — 847, L 8.

Later thati evening, Appellant used Wise’s phone to call Mayers and asked Mayefs if
he wanted to meet up later. Wise was right tﬁere when Api)ellant called Mayers. Mayeré

agreed to meet Appellant. Appeliant left in Buford’s white pickup truck around 10:30 or
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1 l:(lO to go rneet Mayers. R. 852, 1. 4 ~22. Appellant’s intention for‘m'eeting Mayers that
night was to have a sexual encounter.  Appellant had told l\/layers that she would piok him
up around 9:30 that night at Mr. J’s but she was running late. She texted Wise and asked .
him to call Mayer_s.to let him know that she would be late picking. him up. R. 854,110 -
855, 1. 11. |

Appellant picked up Mayers and drove to Judy B. Road Appellant said that Wise
* knew she was going out to Judy B. Road When Appellant and Mayers amved Wise was
already out there. Appellant testified that she did not invite Wise out to Judy B. Road, that
he and Mayers were not buddies, that Wise did not tell her beforehand that he was coming
out there, and that she did not expect to see Wise out there that night. R. 856,1.3 —‘857 1.
23. The llghts of W1se ] black pickup truck were not on when she and Mayers drove up R.
857,1.23 - 858, 1. 4. |

Mayers wondered why Wlse was out there, and Appellant told him that she did not.
know. R. 858, 11. 5-10. App.ellant asked Wise why he was out there and he responded that
he just felt the need to be there. Appellant believed Wise was just probably lonely, that he
would probably llang out for an hour and then leave. She did not think too much of it. ‘R.
860, 1. 20 - 861, 1. 4. | | |

Appellant and Mayers got out of the truck. Mayers stood in front of Appellant, and
she had her.arms wrapped around him. The three of them talked-for about forty-five |
minutes. Then.'Wis‘e went over to his truck and was texting on his phone. Appellant and
Mayers kind_: of wandered off to talk to each other alone. Mayers had his arms around
Appellant, and the noxt thing she knew, she was pnshed to the ground and there was a

gunshot. She did not know where Mayers was hit. R. 861,1. 12 —-20; 866, 1. 5 — 868, 1. 3,
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Appéllémt testified that when she was pushed to the ground, she landed forward on
her ﬁght knég. | She had previously broken both of her ankles and therefore could not run
fast or well af all. ‘ ‘Wﬁen she"was on the ground, she looked back and saw Mayers andA
Wise together towards where the white pickup truck was parked. Appellant said it looked
like Mayers was struggling to get the gun away from Wise. Mayers yelled ét Appe}lant to-.
run, and Mayers ran in the 'opposite direction. Wise chased Mayers. Appellant struggled
to get up, and she heard the gunr again. Appellant finally got to Mayeré and he was lying on
his back. Wise grabbed hef and pulled her back to the white pickup truck. She and Wisé
stayed at the scene for about ten minutes later. She was sitting in the truck, cryirig and
trying to figure out what just happened. R. 869,1.2—874,1.12.

Appella;nt denied forming any agreement with Wise to harm Mayers that night. She |
was not aware that Wise had intended to harm Mayers. R. 874, 11. 13-1 8.4

Appéllaht drove back to her Wheeland .School Road résidenée. She spent the next
day moving. Appellaﬁt later asked Wise why he did what he did and he told ﬁer that she
would never be away from Mayéfs any other way.  Appellant did not fee} like she could
call the police bécause Wise never left her side and stayed with her all the time. R. 874, L.
19 - 879, 1. 25. ‘Whenever sh.e opened the door to the shed she was living in, Wise Wogld '
be right there. R; 880, 11. '1-6.. Wise- also threatened her and streségd that if she told
anyone, he céuld kill her animals and her family. R. 880, 1l. 7 —16. |

After the pbiice had visited theﬁl, around lunchtime on May 19, 201 1, Wise wlante‘d
to return to _the- Judy B. Road area. As they were driving out there, Appellant askéd Wise
what they were doing and he told her “you will see.” When they got to tﬁe end of Judy B.

Road, Wise pulled her out of the truck and took her to the body. He stood next to her with a
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gun, made her put on a pair of gloves, and forced her remove the head with a knife that he
gave her. Wlse told her if she did not do it, he would kill her dogs and famlly Appellant
put the head in a bag which Wise put in a bucket. Wise then drove to the rlver and threw the
bag in the river. He threw the bucket in the woods. R. 885,1. 5897, 1. 6.

When she was Brought in by la\;v enforcement aﬁd gave her first statement on May
26, 2011 where shé said that she had killed Mayers, she only made that statement because
she thought Wise was not in jail and would harm her family and animgls if she told the truth.
R.917,1. 19 _—-918, 1. 4. Once she learned that Wise was being deteﬁned at thé Newbe'rry’ |
County Deténtionl Center, she recanted her May 26, 2011 statemént and made her June 10, .l

2011 statement asserting Wise had shot Mayers. R. 920,1.1-924, 1. 10.
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ARGUMENT
I. . The Trial Cjou:rt erred in charging the jury on the “hand of one is the hand of
all” theory of accomplice liability where the State did not present any evidence -
of a common plan or design between Appellant and her alleged accomplice to
commit murder and where the evidence establlshed that it was elther one or the

‘other who committed the murder alone.

At the close of the State’s case, Appellant argued to the Trial 'Coitrt that arty charge
on accompltce liability woutd be vimproper where there was no evidence that Appeltant and
Wise were acting in concert as to the murder of* Mayers -Appellant pointéd out that the
State s theory of the case was that Appellant was the shooter while Appellant’s theory of the-
case was that‘W1se was the shooter. There was no evidence that the two were actmg.
together when Mayets was shot. R. 690, 1.22 - 691, 1. 6.

. The Trial Court denied the motion, finding texts from Attpellant to Wise letting htm |
know that she and Mayerls were going to hang eu_t and Wise’s testimony that Appellant_
invited him to join them were sufficient to show “acts of preparation.”  The Trial Court
additiotlally opihed that Appellaht, who had alleged physical and mental abuse by Mayets
for yearé, ma;t have wanted -another \adutt male with her that night when she was w1th

Mayers. The Trial Court believed the jury could infer from that evidence that the two were

acting together' such that the doctrine of “the hand of one is the hand of all” would apply.. '

R.691,1.7-692, 1 11.

Ptior to closing arguments and the Trial Court’s charge to the jury, the Trial Court
again advised the parties that he would be chargmg accomphce hab1hty R. 957 11. 20-23.

The Trial Court charged the Jury:
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.Hand of one, the hand of all. If a crime is committed by two or more people

who ‘are acting together in committing a crime the act of one is the act of all.
A person who joins with another to commit an unlawful act is criminally
responsible for everything done by the other person which happens as a
probable and natural consequence of the acts done in carrying out the
common plan and purpose. ‘ o

For example. If two people set out to rob a convenient [sic] store and one
goes in the store with the gun and the other stays outside as the lookout.
There may be just one in there with the gun, armed robbery, the other may -
be outside as the lookout. But as the natural and probable consequence the
hand of one is the hand of all and both are guilty of the crime of the armed
robbery although only one robber went into the convenient [sic] store.

If two or more people are together, acting together, assisting each other in
committing the offense, the act of one is the act of all or as it is said under
our law sometimes, the hand of one is the hand of all. Prior knowledge that -
a crime is going to be committed, without more is not sufficient to make a
person guilty of that crime. Mere knowledge that another person is going to-
commit a crime, even if the defendant is present when the crime. is
committed is not sufficient to convict a defendant as the principal. Guilt as
a principal is shown by actual or constructive presence at the scene as a
result of prior arrangement. Therefore a finding of a prior arranged plan or
common scheme is necessary for a finding of guilt as a principal.

The State must prove beyond a reasonable doubt by competent evidence the

. theory of the hand of one is the hand of all. A principal in a crime is the one.
who either actually commits the crime or who is present aiding, abetting or

assisting in the commission of the crime. "When a person does an act in the

presence of and with the assistance of another the act is done by both.

Where two or more people acting with a common plan or intent are present

at the commission of a crime it does not matter who actually commits the

crime, all are guilty. Again, the hand of one is the hand of all.

Presence at the commission of a crime means to be sufficiently near to aid,
abet and assist in the commission of the crime. However, mere presence at
the scene of the crime is not sufficient to convict one as a principal on the
theory of aiding and abetting. Intent is also a necessary element. For there
must have been a common design or intent to commit the crime and the
crime must have been committed pursuant thereto with the person aiding and
abetting by some overt act. Intent means intending the result which actually
occurred, not accidentally or involuntary intent. Intent may be shown by
acts'and conducts of the defendant and other circumstances from which you
may naturally and reasonably infer intent. The State must prove these
elements beyond a reasonable doubt.
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R.1033, 1 1-1035,1.3.

At the conelusion of the Trial Court’s charge to the jury, Aopellant renewed her
objection on thelh‘and of one is the hand of all charge and argued there vs;ere no facts
presented at trial that would allow .a jury to reach the inference that Appellant and Wise, |
were acting together as to the murder of Mayers. The Trial Court afﬁrrn'ing its rnitial ruling, 5
statihg that the text message from Appellant telling Wise where she would be that night
could be ihterpreted as er conspiracy. The Trial Court also found that the evidence that Wise
assisted A_ppelléht in obtaining a restraining order and gave Appellant a weapon was.
sufficient to show_a conspiracy. R. 1039, 1. 19-1040, 1. 8.

» IAfter the jury began its deliberations, it submitted a note to the Trial Court asking,
“Can we have a copy of the statement regarding the hand of one, hand of all?” R. 1041, 11.
12-18; R. 1099 (Court’ s Ex. 3)'. The Trial Court then repeated the charge to the jury and 1

~ then gave'thejury’a copy of the charge. R. 1041, 1. 21 —1046,1. 1.

The. jury then sent out another note that asked, “In agreeing that she is guilty, is that
saying we think she actualiy-shot [Mayers]?” 'R 1046, 11. 7-10; R. 1110 (Court’s Ex.v 4).
The Trial Court again charged the jury: | |

You can be guilty of murder, either as the individual who fired the shot or’

under the theory of accomplice liability. Either one of those theories you are

- guilty as the principal. Two people could be guilty of the charge of murder
even though only one weapon was used even though only one round was’
shot. ' : :
R 1046 1. 19-24.

| The Trial Court erred in charging the jury as to the theory of accomphce hablhty

with respect to the charge of murder. “In criminal cases, appellate courts review only erTors

- of law and will not reverse a trial court's decision concerning jury instructions unless the
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trial<court abused its discretion.” State v; Miller, 397 S.C. 630, '634‘-35, 725 S.E.2d 724, 727
(Ct‘. App. 2012_). “An abuse of discretion occurs when -the‘ [trial] cburt's decision is
unsupported by the evidence or gontrolled by an error of law.” State v. Garris, 394 S.C.
336,344,714 S;E.Zd 888, 893 (Ct. App. 2011). |

Under the “hand of one is the hand of all” theory Qf accomplice liability, “one who N
joins wifh another to accomplish an illegal purpose is liabie criminally for everything dor;é“
by his confederate incidental to the execution of the common design apd purpose.v. .. Under
accomplice liaﬁility theory, a person must personally commit the crime or be present at the

scene of the crime and intentionally, or through a common design, aid, abet, or assist in the -

commission of fhaf cﬁme through some overt act.” State v. Mattison, 388 S;C.. 469, 479,
697 S.E.2d 578, 584 (2010) (internal citations omitted).

“In order to be guilfy as an aider or abettor, the participant must be chargeable with-
knowledge of the principal's criminal c‘;onduct. ... Prior knowledge that a crime is,'gping to£~
be commifted, without mo‘ré, is not sufficient ;[0 make a person guilty pf the crime. . . . Mere
prescncé at the scene is not sufficient to establish guilt as an aider or abettor.” Id. ét 480, . ‘
697 S.E.2d at 584 (internal citations omitted).

“To admit evidence under [the accorﬁplice liability] theory, the existence of the

common design and the participation of the accused against whom the evidence is offered

should first be shown.” State v. Langley, 334 S.C. 643, 648, 515 S.E;2d 98,101 (1999). - -
The State presented no such evidence of a common plan or design between
Appellént and Wise to murder Mayers. The State’s theory of the case was that Appellant

" shot and killed Mayérs’. Wise, who the State presented and swore to tell the truth, averred

that he had no knowledge that Appellant was allegedly planning to shoot Mayeré that night. |
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If this was a lie, the State had no business presenting him. See State v. Wills, ;762 .S.E.2d 3,
14 (2014) (Beatty,-.J‘. dissenting).  He testified the only reason he was at Judy B. Road on
May 7, 2011 Was-because Appellant invited him to hang out with her »and Mayere. He |
claimed that the ﬁrst shot occurred when Appellant and Mayers were about forty-five to
fifty feet away from him smolﬂng crack. Wise contended he V\;és in shock after the’
shooting. R. 398 l l6 400 1. 19; 404, 1L 16 19; 405 1. 2-3; 405, 1. 12 — 407 1. 24.
Wise, the State s very own witness, testified that he did not commit the murder of Mayes E
with Appellant, R. 517, 11. 2224

Appellant, on the other hand, maintained at trial that she did not shoot Mayers. The
jury likely believed her because they found her net guilty of possession of a weapon during
the comrnlssien of a violent en'me. R. 1052, 1l. 17-19. Appellant testiﬁed that she and
Mayers were off talking alone together whenbshe was suddenly puehed to the ground and
heatrd a gunshot. She looked up and saw Mayers‘wés struggling to éet the gun away from
Wise. Wise then chased Mayers and she heard another gunshot R. 861, 1. 12 —20; R.
866, 1. 5 — 868 l 3 R.869,1. 2 — 874 1. 12. Appellant asserted that she had no idea that
Wise was planmng to harm Mayers that night. R. 874, 11. 13-18.

The ev1dence pomts to either Wise or Appellant shooting or killing Mayers and

- committing such act alone. Therefore, the theory of accomplice hab1llty is not applicable in

this case. See Wilds v. State, 407 S.C. 432, 439-40, 756 S.E.2d 387, 390-91 (Ct. App. 2014) .
(holding charge of accomplice liability was improper where the only evidence presented -
was that the defendant was the shooter and the co-defendants jointed in the robbery‘ after the

defendant punéd the gun on the victim).
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The Trial Court tﬁought that text messages between Appellant and Wise that
evening — text m_essages which were not retrieved by law enforcement — were sufficient to
support the charge of aceomplice Iiab'ility.‘ Wise claimed Appellant te>;ted him-and invited
him to come hang out with Mayers and Appellant at Judy B. Road. R. 398, 1. 16 — 400, 1.
19. Appellant testified that she had planned to meet Mayers at Judy B; Road for a sexual
encounter but was "running late to pick Mayefs up so she fexted Wise and aSleed him to call "
Mayers to let. him know that she would be a little longer. She texted Wiee again and asked
him to call Mayers to let him know that she was on her way to pick up Mayers. R. 852, 1L.
8-15; 860, 11._ 1 — 11. Appellant further asserted at trial that she never invited Wise out to |
Judy B. Road and did not expect him to be there when she and Mayers arrived. R. 857, 11."
12-23.

These | text messages show nothing more thae fegular, everyday conversations
between eequaintances and do not demonstrate that Appellant and Wise intended te joiﬁ
together in a common design to achieve an illegal purpose, namely killing Mayers. That
Wise aesisted Appellant in the legal act of obtaining a restraining order against Mayers ‘in.
the weeks befere his death likewise does not Ashow that he and Appellant planned to kill |
Mayers together on the evening of May 7, 2011. Another man, Kris Hansen, also assisted
Appellant in obtaining the restraining order and there is no suggestion by the Stete that he
was a part of this supposed 'common plan or design to kill Mayers. That Wise allegedly
gave Appeliant a weapon for protectioﬂ weeks prior to the murder after the reétraining order
wes issued does not show that either knew ahead of time that the other ene was planningr to .
| kill Mayers on May 7, 2011. This scant evideece relied upon by the Trial CourtA is not

- sufficient to support a theory of accomplice liability.
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In State V. Dickman 341 S.C 293, 534 S.E.2d 268 (2000), the Supreme Court held

there was sufﬁc1ent evidence that the defendant and the driver of the car in which the victim
was killed were acting pursuant to a plan to kill the victim to support charging the jury on
the theery of accornplice liability. ~ The Court stated | that the “critical question [was]
whether there [was] any evidence [the defendant] and [the driver] were acting together at the- |
time of the killing . .. » Ld: at 296, 534 S.E.2d at 269. |
‘The Court in Dickman determined that the following evidence- Vsupported
demonstiated that the two were acting pursuant to a plan to kill the victirn at the time of the ‘
murder: .(1) testimony from the defendant that the driver asked him to kill thevictim-
because the victim was always behind on rent; (2) the defendant told another friend that the
murdei would happen on a Sunday and the murder did in fact occur on a Sunday;-(3) cn the
day of the murder, the driver tried to collect the rent from ’the victim without success; (4)
when the driver subsequently saw the defendant, the driver’s first words to the defendant
were “do it;” (5) the defendant testified that he knew what the driver meant:by those words;
(65 immediately thereafter, the driver.called_ the victim and arranged to pick him up for the
fatal ride; (7) while they were driving, the defendant found the gun under a seat where the .
driver put it; (8)‘ the defendant picked up the gun ‘f40r the driver to see in the rear. view mirror;
(8) the defendant iost his nerve to shoot; and (9) the.driver eventually‘shot the victiin. 1d. |
Appellanﬁs case lacks evidence of any of the tyne of planning that was present in

Dickman. In Dickman, it is clear that the two men were acting together wherethere was

direct evidence that the driver asked the defendant to kill the victim for him, told the
defendant it Was time to “do it,” and left a gun for the defendant under a seat in the car in

which they had picked the victim up for a ride There is no such evidence in this case.
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Ip Staté v. Thompson, 374 S.C. 257, 263-64, 647 S.E.2d 702, 706 (2007), this Court -
held that the State presented sufficient evidence under the “hand of one is fhe hand of all”
theory of accomplice liability to impute acts committed by a co-defendant to the defendant.

"The t’WQ co-defendants in the Thompson case were both charged with first degree
burglary and a&empted armed robbery. Id. at 261, 647 S.E.2d at 704. The court found -
sufficient evidence of defendant Thompson’s guilt under the theory of accomplice 1iability
where Thompson had discussed the robbery with others prior to it occurring, had’ appeared
at the crime scene with 'his co-defendant, and may have viewed the attempted robbery. Id.
at 263, 647 S.E.2d at 705. The court also found that at a minimurh, Thompson gidéd the
commissiop of the crime by driving his co-defendant to the scene and encouraged the crime
by setting the éventé in motion earlier that day through his meetings with 6thers ébout a
potential target for arobbery. Id. at 260, 263, 647 S.E.2d at 704-706.

Urﬂike the facts in Thompson, the State presented no evidence at trial that Appellant
and Wise ever plannéd or discussed killing Mayers. The only evidence at trial shox;ved that -
one or the bther'killed' Mayers and the other was Vs'imply present at the scene with no.
knowledge of what was about to occur. Cf. State v. Ward, 374 S.C. 606, 61-5, 649 SE2d
145, 150 (Cfc. App. 2007) (holding evidence that defendant and his co-defendént together
chased after two men in the melee of a parking lot brawl and fired shots, killing a bystander,
was sufficient to overcome a directed verdict motion positing that there was insufficient

evidence to show that the two defendants were acting in concert); State v. Condrey, 349 S.C.

184, 194-95, 562 S.E.2d 320, 324-25 (Ct. App. 2002) (concluding evidence supportéd
accomplice liability charge where State presented direct evidence that the defendant and a '

retail shoe store delivery driver acted together to steal shoes by showing that the defendant
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approached the driver ‘about getting some shoes, the two men planned severél meetings
yvhere the ‘dri\%er unloaded shoes off his truck onto the defendant’s véhiclé, the defendant
paid the driver'.for the shoes, and the defendant éold the shoes at a flea market).

The Triél Court’s charge to the jury on the theory of accomplice liability was not
~harmless. The jury asked to hear and have written charges on the hand of one is the hand of
L R 1041, 11, 12:18; R. 1099 (Court’s Ex. 3). The jury then asked the Trial Court, “In |
agreeing that_'she iis' guil&, is that saying we think she actually sﬁot [Mayers]?” R. 1046, L
7-10; R. 1110 .(C(;urt’s Ex. 4). The jury then ultimately found Appellant not guilty of
possession of a weapon during thé cofnmission of a Violeﬁt crimé, indicating that it most
‘ ~ likely believed that Appellant was not the shooter. R. 1652, 1. 17-19. Thefefore’, it is
reasonable to iﬁfer that the jury convicted Appellant under the theory of acc'olmplice liability.

| T‘he' evidence did not support a theory of accomplice liability, and the Trial Court
committed é réversible error of law in giving the jury the “hand of one is tﬁe hand éf all"’ :
instruction. Thex Trial Court’s error in.giving this jury instruction was not harmléss. -
| Accordingly, this Court should reverse the Trial Court’s decision to instruct .the jury as to

the “hand of one is the hand of all” as to the murder charge and remand for anew trial.
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IL. Appellant’s confession given on Ma‘y'26, 2011 to police.Was inadmissible where
she had advised investigators that she planned to retain an attorney before she
. turned herself in and spoke to police and the police interrogated her anyway.
without an attorney present thereby violating Appellant’s rights under Fifth
and Fourteenth Amendments to have counsel present during custodial
interrogation.
Major Boland testified that prior to Appellant’s arrest, she called him on Sundéy, ,
May 22 and advised him that she would turn herself in on Monday but stated that she
wanted to retain an attorney to come with her before she turned herself in to the police. R.
271,1.19-273, 1. 7; see also R. 92, 11. 19-21. However, before she could retain an aftomey,
Appellant was arrested around midnight on May 24, 2011, told she needed to “come clean”
by Major Boland during the trip to the detention center, taken to jail where she was pﬁt iri'a.
prison jumpsuit and shackles, and then sent in on May 26, 2011 to give a statement to
Captain Dennis. R. 30, 11. 15-22; R. 34, 1l. 14-16; R. 47,1: 16 — 81, 1. 19; R. 92, 1l 22-24;‘
R.93,1.23 -94,1. 1; R. 95, 1. 18 — 97, 1. 13. While Appellant was read her Miranda'
rights, the investigators never adhered to her previous request for an attorney. R. 30, 1. )

19-22; 55, 11. 6-19.

Followiﬁg both the Jackson v. Denno® hearing and during trial when the State

| -introduced Appellant’s May 26, 2011 statement, Appellant objected to the admissibility Qf
the statement where Appellant had informed pblice that she wanted a lawyer present before
she spoke to them The Trial Court denied the motion io suppress thé .May 26, 2011
statement. R. 122,1.9-130, 1 9; 588,1.25-590, 1. 4.

Law eﬁféi‘cement’s interrogation of Appellant after. sﬁe advised them that she

wanted to retain an attorney before she turned herself in and spoke with them and the Trial

' Miranda v. Arizona, 384 U.S. 436 (1966)..
? Jackson v. Denno, 378 U.S. 368 (1964).
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Court’s- subsequent refusal to suppress Appellant’s May 26, 2011 statement vrolated long-

standing precedent of the United States Supreme Court In Edwards v. Arizona, 451 U. S

477 (1981), the United States Supreme Court held that where a defendant had mvoked his
right to have'.counsel present during custodial interrogation, valid Waiver of that right could
' not be established by showing cnly that he responded to pclice-initiated interrogation after
being again advised of his rights; thus, use of defendant's confession against him at his trial
violated his rights under Fifth and Fourteenth Amendments to haue counsel present during

custodial interrogation. |

In Edwards, the Court observed that “Miranda itself indicated that the assertion of
the right to counsel was a significant event and that once exercised by the’ accused, ‘the

interrogation must cease until an attorney is present.”” 451 U.S. at 485 (quoting Miranda,

384 U.S. at 474), In Fare v. Michael C., 442 U.S. 707, 719 (1979), the United States

| Supreme Court referred to Miranda's “rigid rule that an accused's request for an attorney rs
per se an invocation of his Fifth Amendment rights, requiring that all interrogation cease.”
.Edwards stands for the principle once an accused expresses a “desire to deal with- the -
police only through counsel, [the accused] is ,not subject to further interrogatien by the
authorities’until counsel has been made available to him, unless the accused himself initiates |
further communication, exchanges, or conversations with the police.” Edwards, 451 U.S. at |
484-85. |

In Montejo v. Louisiana, the United State Supreme Court recognized:

The Edwards rule is designed to prevent police from badgering a
defendant into waiving his previously asserted Miranda rights. It does this
by presuming his post-assertion statements to be involuntary, even where -
the suspect executes a waiver and his statements would be considered
voluntary under traditional standards. This prophylactic rule thus
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protect[s] a suspect's voluntary choice not to speak outside his lawyer's
presence. ' '

556 U.S. 778, 787 (2009) (internal citations omitted).
Major Boland confirmed at trial that Appellant advised him that she wanted to
retain an attorney before she turned herself iﬁ to speak to- pqlice. R. 272, L. 24 - 273, 1.7.
Therefore, uncier Edwards, the police were prevented from interrogatvi_r'lg VAppellant
withbut an attorh’ey preéent. The signing by Appellant of a form waiving her Miranda
: fights is preéumed involuntary. The use of her May 26, 2011 confession against her at her
trial violated her righte under Fifth and Fourteenth Amendments to have counsel present. »
during custodial interrogation. The Trial Court erred in refusing to suppress the statement,

and Appellant is entitled to a new trial.
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III. The Trial' Court erred in refusiﬁg to charge voluntary manslaugﬁter where the
State presented at evidence at trial that the murder may have occurred after
Appellant and the decedent had a heated argument after which he hit her

 numerous times and then she snapped. ' ' :
Counsel for Appellént requested the Trial Court to charge the"lfcssér included. offe'née
of voluntary mangléughter, arguing that the statements of Appéllant and Wis¢ that the State

had infroduuced_as e{/idence.supported the charge of voluntary manslaﬁghter. R. 953, L. 9-

lé. The solic‘itor.r.esporllded that the\ charge of voluntary ma_mslaughtervwas inéppropriate

because the défenséhad indicated that it was standing on A‘ppellant’s second statement that

Wise was the shooter. The solicitor argued that Appellant was not entitled to inconsistent

defenses. R. 953,1.22-954,1. 8.

~ Counsel for Appellant argued in response that the State, by iﬁtroducing all the
statements, was the party who introduced different tﬁeories of how the murder happ¢ned and
that at léést one of ’the Staté’s theories suppqrted the charge of Voluntary mansl.alﬁghferf

Appellant p;)inted out to the Trial Court that the only issue was whether thére was ‘any

evidence in ti)e reé_ord that would support the voluntary manslaughter charge. R. 954; .10

+— 955, 1. 3. The Tﬁal Court, while recognizing thét Appellant could present inconsistent |

defenses, ’neverlv:heless' fuled that there was neither evidence of sufﬁciegt legal prévocation

nor sudden heat of passidn to warrant _the'cha.rége of voluntary manslaughter. R. 956, 1 _1 5-

| 957,1. 6.

The law to be charged Amust be determined from the evidence presented at trial. State

v. Cole, 338 S.-C. 97,525 S.E.2d 511 (2000). In determining whether the evidence requires a

charge of voluntary manslaughter, the Court views the facts in a light mostfavorabk_ to Vt_he

defendant. State v. Byrd, 323 S.C. 319, 474 S.E.Qd 430 (1996). “To warrant a court'As
eliminéting the offense of manslaughter, it should very clearly appear that theré: 'is no
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evidence whaféoevef tending to reduce the crime from murder to manslaughter.” Cole, 338
S.C.at 101, 525 S.E.2d at 513.

Manslaughter is defined as “the unlawful killing of another without malice.” S.C.
CoDE ANN § 16-3-50. This Coﬁrt ‘has\ expounded upon the.deﬁni;tion of voluntary
manslaughter:

| Voluntary manslaughter is the unlawful killing of a human being in sﬁdderi

heat of passion upon sufficient legal provocation. Heat of passion alone will

not sufﬁce to reduce murder to voluntary manslaughter. Both heat of passion

and sufficient legal provocatiqn must be present at the time of the killing.

Cole, at 338' S.C. at 101, 525 S.E.2d at 513 (internal citatigns omitted).‘ -

Viewmé the evidence in the light most favorable to Appéllarﬁ,- a charge of Vohrlntary‘
rnansléughtelf was warranted in this case. The State introduced both of Appellant?s
statements at trial. In her first sfatemént fo policé madev on May 26, 2011, Appellant
advised Captain Dennis»that on the ﬁight of May 7, 2011, she and Mayers were together but
they began hév_ir;g an argument about her moving from her Wheeland School Road
residence. Appéllant é‘tated she tried to calm Mayers down but that she snapped. She said
that Mayers hit her numerous times énd then she blacked out. When she “came out of
‘bléckness,’7'she was holding the gun anci Mayers was lifeless on the grouﬁd in front of her. °
R. 1080 - 1083 (Sfate’s Ex. 19); R. 593, .1. 9-597,1.21. |

W_¢re‘ a Jury to believe the facts as represented in Ap};ellant’s first statement, tﬁen
she and Mdygts Weré in‘ a heated encounter and he had hit hef numerous tirnés'befC)'re she
shot him. It follows that a chafge on voluntary manslaughter was required. See State v:
Knoten, 347 SC 296, 306, 555 S.E.2d 391, 396 (2001).

In régard to what constitutes sufficient legal provogation, “This Court has
previously. héld that an overt, threatening act or a physical encounter may conétitute
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sufficient legal provocation.” -State v. Gardner, 219 S.C. 97, 105, 64 S.E.2d 130; 134.
(1951). In hér Méy 26, 2011 stafemenf, Appellént asserted that she and Mayers were in the
midst of an argufnent abéut her moving and that Mayérs hit her: numerous times.  The’
physical violence used by-Méyers on Appellant coqstitutes legal provocation.

In regard to Wﬁat‘coﬁstimtés heat of passion, this Court has held, “The sudden heat
of paséion, upon spfﬁcient legal provocatiori, which mitigates a felonious killing to
manslaughtef, while it need not dethrone reason entirely, or shut out knowledge and
~ volition, musf be such as would naturally disturb the sway of reason, and render the mind
of an ord_inafy pérson incapéble of cool reflection, and produce what, according to hurnan
experience, may be called an uncontrollable impulse to do( violence.” Knoten, 347 S.C. at
303, 555 S.E.2d at 395. | |

InvState \A Srﬁith, 391 S.C. 408, 413, 706 S.E.2d 12, 15 (2011), this Court wrote, “In
»determiniAng- whéther. the act whiéh paused death was impelled by heat of passion or by'
malice, all the ‘surrounding circumstances and conditions are to be takeﬁ into

consideration, including previous relations and conditions connected with the tragedy, as

well as those existing at the time of the killing. State v. Norris, 253 S.C. 31, 35 168

S.E.2d 564, 566 (1969); State v. Gardner, 219 S.C. 97, 105, 64 S.E:2d 130, 134 (1951).”

Aécording to Appellant’s first statemént introduced by the State, Appellant shot
Mayers durin-g‘ the course of a heated argument. Mayers had inflicted physical abuse upon‘
Appéllant in the ‘bast and was hitting her numerous times that night. Per her statement,
ghe “snapped."A" - This is précisély the types of circumstance that produces tﬁe' B

uncontrollable . impulse to do violence required for voluntary _nianslaughter. ~ The
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shooting, if a jury believed Appellant’s first statement, was done in the heat of bassion '
and nét with malice. |

Vie_awing the evidence in the light most favorable to ‘Appellant, there 1s eyiderﬁce
of both sufficient legal lprovpcation and heat of passion. The Trial Court theréfore erred

in refusing to charge Volﬁntary manslaughter, and Appellant is entitled to a new trial.
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IV.  The Trial Court erred in holding evidence that Appellant’s co-defendant

' Wise had previously shot and Kkilled her dogs without justification was
inadmissible under Rule 608 where Appellant did not offer such evidence to
impeach her co-defendant’s credibility, but rather offered such evidence to
show her state of mind after the murder to explain why she feared for her life
and why she engaged in certain actions after the murder.

During both Don Buford’s and Appellant’s testimony, counsel for Apb‘eHant

wanted to introduce testimony that Wise had previously shot and killed two or three of
Appellaﬁt’s ddgs without any justification. The .Trial Court held that the tesﬁmény was
not admiésible_ uhder- Rule 608, SCRE ‘which‘ prohibits “[s]pecific 'instances of the |
conduct of a witness, for the purpose of attacking or s-upporting the v;/itness’ credibility.”
- R.750, 1. ld - 7-52,"1. 23;864,1.12-865,1. 18.

' Appellant argued that she was not offering the evidenée to attack the charécter or
credibility of Wise, but rather to show Appéllant"s state of mind that lshe had a reasonable -
fear for her own safety and for her other dogs to explain her actions that occurred after
the murdef ofMayeré on May 7,2011. R. 864,1.24 - 865,1. 4. - .

The teétimony that Wise had pre;/.iously shot and killed some of Appellant’s dogs
was not inadmissiblé undér Rule 608. Tﬁe United States Court of Appeals for the Fourth
Circuit, in'intefpréting the counterpart federal rule, has recoghized that while it is true-
* that extfaﬁééus égfidence of misconduct cannot be introduced to impeach a witness,

United States.v. Blackshire, 538 F.2d 569, 572 (4th Cir. 1976), it is equally true that Rule

608(b) should not be read so broadly as to disallow the presentation of extrinsic evidence °

that is probative of a material issue in the case. United States v. Smith Grading &

Paving, Inc., 760 F.2d 527, 531 (4th Cir. 1985). Interfering with the admission of such
extrinsic evidence would be inconsistent with “the goal of ascertaining the truth in .
judicial proceedihgs.” Id.
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Rule 60.8 did not prevent the admissibility of testimony that Wise had previously
shot and killedl Appellant’;s dogs where Appellani ‘was not offeriﬁg such evideﬁce to.
imi)each Wise’s ‘clzredi'bility. R;ather, Appellant intended to use this evidence to explain why
she feared Wise Van‘d to expléin hér actions after the murder, including hér not vgoing.g ‘
forward to the poliqe, her participation in the desecration of remains for which .she was.
convicted and received a consecutive sentence, and her giving a false confessioﬁ initially .
to police. The Tria} Court therefore erred in ruling that the evidence was inadmissible

under Rule 608, and Appellant is entitled to a new trial.
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- CONCLUSION

For the r'eésons set forth herein, Appellant Mandy Lenore Smith requests this:Court
to reverse her convictions for murder and desecration of reméins and remand for a new trial.
Respectfully subm1tted
Ww
tﬁura R. Baer . 7
Appellate Defender
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This 18th day of May, 2015.
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