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- STATEMENT OF ISSUES ON APPEAL

'A. DID THE PROBATE COURT AND CIRCUIT COURT ERR IN FAILING TO
ENFORCE THE CLEAR AND UNEQUIVICAL LANGUAGE OF TESTATOR’S
WILL?

. B. DID THE LOWER COURTS ERR IN ALLOWING EXTRINSIC EVIDENCE OF
o THE TESTATOR S INTENT‘7 .

C. DID THE LOWER COURTS ERR 1N THEIR INTERPRETATION OF
. TESTATOR’S WILL? ,



-STATEMENT OF THE CASE

This is an appeal from’ the: Order of the Honorable R. Ferrell Cothran Jr.,.

APre51d1ng Judge of the Th1rd Jud1c1al Clrcuit afﬁrming an Order of the Honorable Dale' LT

Atkinson, Sumter County Probate Court Judge, dated September 21, 2011. (R. pp. 1-2,
4-10).

. This matter was instituted pursuant to the ﬁling of a Summons and Petitlon by :

o Appellant/Pet1t10ner ("Appellant") on September 25, 2008 in- the Sumter County Probate a

Court. (R. pp. 11-14). In his Complaint, Appellant M1lton Oakley Dickson alleges that
Item III, number 2 of Testator Herbert Dickson, Sr.’s will should be declared a nullity, as

,lt purports to will items, spe01ﬁcally property located in Santee South Carolma (“The". .

Santee Property ’), which do not ex1st have never ex1sted and thus cannot be wrlled to 2

anyone.
Respondent Arthur B. Beasley, Jr., responded to Appellant's Complaint and
~denied Appellants claims relating to the “Santee property Respondent also
fiicounterclaimed asserting Appellant was contesting the w1ll of the Testator and‘ was"
therefore only entitled to One Dollar ($1.00) based upon the provisions of the will. (R.
pp. 15-16). The matters raised in Respondent’s counterclaim are not before this Court.
o (R. pp. 1-2, 4-10).
| V'This matter was heard ‘on two separate hearings before Judge Atkmson in,'the“— .
Sumter County Probate Court. (R. pp. 24-120). On September 21, 2011, Judge Atkinson
issued his Order finding that the provisions under Item III, No. 2 of the Last Will and
B Testament of Herbert Dickson Sr descr1b1ng the "Santee Property w'as ' in factv 'rea'l -

k property and 1mprovements owned by the Testator at the time of his death located in



Summerton Clarendon County, South Carol1na (R. pp. 4- 10) Judge Atkmson ruled
":that the Personal Representatlve may issue a Deed of Dlstnbutlon in. accordance w1th thegﬂ “
‘terms of Mr. Dickson's will. (R. pp. 4-10). N . |
Appellant moved for reconsideration on October 1, 2011. (R. p. 19). On October
17 2012 Judge Atk1nson den1ed Appellant S. Motlon by letter/Order (R p 3) g
Appellant trmely perfected his Appeal in the Court of Common Pleas (R pp 21 375-
383). The parties agreed for this appeal to be ruled upon pursuant to the written record.
(R. pp. 1-2).
" On August ll 2014 Judge Cothran 1ssued h1s Order afﬁrmmg Judge Atk1nsons: :
-. dec1s1on (R. pp. 1 2) Judge Cothran ﬁrst ruled that the testator S. w1ll was ¢ amb1guous )
A(R. pp. 1-2). Judge Cothran’s Order further provided that, “The Sumter Probate Court
properly found from the evidence presented that the Testator clearly intended to convey
, 7" the property he referred to as the ‘Santee Property to the Respondent as ev1denced by the '_" B
| ',rflanguagem his last Avvv111 and testament. | Judge Cothran further found that “Thrs 1s”' B
obvious from the fact he had never owned property in Santee, South Carolina wh1ch is
agreed to by all the parties concerned.” Judge Cothran concluded, “It would have been
_error to find otherw1se ? (R pp- 1 2) Th1s appeal t1mely followed (R pp 375 383)

STATEMENT OF THE FACTS

Appellant Milton Oakley Dickson is the son of the Testator, Herbert Dickson, Sr.,

who died on August 20, 2008. Appellant’s mother divorced Mr. Dickson, Sr., prior to his

~death (R p 44, ll 8 18) Testator marr1ed four t1mes after the d1vorce (R p 44 ll 18-"’.‘ o

| i‘-"l9) Respondent Arthur Beasley, Jr., is the son of one of these mamages (R p 44 ll

20-23).



. '. ,Ev'id'e_nce. was presented at the hearing that th_e .Testator‘ ha‘d?a '\Vyill:'pr'iolrl to the' onéf Ce

at issue in this case. (R. p. 46, 11. 1-3). Pursuant to the terms of this will, Testator’s ﬁrst
wife was to receive property owned by the Testator in Sumter, South Carolina, and
VTestator s ch1ldren 1nclud1ng Appellant were to rece1ve the property at 1ssue -1n th1s-‘]
f _"'fjjactlon ® p. 46,11.4-7). A

The will at issue here was executed on March 9, 2007, and filed on September 5,

2008. (R. pp. 121-129). Item III, Number 2 of this will contains the following language:

: “In the event my w1fe Melba McSween chkson predeceases me, I w1ll glve dev1se and“ -

A -bequeath any property whzch I own at the fime of my death zn Santee South Carolzna and-'-",‘ . e '

1ts contents to Arthur B. Beasley, Jr., if he shall survive me.” (Emphasis added).

The parties to the appeal agree that at the time of Testator’s death, Testator OWned

. no property 1n Santee South Carolma (R. p 66 ll 4 11) Santee isa mumcxpallty andl .

is located several miles from the property purported to be dev1sed (R p 47 ll 7-1 1)

At the time of his death, Testator did own, and had for many years owned,

property located in Summerton, South Carolina, located in the Goslin Pond subdivision,

. spec1ﬁcally Goslm Pond Lot #11 and three addltlonal lots on Goslm Pond (Lot #s 9 10 o |

-';1‘and 12) (“Goslm Pond”) located mlles from Santee South Carolma (R p 46, 11. 13- 22) ’~-' R

This property is not located in Santee or Sumter County, but is in Clarendon County and

has a Summerton, South Carolina, address. (R. p. 46 1. 23-25, p. 59 11. 17-25 p. 67, 1.

18 21) It contalns a double w1de and several 0utbu11d1ngs on one. lot as well as otherﬂ o e

-surroundlng lots. (R. p. 53, 1L 1-8).‘ It is not located on Lake Santee. It is not located on g

any water. (R. pp. 67, 1l. 22-25, 68, 11. 1-3).



STANDARD OF REVIEW

Appeal from the probate court is governed by the provisions of the Probate Code.

f'vIn re Howard 315 S C 356,434 S E. 2d 254 (1993) The Probate Code requlres appeals

from the probate court be to the c1rcu1t court. S C Code Ann. 62 -1- 308 (Supp 20()4)

The Probate Code further instructs the circuit court to “hear and determme the appeal
according to the rules of law.” S.C. Code Ann. 62-1-308(d) (Supp. 2004). “As used in
- this statute the phrase accordrng to the rules of law means accordrng to the rules
éovernmg appeals ”In re Howard 315 S C at 360 434 S.E.2d at 257 "‘[I]f there 1s -
neither a statute nor a rule of court expressly prescribing a different standard of review,

the circuit court must apply the same standard that [the appellate court] would apply were

L -pthe appeal taken d1rectly to erther [the supreme court or court of appeals] ”? Id at 361

434 S.E. 2d at’ 25
The standard of review applicable to cases originating in the probate court

depends upon whether the underlying cause of action is in law or equity In re Estate of

o Hyman 362 sc 20 606 S.E.2d 205 (Ct App. 2004) In re Thomas 344 sc 564 544 ,’

S E.2d 854 (Ct App. 2001) An issue regardrng w1ll constructron is a questlon of law N

See, Bob Jones University v. Strandell, 344 S.C. 224, 543 S.E.2d 251 (Ct. App. 2001).

Thus, the circuit court may not disturb the probate court’s findings of fact unless.a review
Of the record dlscloses there is no evidence to support_ them. . The standard of revrew at
| law is the same whether the facts are found by a jur:yor by a ,judge slttlng w1thout ajury: .
| In re Howard, 315 S.C. at 361, 434 S.E.2d at 257; see also, In re Estate of Pallister, 363

S.C. 437,611 S.E.2d 250 (2005).



ARGUMENT
‘ "The Probate Court and “Ci‘reuit Court.erred in Vfaivling,to en_force thél,‘?l‘??‘f and g
unarnblguouswrll of Arthurchkson, Sr Instead of 1nterpret1ngand enforcmg the
document as clearly written, the Court created an ambiguity where none was present and
erroneously admitted extrinsic evidence in order to give the will an interpretation that the
Testator never 1ntended The Probate Court’s Order and the subsequent Order of Judge
' .V-'".‘Cothran afﬁrm1ng 1t are clearly erroneous and should be reversed by this Court .

I. THE LANGUAGE OF TESTATOR’S WILL WAS CLEAR AND
UNAMBIGUOUS.

- To determine a testator’s intent when referring to property in Santee, South .

g .2‘":\_"_f‘Carol»ina,‘te}Stator’s intent must be ascertained' acoording to 'the_.vfour‘co'rners'of;,the :.'will, _

Allisorr‘v. Wi.lson,- 306 S.C. 274, 411 S.E.2d 433, 436 (Sup. Ct. A199l). Based upon the
~ four corners of thrs document, no land in Goslin Pond was intended to be devised to
‘ Respondent. Additionally, when construing a will, “[i]t is the general rule of construction -
) that the words of a will are to be taken in. the1r ordlnary plain 1mport 7 B'uzvst v VWa/ton :
104 S.C. 95 88 S.E. 357, 358 (Sup Ct. 1916) When applied to the phrase property '

which I own at the time of my death in Santee, South Carolina,” the plain-meaning rule
: prohrbrts the devise of any property to Respondent because no such property exrsts

| The Sumter Probate Court and Judge Cothran 1gnored the p1a1n and clear_ /,
llanguage of the will and created an ambiguity where none was present. The language

. contained in the will was clear and unambiguous. There was no need for the Court to

look: beyond the clear and plain language of Testator’s w111 to determme hlS 1ntent Both' AR

- the Probate Court and Judge Cothran erred by falhng to enforce the Testator s w111 as

: wrrtten.



~ 1L THE PROBATE COURT ERRED IN ALLOWING EXTRINSIC
EVIDENCE OF TESTATOR’S INTENT L

The Probate Court and Circuit Court Orders platinly overlooi(éd arid ignoretl the‘
plain, clear and unambiguous language of the Testator’s will and considered extrinsic
evidence in support of its ruling that the property described and bequeathed in Testator s
‘ Will was, i_n fact,»the Goslin Pond. lots locutédin Summorton; South Ca_trolina Theﬁ
| Courts, however, overlooked und ignored the will’s plain anc'l‘une(‘]uivooal languetge and
held that the property described in Testator’s will (“any property which I own, at the time
of my death in Santee, South' Carolina™) was, in fact, the Sumrnerton Property. The
1 Probate Court found that, “it is oloar from the kevi(ioncel preéented:thét'the 'té‘stator 'cleér‘ly
intended to convey the property that he referred to as the ‘Santee Property,’ the property
in Clarendon County to the respondent as evidenced by the language in his will.” (R. pp.
4-10). The Probate Court further supported this ruling by, “....take(ing) judicial riotice of
- the:faot that all proporty bordering the Lake Moultrie and Lake M’arion\proi)ertiesv,looated
1n Clare_ndorr County are cornrrionly referred to as Santoe Property by individuals in
Sumter and Clarendon Counties.” (R. pp. 4-10).
»These rulings are clearly erroneous and misconstrue_thc language in Testator’s
-will. Tt should have been reversed on appeal by the'.Circ’u_it Court : | |
First, the Testator did not refer to this property as the “Santee property.”. The
language of the will, ignored by the Court, describes this property as, “any property
which I own, at the time of my death in Santee, South Carolina.” | (Emphasis Aadd‘ed)‘-, The
language uéed-in the - will is‘(fair more definite and specific\tliari ,that. uoed by Judge

Atkinson in his Order and subsequentiy affirmed by Judge Cothran.



The Testator, by the clear language of his will, is not b"equeathingv'any 'spe‘ciﬁo

piece of property.v He is bequeathing any property that he may or may not own at the
time of his death. Judge Atkinson and Judge Cothran misconstrued this provision to, in
.‘ 'Aeffect find that while Testator d1d not own property at the time of hlS death in Santee '
'other property that he did own, but was not described or bequeathed in his will, must be -
substituted in its place. Judge Atkinson and Judge Cothran in effect rewrote Testator’s
will and substituted their own interpretation in direct contravention of the language used
by the Testator. This 1s clearly erroneous. o

Further the will bequeaths any property that Test’ator owns | at the time . of hlS"\
death, in Sumter, South Carolina. As set forth above, at the time of his death the Testator
owned no property in Santee, South Carolina. The evidence is clear on this point. (R. pp. |
| 12, 4-10). There was‘noneedlfor the Qourt to resort to extri‘ns‘ie':evidence to interpret or
o enforoe this ciearly_wr_itten"provision:" | o S

If a will contains no ambiguity and the testator’s intent can be determined from
the language of the will, there is no need to resort to extr1n51c testimony. Forezgn
. Mlssmn Board of South Baptzst Conventzon v. Gaines,. 42 F Supp 85 (E.D.S. C 1941) |
Holcombe - Burdette v. ‘Bank .ofAmerzca, 371 S.C. 648, 640 'S.E‘Zd 480 (S;C'. App. B
2006); In re Estate of Hyman, 362 S.C. 20; 606 S.E.2d 205 (2004); Henkel v. Winn, 346

S.C. 14, 550 S.E2d 577 (2001),

In the present 1nstance the Testator’ s w111 was clear and unamblguous There wasﬂ o

no amblguity in the dev1see. The Court erred by resortlng to extrinsw ev1dence to ﬁnd as
a matter of law that the Testator intended to convey the Summerton, South Carolina,

property in his will.



[II. THE EVIDENCE PRESENTED DUES NOT SUPPORT THE COURT’S
INTERPRETATION AND ENFORCEMENT.

N Finally, even if intrinsic evidence was necessary to interpret and enforce the
‘-'festafor"s wm,‘ which the "Appellant argues it was not; the evidence presented before
Judge Atkinsonrand reviewed by Jﬁdge Cothran does not supbort- the Courts® mlinés in
this case.

There is no dispute as to the fact that the Testator owned no property in Santee,
South Carol'}na at the time of hisdea‘;h. (R. pp 1-2,_34_-10).» The orﬂy prbpérty owned' by
the Testator was ldéated some | distance away in Sumrherton, South Caroliha, in
Clarendon County.

The Probate Court and Judge Cothran both ignored this fact and held that the
: Tesﬁéto; 'f‘mgst” ha\(e intended to bequeath the Sufhmerton Property instead of the San’;ée
Proiaerty in his Will. However, there was no evidence presented before Judge Atkiﬁsoﬁ té
support such a contention. The Probate Court and the Circuit Court both substituted their
own interpretation of the Testator’s intent without any evidentiary support. The record is
. gi@ply 'de{/oid of any evidence upon which either Coﬁrt 'could bés_e subh an assurﬁptién..
The Courts’ Orders are based solely 6n conjectﬁre and speculation.

Finally, the Court erred by relying on “judicial notice” that all property bordering
~ the Lak¢ Moultrie and Lake Marion properties lbcated in_ Clarendon -County " are
' "ncorﬁvmor.lly. referféd to as Santvéé' Property by individualé 1n Sumter and ‘.Cl‘arend.on

Céunties.” First off; as set forth above, the languﬁge of the will is plain and unambiguous
and there is no need to resort to extrinsic evidence. Secondly, there is no evidence in this
case that the Gos'linl lots “bordered the Lake Moultrie and Lake Marion properties located

in Clarendon County.” There is rio evidence thaf this property borders either lake. To the.

9



contrary, Appellant presented evidence that these properties do not border either of these
‘lakes (R pp. 44, 11. 18-25, 45, 11.-1- 8) There was no ev1dence presented in the recordv'
a V’ that these propertres were' anywhere near elther Lake Moultrle or Lake Marlon

CONCLUSION

The Probate Court and Circuit Court erred in failing to rule as a matter of law that

. Item 10, number 2 of Testators will were an meﬁectzve dev1se of property to o

‘Respondent The Courts erred by falhng to enforce the- clear and plaln language of the
Testator s will. The Order of the Sumter County Probate Court, and Judge Cothran s
Order affirming it, should be overturned and reversed and this case should be remanded

~ to the Sumter County Probate Court.

% W)R LAW FIRM, PA
By:

S. Jahue Mgbre, SC Bar No. 4063

John C. Bradley, Jr., SC Bar No. 7869
1700 Sunset Boulevard I
. West Columbia, SC: 29169 SRR
"~ 803-796-9160 © - '

803-791-8410 (Fax)

john@mttlaw.com

Attorneys for Appellant

Milton Oakley Dickson

West Columbla South Carohna o ..

March 31, 2015 S

10



THE STATE OF SOUTH CAROLINA
~ IN THE COURT OF APPEALS

'APPEAL FROM SUMTER COUNTY
In the Court of Common Pleas

R. Ferrell Cothran, Jr., Presiding Judge

o _lAppellat»e;C,aSe No. 2014-001903-" .00~ - ‘

Milton Oakley Dickson,...........covviiiiienevinnenn.. e Appellant,

‘ ArthurB Beasley, Jr, .......... Respondent, -

IN Re: Estate of Herbert Franklin Dickson, Sr.

 CERTIFICATE OF COUNSEL .., .

I certify that this Brief of Appellant complies with Rule 21 1(b), SCACR.

e o~

- 8. Jahue Mogfe, SC Bar #4063 ° o
- John C. Bradley; Jr., SC Bar #7869 -~ .~ -
MOORE TAYLOR LAW FIRM, PA
1700 Sunset Boulevard
West Columbia, SC 29169
803-796-9160
Attorneys for Appellant

- "';"'Wé'st'Columbia,\SQuth Ca‘rolirvia s

March 31, 2015



THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM SUMTER COUNTY,
" 'In the Court of Common Pleas e

R. Ferrell Cothran, Jr., Presidrng Judge

Appellate Case No. 2014-001903

Milton Oakley Dickson,......o.ovuiiiiiiii e Appellant, A

"'A:'_A_ArthurB Beasley, Jr .................... e ' .tf....,...._.7;..........T.....;..Respondent :

- N Re: Estate of Herbert Franklm chkson Sr

PROOF OF SERVICE

o T certlfy that I have served. the ‘Brief of Appellant on Kenneth R Young, Jr o R
k ‘Esqu1re by depositing a copy of it in the United States Mail, postage prepaid, ‘on. April 2~ o

2015 addressed to Kenneth R. Young, Jr.,23 West Calhoun Street, Sumter, SC, 29150.

~ LymG. l(/ey” o

"Wes:t‘ .Colurnbia, South Carolina
April 2, 2015



