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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO 2012-CP-18-393
)
LAUREN L KYLE, )
)
Plamntaff, ) O
) ORDER = %, %,
it ) o g % ’:‘(\
5. A v A
) asl S e
DORCHESTER COUNTY CHAPTER ) W
SPCA, a/k/a FRANCES R WILLIS ) o S A
SPCAA, ) ig‘:{é r\'q:'w@' ““5/’
) «;”i& % o
Defendants ) ~

This matter was before the Court on Motion of the Defendant, Dorchester
County Chapter SPCA, a/k/a Frances R. Willis SPCA, to dismiss pursuant Rule
12(b)(1) of the South Carolina Rules of Civil Procedure for lack of subject matter
jurisdiction  For the following reasons the Defendant’s Motion to Dismiss 1s hereby
GRANTED

FACTS

This case stems fiom a cat bite that the Plaintiff, Lauren Kyle, suffered while
performing public service employment at the Dorchester County SPCA  The
Plaintiff was arrested on or about June 16, 2006 in connection with the robbery of a
home On or about, January 25, 2007, Ms Kyle pleaded to a lesser offense and
recewved probation, a fine, and public service employment Ms. Kyle performed her
public service employment through the South Carolina Department of Probation,
Parole and Pardon Services (the “Department”). Ms Kyle performed the first

portion of her public service employment at the Dorchester County Chapter SPCA



On or about, November 20, 2007, while Ms. Kyle was performing her public service
employment at the SPCA, she was bitten by a cat and suffered personal 1njuiies
On or about December 29, 2009 Ms Kyle filed a neghgence law swit agninst the
SPCA n the Court of Common Pleas for Dorchester County Ms Kyle never filed a
workers' compensation claim for the injuries
STANDARD
The Court can consider evidence outside of the pleadings i a motion to

dismiss for lack of jurisdiction. Baird v. Charleston County, 333 S.C 519, 511

SE2d 69 (1999). The existence of an employer-employee relationship 15 a
jurisdictional question which the court must determine on 1its review of all evidence

in the record. Pogey v._Proper Mold & Engineering, Inc, 378 S C. 210, 216, 661

S E2d 395, 398 (Ct App 2008) The proper procedure for raising lack of subject
matter jurisdiction before trial 1s to file a motion to dismiss pursuant to Rule
12(b)(1) SCRCP Id. at 217, 661 S.E 2d at 399 Additionally, the Court may
consider affidavits on a question of law 1n a jurisdictional motion without converting
the motion into one for summary judgment Id {(ating Baird at 528, 511 S.E 2d at
74)  The undwsputed law of South Carolina 1s that when an employer and its
employee have accepted the provisions of the Act, it shall exclude all other rights
and remedies of such employee S C Code Ann § 42-1-540 Any doubts as to a

worker's status should be 1esolved 1n favor of finding her covered by the Act Posey,

378 S C at 218-19, 661 S.E.2d at 400.



FINDINGS

The Court finds that the Plaintiff was a covered employee of the Department
of Probation, Parole, and Pardon Services during her public service employment
pursuant to § 42-1-505, SC Code Ann The Department submitted an affidavit
which evidences that it did elect to provide workers' compensation coverage to
convicted persons, including the Plaintiff, under its supervision during their public
service employment  The Court [urther finds that Ms Kyle was a statutory
employee of the Defendant during her public service employment pursuant to § 42-

1-400 S.C Code Ann. as interpreted by Bailey v.QOwens, 298 S.C. 36, 39, 378 S.E.2d

63, 64 (Ct. App 1989); Carter v_Florentine Corp, Inc. 310 S C. 228, 230-1, 423

S E2d 112 (1992), Voss v_Ramco, Inc. 325 S C 560, 566, 482, S E 2d 582, 385 (Ct

App 1997), Olmstead v. Shakespeare, 354 S.C. 421, 424, 581 S.E 2d 483, 485

(2003) The Court further finds that Ms. Kyle was not a true “volunteer” as

contemplated by McCreery v_Covenant Presbvterian Church, 303 S.C 271. 400

S E 2d 130 (1990) as she did receive consideration for her work, 1.e. credit to satisfy
her probationary sentence.

The Court further finds that there is a strong public policy 1ssue at hand that
to allow offenders to sue public se1vice employers would chull their participation n
the public service employment program thereby harming the criminal justice
system 1n general Ms. Kyle's injuries arose out of and 1n the course and scope of
her public service employment and she 15 thereby bound by the exclusivity provision

of the South Carolina Workers’ Compensation Act

(o]
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Therefore, 1t 1s hereby
ORDERED that the Defendant’s Motion to Dismiss 1s hereby GRANTED and
the Plamntiffs Summons and Complaint are hereby DISMISSED pursuant to Rule

12(b)(1) of the South Carolina Rules of Civil Procedure

[T IS SO ORDERED

Thﬁi/odrf;gm(m%f ﬂ@}w
M’

, 2012

St George SC
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Fonm No , 5-—SUNMONS FOR RELIET
* Wutker Crans & Cogawell Co,Lhes SC asarsvi Revised 1985

The State of South Caroling,

COURT OF COMMON PLEAS

@ountp of porenepsTER CASE NO.:20/0 -cp-18-28
. o ANIMAL ATTACK
WITH BODILY INJURIES
LAUREN L. KYLE,
Lttt
=3 !\ 'j’:
Doy 2
'{,::"”:‘ A
”;::’« i
JURY .= P
. - ]
painst Plaintirr | - SUMMONS FOR-RELIEF ~ ©
| (Coinplaint Served)
DORCHESTER COUNTY CHAPTER SPCA
a/k/a FRANCES R. WILLIS SPCA,

Defendant

TO THE DEFENDANT

YOU ARE HEREBY SUMMONED and required to answer the Complint In this action, of whiich a copy is herewith served upun J0U. artd
to serve a copy of your answer (o sald Complaint on the subscribed at Waring S. Howe, Jr. g ) ollice

57 Broad Street, Charleston, SC 29401 wiihin thirty days ufier the service heteof.
exclusive of the day of such service: and if you fail to answer the Complaint within the time afosesaid. the plainliff in thisaction will apply (o
the Court fot the relief demanded in this Complaint, .

Dated D&Cﬁzﬂ\lﬁg/\“ 28’ lmg ;/’) ) ! ,;:} (;‘ ,%

A PArAL PRy
. lalpifrg Allornéy 77
Warh?‘émg', H}Jw‘a v /AT

|
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO 2010 -CP-18-28
)
LAUREN L KYLE, )
)
Plaintff, ) e
) L%
Vs ) COMPLAINT .
) e L
DORCHESTER COUNTY ) o 9
CHAPTER SPCA. a/k/a ) o
FRANCES R. WILLIS SPCA ) %
) ~
Defendant ) “
)

The Plaintiff, complaining of the Defendant above:named, would respectfully
show unto this Honorable Court
FIRST That the Plaintiff 1s a resident of the County of Dorchester State of South
Carolina
SECOND  That the Defendant 1s a non-profit entity organized and existing pursuarit to
the laws of the State of South Carolina, doing business as a non-profit organization caing
for and maintaining various kinds of animals in Dorchester County, South Carolina
THIRD' That the Defendant was the employer generally of individuals who at alltimes
mentioned hereinafter were acting In the scope of their employment as agents and
employees of said Defendant, thus this Defendant is vicaridusly liable for the acts and
omissions of these agents and employees regarding the subject incident under the legal
doctnne, respondeat superior.

FOURTH That at all tmes matenial, the Defendant had sole and exclusive custody of

13



and dominion over a certain animal, believedto have been a brownish, striped tabby-type
cat, (hereinafter referred to as "the cat”) that the Defendant kept at 136 Four Paws Lane,
Town of Summerville, County of Dorchester, South Carolina

FIFTH That at all imes material, the Defendant had knowledge of the vicious
propensities of the cat

SIXTH That the Defendant had the cat in their care and keeping. had duties with
regaid to taking care of and preventing injuries to others, and was required to perform the
duties to prevent the cat from biting, scratching, and harming other persons

SEVENTH:  That at all imes matenal, the Defendant knew that the harboring of the cat
and mamtenance of the cat caused a dangerous condition

EIGHTH That at all times matenial, the Defendant had actual knowledge of the
dangerous propensity of the cat and had the right to and could have provided proper
safeguards and thus ended the dangerous condition

NINTH: That on November 20, 2007, at approximately 9°45 a m , the Plaintiffwas on
the Defendant’s premises, located at 136 Four Paws Lane, Summerville, South Carolina,
with permission and was walking along and engaging in vanous activittes on the
Defendant's premises for a legiimate and allowable purpose  While engaged in one
particular activity, the Plaintiff was caused to open the door of the cat's cage; the cat
walked out of the cage and wandered nearby, the Plaintiff continued with the activity in
which she was involved and completed said activity the Plantiff then went to pick up the
cat, whereupon, the cat, suddenly and without warning, wrapped itself.around the Plaintiff's

right hand and proceeded to attack the Plaintiff, including biting the Plaintiff's nght hand

14



and also scratching her severely causing various severe physical and mental injuries to the

Plaintiff

TENTH: That the Defendant, by and through their agents and/or employees, was

neghgent, reckless, wanton, careless, and grossly negligent at the time and place above

mentioned in the following particulars..

a)

e)

in keeping, maintaining, and harboring @ dangerous animal with
knowledge that it had dangerous propensities;

in failing to warn the Plaintiff of the dangerous propensities of the cat,

In failing to muzzle or otherwise restrain the cat prior to allowing the
Plaintiff to have contact with the cat;

in that the Defendant knew or shouid have known that the cat had
dangerous propensities, and in ‘fact the Defendant had actual
knowledge that the cat had dangerous propensities and did nothing
to prevent the cat from injuring persons which were n its vicinity, in
particular, the Plamtiff,

in faihng to use the degree of care and caution that a reasonably
prudent custodian, keeper, or harborer would have used under the
circumstances then and there prevailing;

in failing to take corrective action or otherwise restrain the animal or
keep it from persons, ali of which were the direct and proximate
causes of the injunes and damages suffered by the Plaintiff heremn, all
In violation of the statutes and laws of the State of South Carolina and
in violation of legal and statutory and common law principles of the
State of South Carolina

ELEVENTH Thatat all imes matenal, the maintenance, harboring, keeping, and allowing

to remain on the premises of the cat that attacked the Plainhiff constituted an inherently

dangerous condition

15



TWELFTH That by reason of one or more of the aforedescribed acts of negligence,
carelessness, recklessness, willfulness, heedlessness, and wantonness of the Defendant,
by and through their agents and/or employees, the Plaintiff was caused to be viciously
attacked by the cat, that the vicious attack to which the Plaintiff was subjected caused her
to recelve numerous wounds and injuries about her nght hand and elsewhere as she was
unexpectedly mauled, she was required to employ the services of hospitals, physicians,
including medical specialists, and physical therapists for the treatment of her injuries, which
hospitals, physicians, including medical specialists, and physical therapists were required
to thoroughly treat the troublesome injuries to her rnight hand and elsewhere, that she
suffered great pain in body and mind and upon information and belief will continue to suffer
great pain in body and mind, that she has been and will be impaired n her enjoyment of
life, that she has further been caused to experience great amounts of inconvenience, that
she was also caused to have to alter her ordinary activities in which ways not of her
personal choosing, that it is probable she will have to incur additional medical expenses
in the future regarding her cat-attack injunes, that she has been caused to lose income
from her employment; that she has been caused to become permanently disfigured as a
result of her cat-attack injuries, that she has been caused to sustain permanent disability
as a drrect 1esult of her cat-attack injuries, all to her damage, both actual and punitive, In
the sum of ONE HUNDRED, EIGHTY THOUSAND ($180,000 00) DOLLARS
WHEREFORE, PLAINTIFF PRAYS JUDGEMENT AGAINST THE
DEFENDANT, BOTH ACTUAL AND PUNITIVE, IN THE SUM OF ONE HUNDRED,

EIGHTY THOUSAND ($180,000 00) DOLLARS TOGETHER WITH THE COSTS AND

16



DISBURSEMENTS OF THIS ACTION, AND SUCH OTHER AND FURTHER RELIEF AS

THIS COURT DEEMS JUST AND PROPER

Charleston, South Carolina
December 2.8 2009

s

p/MWWW A A%kam/

Waring-S [Howe, Jr Es@ﬂnre
57 Broa étreet

Charleston, SC 129401

(843) 722-8269

ATTORNEY FOR THE PLAINTIFF
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TRANSCRIPT
Transcript of hearing on Dorchester County SPCA's Motion to Dismiss, held on August
29,2012, was requested, was not produced, and was presumed lost This page 1s intended to be a
place holder in the event the transcript 1s located at a later time and the Record on Appeal

supplemented accordingly
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STATE OF SOUTH CAROLINA ) 1IN THF COURT OF COMMON PLEAS
COUNTY Qf DORCHFSTER ) FIRST JUDICTAL CIRCULT

Lauren L. Kyle,

Plainoaff,

Mo e A o e e S N e o S

2012~-CP-18~383

Trangoript of Record

South Carolina

Judge

Dorchester County Chaptes SPCA,
a/k/a Francus R. Willis SPCA,
Defeondant
February 8, 2013
St. George,

BRE F OR FR:

The Honoraple Maire D. Murphy,
APPEARAMANCES:

Rarang S. dowe, Jr., Esquire

Lttorney for the Plaintiff

Jason AL
Attorney

Esquire
Delerdant

Hilda M. Jordan, CVR-M
Circurt Court Reporter
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fy:e v. Dorchester County SPCA 2/8/13 3
THE CLERK: Lauren Kyle verses Derchester County.
THE COURT: Are you ready to procoec, Mr. Howe?

MR, AQOWE: I am, Your Fonor.

PHE COURYT: 1711 b

g

happy to hear from you, si:.

1

MR, HOWE: Okay. May 1t please Lhe Court. Yo:r Honor,

I am Waring Howe, Jr. 1 represent the plawntiif in this

-4

action, lLauren L. Kyle. And it was before you before, the
Defendenl’s Motion to Dismiss back in November and i1f was
granted as to wnather the Court of Common Pleas had subjoce
metter Jurisdiction over Lhiis matlier because Lt wes Lhe

position of defense that the plaintiff’'s exclusive remedy

under Southr Carovlina law was any benefits prevaded under the
south Carclina Workers’ Compensallon Act where thev allege

an employmentc relationship existed in a couple of forms
between the plaintiflf, Lauren Kyle and the corganization for

which she was performing werk, and trav is the Dorchestel

Courty Chapler BSPLA. The Motion to Dismies was granted. We
timely fiied a Motvion for Reconsideration under Rules 52 ana
or Rule 53,

ive thank that this shou.d be reconsidered and we think
trat the Motion to Dismiss ought to be rescinded and this
placed back on the trial roster for the fellowing reasons.

There were three basic basses incluaded in the Court’s order

as to why rhe action snounla be dismisged under a ack of

sl ject mebrer jJurisdiction.
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hyle v. Dorchester County SPCA 2/8/13 4
Now, I think I vant to go over the matrer of statutory

rplover statutory emplovees {irst, because T thirk that's

where tne qgrearest confusion lay. n order for their to be,

P

Ms. Kyle, the plaintiff to be deemed 3 statutory employee

there has Lo be a statutory emplover. HNow, 1n ordexr, T
peliove, o understvana, and 1t’s somchbimés not easily

3

[44

uedsrstLonu, Lhe statutory employee statute., I beliav
what’s first should be offered 1s why 1t exists. Why 1L uas

cracmed, and I want to offer you what was offered before

b_

winen tnls metlon was originally hearc The statutory

emp.over statute was created to ofler protesction 1n tne oum
of making workers’ compensation bencfits avalleb.o to

rod enployees in situations where there are direct
emplovers, usually subcontractors, dud not offer such
protecrions coverage. Should the parvicalar circumsiances

eri1st allow 1t to aoply an injured employse can go to, i.e.
seek to claim against an entity positiconed on & hagher rung

on the latter. Some say, guote, go upstrecam, end quote 1n

ordcr to obtain worker compensation benefit This higher
pesition entity very often includes general contractors and
cuners of plants and businesses. 1L was noted 10 Marsn
Reamks v. Duke Fower Company 343 244 3E2d 425 1939 casc.

That zegarding those on lower rungs of the lacter offentimes
-~ that regarding those whe are on lower rungs of the latrer

ofcentimes greater finarcially -- greater financial
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ilrresponsibility enists or these lower entivies employ &0
few employees that they’ re not reguired under the Workers’
Compensation Act ro carry compensation insurance.

So even 1f the defendant, the SPCA, was attempting to
apply tne statutory employer sTatute 1t would try to tag the
devartment, Lhe Department cf Tardon and Parole with naving
to pnay workers' cormpensation beneliis and noc the encity for

PCE

[
pe

whith Che plainciff did chores darectly, which was the
To analogire, the Departwment 1s positicned like the general

contractor, the 32CA 1s a -wubcontractor and tho plainciff

did chores directly for the subcontrzector whose work

The statute, ivself, is worth taking another look acg,

the statutory employee employer stalute, which goes,

basically == statuirory employment erists when an cwper, and
chet’s a key term, undertakes toe verform or execule ady Worx

which 1s a part of his trade business or cccupatior ard

ontracts with any other per<on Zor tre execution or

)
—
]

verfoermance by or unaser such subconsractor or the whole
any part of the worx wndertaken by sucn owner. ‘The owners
shall be liablec to vay Lo any workman emploved ard vorked

any compengsation under this title which he would have been

li1able to pav 1f tne worzlwan had peern immediatelv employead

In no insrance, N nce instance unaer tho staiurtory

23
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Kyle v. Dorchester County SFCA 2/8/:
employee -- statulozy employment statute 1s the statutory

h]

empluyer “he enilty for whom Lhe employee workea directly.

¢

[t rs the next up or heogher up on the- rungs of that Jlatre:.
Here the plaintiff did worx directly for the SPOA.

Toervefore the SPCA cannct, by the statute be considersd the

statatory crployer, therefore, the plawntiff, Laorer Kyle,

cannwl be the statulory employee of the SPCA. And, ain fact,

ty
T

he sTatutory ewployment statate ally coesn’t have

appropriate application here because For purpeses of those

whe are cecuirea to do community service lihe Laucen Kyle
was Jdeirg vhen sne gol altacked by the dangerous cat,

‘ 1 statute thet provides worrers ~- that

)

Deci

o8]
(¥
f:

ofTers the velincle {or wnich sush gomminity serviae worke: s
have injurwes while performing communaty service and it’s
Statule 42-1505 that says, quote, for purposes of thas
section, l.e., vroviding workers’ compensatidén benefits, Lhe
cepavinent, that's tne aepariment ¢ parole and pardons is
considered the employer for those perscns under 1t’'s cusiody

or supcrvision performing puplic service cmployment. This

says, 1hils establlishes who Tauren Kyle's employer was fors

Teoo -- 1r a6 context of from wnom wonlad she sesel and obwa n
workors’ gompensation beref) . Not tne SPCA for whom sne

was directly doing chores. S$So number cne, as I saaid, the

or.ly time an entity can be considered the siatulory ewmplover

st
i
.
-
hm
-t
a
e
i
L)
{a
3
Q
3

zne entity for wnor the worker is

24
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performing duvies divectly. So on that basi

ne sach employment relatlionship as ls requir
comp be the exclusive remedy.

vasis Lauren Kyle cannot be considered the s
thus that 1s an i1rappropriate f
there was anp emplovment relationchap existin

Delween Laaren

(_;

the pileintiff{,
the 3PCA,
Now, also in the order which stated tha

relacionsnip existad wvas -- bscause for an e

1, — e
e Tnat

U“
o
)
M
fay
n
¢t

relationship LO er1st

ercher compensated with money or had tne quo

3

denwna peyment from the employer for worx th

cerformea. Tnat’s the Kirtsey versss Assura

ey

)

rh

d2n SE2d 724, It’s a 1993 Court of Appeals

the one - here’s the one that I think proba

compensated, thus an employment rel

existed petween she and the SPCA because she

¢

crealt tovards her reguired perforwmance of il
Servive Jonk
Here’s the case most analogous because

tne employee was likcwise was

classroom credic and that!

W

er. Doe verses Greenville Fospital Sys

-
"
S

"y

Dly

hecause Ln the court order it said

gettaing credit,

s the one involving

chere 1s

s zlone

egd in order

,_‘
o

o on that
tatutory
orm to allege

g atv the time of

t an employment

mployment

.{.

the emplovees was

te, right, to

2 emnployee has
nce Tire cage,
case. And here

18 Tne most

! that she vasg,

ationshop

Wds glven quorc
he community

in this instance

cems. Where 1t

25
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oz

says that the candy strriper who recelved classroom crealt,
Jjep training and free lunches and uniforms was deemed an
unpaid volunteey, not ar employee.  She would not
avle o reccive workers’ comoensation Perefits. She would
have had the ability to hold the hospital accountab’e in
tort becanse she was -- an employment relaticonship did not
ex1st pecause she was an unpaid voluntcer. You have co nave
peen either compensated in the ususal good old American

hat 1s a check or cash or direct deposit or have had
che yight to demand payment.

3

Leuren Kyle cleaping our the animal cages, tnc cat

(’J

cages, at the Dorchester County SPCA had no vight bto demand
paymaent for services.

There’s ancther case that talks to thar, the McCleary
versaes Covenant Presbvterian Church that held than an
em>loyee 1s one that works for wages or salary ana has the
richt to demand payment fcr services. Thal’s where he
donaced his corstructidn services to the church. He wasn't
pard any vages nor did he have any right To demand payment
for wages. He volunteered: were in the Laurean Kyle sense,

she 1m a compulscory way was dcing work for the SPCA as part

rh

o

her community service.
The thirvd way that the Court’s order deemed rha:
emp loyment relationship, T don’i guess, so much existed, but

was saying 1t should be considered that it existed was baseg

26
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Kyle v. Dorchester County SPCA 2/8/13 9

ot a public policy statemernt that it would bharm the craimaral
justice in general and chill cmployers from parfiicipating Jiu

the community service program that’s administered oy the
South Carolina Parden and Parole.

Bat -- proper policy and what 1s proper policy s
ordinar:ly and roxo appropriately decicea in the CGereral
Assombly.  Here what’s even more imporiant 1f we want Lo
vtalk apeoar pubklic policy, long establishea, going kack to
Fnglish Common TLaw, the Tort law whece by negligent

tnarviduals or entities can and should be held accountable

For tne harm they caused others.

This voung lady, Lauren Kyle, wnen she was apoutr 17
vears o.d was not told, was not given any warning vhatsoever

on about hevr second or third day of doing communlity service

work at the 3PCA that the cat, whouse cage she was assigned

to clea, had already attacked and i1nyured somebody.  But
rhera she goos bacx no that section of the animal cages and

Lhat cat, as scon as she pulls 1T out attacks her, bites
her, scratches her, causes her to have §25,000 .in med.cal
evpenses, has to have the skin lLaken off of her hand and
then an infectior nnderneath scraped ort.  And some of rthe
most excruciating kind of skin treatment and operative
procedure and then tne physical therapy tnat involves some
of the same kind of chemicals hitting the most sensitive

arca unasrneath her original skin on her hand. Tne SPCA was
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crearly -- I'm going to contena ¢grossly negligent bhecause
Lney dian’c give ner any word whatscever ox any nelp or
sapcrvision, and as I sald, nc warning about -- not just the
potentialltics of thal calb, pu. the wnoun propensities, the
record or 1ts dangercus slatus.

S¢ pased on tnose three points, to sum up. Ms. Kyie
coula not be considered a statutory omoloyvee because then
that would maxe the SPCA a statutory emplioyer and -- fthe
Kind of wdrk that Lauren Kyle, the compulsory work at the
animal shelter at the 30PCA had nothing to do with the trade

s 1

and ococunatior of the Deprarcment of Parole and DParxdons which
. ¥

o

would neve to be conscdered, 1f anything ls consiccered, s

fhe, «quotr, owner of the statute.

Again, let me vepeat that uben il comes to the
applicacion of the statute the statutory employer is never
-~ lct e say in bold praint, never - Lhe entity for whom
the person 1% working directly. Secondly, there has -- for
an empioyment relationship Lo exist, thus for her to have
tne right to make a workers’ comp claim and for her -- and
for therz 2o be no sunject matter juraisdiction, for an
prployment relationship Lo exist yol have no either nave
recervaed compensation n the usual way ©r, quote, have tne

rogtt to demard payment for her work. And then thiraly, mhe

ha

pubhlic poiicy pesition, we believe, 1s mis-applie thatl
hnlding people accountabie for the haim that’s sustained by

28
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ol

{

others would supersede The apility of the Depaziment of
Puardon and Paroles to have cntit:ies be availaple for peoplc
who do community service work.

For all of those considerations, Your lonoyi, we would
respectfally reuuest that this matter in Lerms ol vhe Mprion
Lo beasmpiss having be granted, be recoensidered, bz rescinded,
and thatl we have a new crder denving the Motion Lo Dismiss
and relrstating The plamntiff’s Summors and Complaint.

Thank you for your Liwe.

THFR COHRT: Qkav.

MR. DAIGLE: Your Honor, Jason Daigle for the Dorcn=sster

By ana large, I want to rely on my brief tnat 1 fillea
111 support of my Motion to Dismiss, as well as, the

umoencs we had back orn November.

G
vy
0

b

1t right the first tLime, buv there are

fond

comeE Lhiings Lhat want to address foom Mr. Houe's aramwment
heras today.

I'm taking them a Jlittle bit out of order. I'm taking

tre easy ones first.

i,

ot

s

The emplovment relaticenship that he »as talking anouy,

0

the right to demand pavyment or thes right to receive

O

cempensation, that has Lo do only with direct employec
crptover relalionships.  That has nothing to do wath the

sletdiory emploves ermoloyment _esationship. I acres thet

29
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ct
s
i
.
=
S
Jewad

him, tha 2 had no right to demard payment hecaluse
sne vas there for her comrunicy - - sAe was with Che

Cepartment for her communicy service. 3Bue we have g

stalute. We have a statute that is 42-1-505, 1 believe,

e

(82}

tnat states -- Yes. 42-1-505. It says Ms. Kyle is tne

ernoloyee of the Department. S0 we know who her direct

ro question aboub that. The right to

w
ok

demand paynent has no currency or ne <tfect on this case

whatsoever, because we know who her divect employer is, it's

r
@

cred

Ced Dby statuce.
Moy, going Lo Lne statutory employes issae, which is

42-1-400.

-]

he plaintiff has 1t exactly backwards. These

i
»
bt

erses Ovens

ot

<3

cases, specifically the Bailley case and Bailey

o

casce and the Olsmtead verses Shakespear case. Both arc scuo
forth in my original meme 11 support of dismissal.
The Department in this case 15 analogouas to the

subcontractor. Mr. Howe is raght, these issues come up a

~Lor o in

e]
Q
3
-
b
ol
(@]

Lot with the subconlractor, gencera
construction cases and the reason, 1 believe, ls because
thatv's where a lot of people get hurt and there’s a lot of
construction in Zouth Carcolina. These cases also come Jap a
lot un cemp agencies orv staffing agenciles, wiere thoe temp
agencies or staffing agency nas direct emplovees. Tney
provide labor to their customer to —-- to the company who

<ould be considerca bLie gencral contractor, So it’s th

6]

p

o«

(=3
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Kyle v. Dorcnester Counbty -BPCA 2/8/13 13
company providing the labor to someons else who is
consldered the subconcractor. The person receivaing thaz
labecr 1s ne general contractor. .

SO oan this case, the SPCA would be the goneral
contracier because Lhe Department proviaed that lapor to Lng
SPCA. Ms. Kyle was there performing work at tne behest of
the SPCA zor the benefit of the 3PCa doing rvhe exact ryve of
job funcuions that their direct employees do. And that’s
all you nsed to establish a statutcory employee and the
Bailey case lays 1t out. And chere’s three prongs, and 1f
vou can get any one of these prongs they are considered a
statntory employes. Whether the ackivivty s an 1wmporvant
past of the trade or pusiness, uhether the activity 1s =&
necessary oo essential or integratl part of rhe trade or
business and whether the identical activity has been
pericrrao oy rac cmployees of the crinciple employer. Thoso
three prongs are supported by an affidavit in my original
mencrandum in support of the dismissal.

Now, Lhe plaintifr also ergues that it would actually

be the Deparrment that paild the workdézrs’ comp benelfits 1 f

she were nurt and not the S3PCA.  Wsll, it's not this Cou.t’s
position Lo deterrine who would and wouldn’t pay the
worxers’ comp benefits. In fact, this haeppens all the time.

It’s tre reascn we have workers’ comp attornevs and the

Aorkers’ Comp Administration to determine wnich workers

31
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Kyle v. Dorchester County SPCA 2/8/13
comp carrier would have pa:xd benefits in a case Just like
tnis where the subcontracter has workers’ comp insurance and
The goneral contracror bas workers' domp insuvance. Those

'

ind of cases go to the Workers’ Comp Commissions =11 Lhe
time to determine who actually has to pay. That 1s a red

nerring, as well, to distract the Court from what actually

is going on here, which i1s that the Department proviced the
tabor to the 3PCA. That makes the Department the
subcontractor or Lhe stailing agency and 1t makes Lhe SPCA
the general contractor or the ownewr, as tLhe statute puts ot .

Inm fact, in Mr. Howe’s argument he said that the
piraintrfsl did vork directly for the SPCA. ‘That males the
SPCA Ms. Kyle’s statuvorv employer. So she is bound by the
vorrers’ comp statutes, that s her only avenue for
compensation for an injury while she was working.

Now, going to the public policy issue. No one 1s
allowed to sue thelr employer, period. The tort law
Aargument is also misplaced becausé ['m not allowed to suec my

emplover, no one in this room is allcwed to sue thelr

employer pecause thal -- the right tn sue ander tort has

ot

peen replaced by the workers’ comp statules. Ms. Kyle had
very bad 1njuries. They were very expensive, they vere very
painful. We're not denying that. But the fact 1s that she

could have recovered throuch workers’ comp. She could have

bills paid and she could have received a

[t

had all her medica




KyLe v. Dorchester County SPCA 2/8/13 15
payirent on top cf tnat for scaring, pain and suffer.ng,
things like that fcr any permanent impairment. But, again,
we' re not here to argue workers’ comp claim, we're just here
to reitcrate the point that she wvas bound by the workers’
comp statutes for any recovery while she was working for the

PCA.

3

Besiaes cnat, 1'm yuiry to rely on my priefl cthat I

Ty
&
[$]
o
oo
Z
[
<3
D
;3....
3
D
)

atready filed and the arguments we madse
Thank you, Your Honor,
THF COURT: Thauk vou.
Thank yeu, gentlemen., I’711 review the rccord and

volily youul will o ruling.

{This proceeding was concluded.)
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C-E-R-T-1-F~1~C~A~T-F
I, THE UNDERSIGNLD HILDA M. JORDAN, CVR-M, OFUICIAL COURT
REéORTER FOR THE FIRST JUDTCIAL CIRCYIT OF THE STATFE CF
SOUTH CARCLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS5 A
TRUE, ACCURATE AND COMPLETZ TRANSCRLIPT OF RECORD OF THE
HEARING 1IN THE AROVE CAPTTONED CAUSE, IN THE COURT OF COMMON
PLEAS FOR DORCEESTER COUNTY, SOUTH CAROLINA, ON THE 8 DAY OF
FRBRUARY, 2013.
T DO FURTHER CERTIFY THAT [ AM NETTHER OF KIN, COUNSEL,

NOR (NTEREST TN ANY ParlY HERETO.

- .
) ; 4 £
VoA NYALC s A
LA TR
v

Hiidae M. Jordan, CVR-M

June 1z, 2013
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF DORCHESTER CASE NO. 2009-CP-18-28
AUREN L KYLE,

Plainuff,

\

)
)
)
)
)
;
) -
) AFFIDAVIT OF J BENJAMIN APLIN
)
)
DORCHESTER COUNTY CHAPTER )
SPCA a/k/a FRANCES R WILLIS )
SPCA, )
)
)

__ _Defendants.

. s
COMES NOW THE AFFIANT, who being duly sworn deposes and éays the
following

I. Tam acitizen and residentof Richland County, South Carohina and 1T am over

the age of 18 years

S

I am a hicensed attorney of the state of South Carolina
3 1 am employed as the Assistant Chief Legal Counsel for the South Cavolina
Deparument of Probation. Parole and Pardon Services (the ‘Department’)

4. As Assistant Chuef Legal Counseél of the Department 1 am responsible for
representing the Department m legal macters that avise during dailv
operations, 1n civil hitigation, adm”mlén"ative hearings, and contesced
probation violation heanngs T also serve the legal needs of the Duectors
Office and the other Divisions in the Department, with particular focus on

supporting probation agénts in performing thewr duties in the field

N7

[ i {‘.) {7’!\

g 2 i wwmﬁ%ﬁ%‘;‘&

e 5 KoL
DEFENDANT S g

EXHIBIT
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10

11

12,

As Assistant Chiefl Legal Counsel of the Department I have personal
knowledge of the circumstances swrrounding how offenders are allowed o
perform public service emplovment at organizations such as the Dorchestor
County Chapter SPCA

On November 20, 2007 Lauren J. Kyle wus under the Depaiument’s
supervision (;n probation and was performing publhic service employment at
the Dorchester County Chapter SPCA as required by her probation

As Asaistant Chief Legal Counsel of the Department I have personal
knowledge of how offenders such as AMs. Kvle are covered for any mjurics
they meur while performing their public service emplovment.

The Department provides all offenders under 1ts supervision, working i the
public service employment program, with workers' compensation coverage
The Department 1s considered the employer of the offender for the purposes
of workers' compensation benefits

The State Acadent FPund affords offenders workers’ compensation imsurance
for any mjures they meur while performing their public service employment
Lauren J. Kyle was covered by workers’ compensation msurance on
November 20 2007 and would have been entitled to workers’ compensation
benefits for any mjures she sustruned while performing her public service
ecmplovment at the Dorchester County SPCA-

As Assistant Chief Legal Counsel of the Department Liely on S C Code Ann

§§42-1-310.  42-1-400  42-1-505, and 42-1-540 concernming womkers

2 ~%
;:}, i

¥

R
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)

/

compensation rights and benefits afforded to offendevs lor myuries mceurred
while performing their public sevvice employment under the supervision of
the Department

13 An offender such as Ms. Kyle who 1 mgured at the Dorchexter County SPCA
while performing his or her public service employment 1s himited vo recover

solely from workers' compensarion

AS TO ANYTHING FURTHER, THE AFFIA\\?"I‘ SAITH NOT.

Aom -”““m 4:" P ,n-“--—"
dJ /’/Benj amm/Aplm

SWORN TO AND SUBSCRIBED

N TN .
before me this 2> day of ,__;__Cf weaditel/ . 2011
J

¢

G * s
.

P
AR /// g0t 4;;
S e :’!;f:' /u’// 18 Ao A /{; ///':_{,%_

I\orar;g,i/lf’ubl)(, for the State of South (‘awlma

My Commission Expiies

Gl
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SOUTH CAROLINA
STATE ACCIDENT FUND

HARRY B. GREGORY, IR ,Ditector

A
December Mf_’{;_, 2016

o~y
H

Jason A. Daigle, Dsquire LN o ”
MAYBANK LAW FIRM, LLC R
P.0. Box 12579 = 7
Charleston, South Carolina 29422 ‘ L A
2 w
RE: Lauren L. Kyle vs. Dovchester Chapter SPCS a/k/a Frances R, Willis, SPCA 2
Casc No.. 2010-CP-18-28
Dear Mr. Daigle:
Pursuant to your Subpoena, please find enclosed a Certification Lctter from Karen H. Russo,
Presuum Accounts Receivable, Probation, Parole'& Pardon Board-has had workezs
compensation coverage with our agency from July 1, 1985 to present
ﬂ’w] ely, 4 :;:/
\/’471/7/ Ly /\/*vw Y=
C;\ nthia Burns Poll\ Esq.
k}f&ttox ney
CBP/jem
Lndlosure
SERTETEERIRIE LS,
REFENDANTS E

EXMIBIT

Tost Office Box 102100 Columbia, South Carolma 29221-5000 (803) 896-3500 FAX (803) 895-5528
www myscgov com/saf
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SOUTH CAROLINA
STJATE ACC[DENT EUND FARRY B.GRECORY IR Dueclor

DECEMBER 02,2010

Atin lason Dmgle
Mavbank Law Fum
PO Box 12579
Chatleston | S 29422

RE: Certification Lelter
Dear Policyholder

This cerufies that the, PROBATION, PAROLE & PARDON BOARD, of South Carolma, covers
then employces with workers' comperisation coverage through the State Accident Fund.

Their coy erage tuns continuously fiom 07,01/1985 10 mesent  This is to cerufy that
PROBATION, PAROLE & PARDON BOARD is in compliance with Article 1. Chapter 7. Title 42
(Workers' Compensation Law) of South Carolna Code of Laws

Policy # 30-064115-6

Respecifully,

‘ 8]
g'"\' Gt~ 44' R i VI
Karen H Russo
Prennum Accounts Recenable

Poor Offie Bax 102103 olumbia, Sovth Carotma 292215000 (803) &90-3800 TAX (B02) 896-3828

W w sal.sg gov
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South Caroling Depriman of Poohauen, Parole and Pardon 8ervices

Fublic Service Employmani- Contractual A

P
<
0]
@
-
post
o
=
kY]
o
€
o G
=
o

Upon being ordered {0 perfarm pubhc sarvice employmeant as 2 condtion of my supervision, T'Voluntzer, in consideration of the
opporwnity to perform public service employment as a conditon of my supervision, do riereby agree 1o the following conditions
of my partcipanon in the Public Service Employment Progiam (PSEP)

{

(]

[

-

o

Lwill be required 1o oeiform a2 munmiuem of eight (8) or more Fours per week  These nours are to be performed 31 the assigned cerlined vork site
Fallure to contact 'ny supecvisor could result m my termmation from the program

Once accepicd “or employmomy [ st report promptly to work as scheduled by my woiksue supervisor and comply with the work schedule & ad fune
pEnod requires sor complzion of my ssntence If Fam i or faced with an emergency sdushion or find | am unablé o report (o woik an ume, 1 must
wlephone my warksite supervisor shmediaiely to report the problem ) he worksite sUpenvisar or SCDPRPS ofiice may require wiitten justineation of
my abseace

I am subiact 10 supaivision by ing county [DPPPS office and my Agent will be notified of my complianse of noncomphance with the public senice work
contract

I understand hal f | am hurt 2t 2 pubhic seivice job that | may be antifled to-workers compensation benefrs  Since my services are notf compensaec |
agreg that any work compensation benefits | ‘may be entitied 10 will be based upon the laws and regulations applicable to inmaies of, the South
Carolina Department of Corrections and that any income | may eafn elsewhere will not'be-used to compute such benefis

.

I will not be puia any compensation for the puble service emoloymeal work | perform and | may be regured oy the worksie to submi to 2 physice)
exam or il out farms prior lo begmming work,

Imust report 1o work in appropriate clotiung, provide my own transoortation {o and from the worksite, end provide my owa lunch | uriner vaderstand |
will wear appraprizgte safey oguicmenrt as instructed by the worksie supervisor

My worksite supen isor wdl grads 1ng aually of my performance, my atutude, and my adendance recordIf my public.service.work is unsaus-actoy the
worhsile supenissr may caaca! my parbicpabion at the worksie, and | may-be«ternunaléd from the PSEP and presented o the Court or Board fur
FLVOCEN0N

Itis my responsibity Lo discuse eny problems | have at the worksite with my worksite supervisor in a mature manner  [f the problem cannot bz sot. eg
os 17| amtermunzied of laa off from fublic sarvice émployment, f 13 my rasdonsibiity to discuss the problems mmadiately with thelPSE Cocrdinater or
PSE Liaison 4 mr ey

When my hours of pubhic scrvice employmend are complated it 15 my rasponsibility to make sure ap authorized copy of my tme loghs stibmitted 1o My
PSE Coordinaior or PSE Liaisen = R

Plgage Print

Onender's Namz

PEE Houis O1dereq

s o

X ¥
PN

List Occupatonal Skills o
W
List {Tor Eacn Day Of The Week, The Hows You Aic Available For PSE Work :
Sunday Monday Tuesday \Nadnoéday Thursday Friday Salurday

From (1ime) [ P [ P [ P ] P __L]pw [ Pm [] P

] Am [Jam [T Aw [ am ] am ([ Am L] AR

ToiTime) ] pw [ Pm [ P [ P [ em 7] pm [ em

WY ] AM Clam T Aw [TAm CTam 1A

fencers Health
{7 Good [] Cther -~ Explamn ‘

)
i .

|Referred To
Niarksde Nama Address
:

Super asor's Name

Gizrt Date Exngetzd Completion Date

Phoae No tHours {o be zorpleled at this Sre

i

This 1s 1o acknowledge. that | heve 1ead a copy of the Public Service Contractual Agrsement, and agree to comply with the,

conations herein 1 f
azoree and understena (he zhave worksite assignment.

urlher agree’and understand that the health information provided can be furnished to the worksite

Onender s Signature

re (Dol

e S 8
a
5

i

24 R e
| DEFENDANT'S &

<
H
'

Wiiness's Signaturs

Date

EXHIBIT
P
e

AR

ubhisy

-~
. KfLL\\ ) NS !’f
Form 1154 {Stock) \ L_\LQ.// Copy Distribution -- Oniginal-Agent, 2nd Ply-Worksite, 3rd Ply-Oftender
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f Probation, Parole, and Pardon Servic
shween Worksite/Public Service Empl oymsa*n“% Frogram

("xD

Surzzn of offendars prior to refarnng them Lo wérksites and inake delermimanons 23 o thelr sunabthly for fuffiling
paricutar 1ob descriphon
T Frovde cerinent informaticn regarding eech offendsr o the worksie {0 asaist m matching the oreraer

surance coversge for on-the-ivn injuries to the PSEPR odender
rvizor in deahng with any préoems gxpenanced by the offender aunng his woik placement
or 1C2 2

4. Assist me worksite supc I
S MMamian cteady coniact wih the worksite supsEnisor 10 profnoig open comiviurucation regarding oifender or worksie
naeds
& Notiy tne worksite superssor o any vernified changés n the off»:—nder s bfz crcumstzncss wheh mpact upon
wus performance of pushe service.work (1.e., change of address, change i employment, transportaudnissues, sic)
v Prc:\'dc consuliztion and training o deni =s {0 worksies
2 favesigsls an-« msurance clams on SiE njunes

>
G Vi worksiies 10 addrese issucs ard consull with the wiora®is supennsor ragard

g wwk sdo or oifenaer.

i
10 Refer &ll ofenders terminaied by ine worksiie supenisor to the Court or doard wor ingl dispowmbon
. Liemizn contact weih vkt ie supensor 1o venly reasons & anv effander's sbsznces or tardizs from publc service
s ork : :

s reigral, gertgipation, aqd terennahon from pv%}:‘lsr;' é@mc&empmymew
i

=2 Mamtain scourate 1goonds of each oiffender

Tre \Worksite Agrees To. : ,,, :k‘f\, i::; ’i
1 Bupply the PSEP with acourate 1ob descnphons for offerders swnizh cleany siale ine zas’r@e{?:(“x \"Q eio il B
asked to perorm, ncluding special shyibiity requirements T e :g o,
2 Keed ins PSER mivrmes of any allerations i the onginal job descrphon I T
3. Piace offenders in jobs which 32 not involve solicitalion or.monsy, overt polibial work,reig ;J:a BIMONGH Cf .,
proselynzing R o

i
< ]
interniew each orospective cffenaer 1o cutline worksite sxpestations a8 to job performance and devslep .}?&h the
fender 2 woik schedule whach can accommadate-successful completion of work hours
5. Report the milial contast of the offender with the worksis to the PSEP, as well as notfy the PSER of 2n; mability
to place an cifender st tne.worksite
5300 3 woKsl2 suoErvisar who will be rezponsidbie for providirg guidences acd supenvisor, “EognIZing Good
£oion. ance MENEIINgG opeEn communicencn, end provicing recogriier and incentive o the offen der

=
s of persona! profeciive squinmant (te safety glasses aar protecuon, and gloves)
oys

s

7 pavide 3nG require the usag ¢

5 Review Ume logs wiin the ofiender penodically to assurs sooursgy of tne bmg log

& Maniain conhidenuahty of.amy records kept on offenders end backgrourd informaton regarding © citzndar's hisiory

*0  Provioe zppropnate medicel trezimant for any offendars-on-siie mjury by having the offender iaken to the nzares:
amergency reatment fechity and reporting the injury (0 g PSE COGranatar of sup 2n,ising SJ8nl 8% 500N 38
nososiole.

17 Assume 2l nsks mvelves . reouring PSEP offenders to opaiale ageneoy vehcles suwiomod

‘o Nabfy P FS E caur Prztor of suparvising agent whanever probiems cocar weh iz ofigncers wok 50 thel 8'90s
(= the PSEPF o address the problems, f necassary
der's successhil ar unsuccesshul complencn of

&

o 2
€ PSE coor um”‘tcr Or supersing agent upon the oven
DRiras

H
¥, " IR P -~ e
iz work contrast, furnish ine offencer witn an authonzed wmewg for suunssion © e Court or Boa ard
.
{
Trne ungersigned represenlatives a5 to-the provisions as I sted abbva.
; .
t
U ae Rese UIINE S “'Qfadi:{‘: ersz‘ Harme . f Date.
| }
- ! . !
8% Cogchnete it SE Lindaon’s By sl { Bae - jﬁv
mgﬁ Qi}@ﬁ‘«’
' A &,X BT .
Ply 1 ezen 249 o ineshe




STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
y NINTH JUDICIAL CIRCUILT
COUNTY OF DORCHESTER )y CASE NO 2009-CP-18-28
)
LAUREN L RYLE )
)
Plammtaff, )
) AFFIDAVIT OF WENDY SEAY
v )
)
DORCIIESTER COUNTY CHAPTER ) -
SPCA a/k/a FRANCES R. WILLIS ) e,
SPCA ) o e
> LS
Defendants ) e v, P
-
COMES NOW THE AFFIANT, who bemng duly sworn deposes'V';”fcxj}}df{&aysjbo@i
T e
{ollowing el

1 L am a atizen and resident of Berkeley County South Carolina and I am over
the age of 18 vears.

2 T am employed as the general manager of the Dorchester County Chapter
SPCA, ask/a Frances R. Wallis SPCA ("SPCA ), the Defendant in this action

3 As general manager of the SPCA 1 am responsible for day-to-day operations
of the shelter facility including without hmitation the care and safety of the
ammals housed in the facility. 1 alse supervisé the employees

4 The SPCA has a history of allowing convicted offenders to perform thew
community service at ite facilits through the South Carolina Department of
Probation, Parole and. Pardon Services (the “Department’)

As general manager of the SPCA T have personal knowledge of the

o1

arcumstances swrrounding how offenders are allowed to perform their




G.

~d

10

11

12

commumnmy service at orgamizations such as the SPCA and the dutics and

responsibilities of such offenders when they joun the staff of the SPCA

The Department assigned the Plaintff in this acuon, Lawen L. Kyle to the
SPCA to perform her commuuty service and she was performung her
community service at the SPCA 1in November of 2007.

1t was the SPCA’s responsiility to control manage and supervise Ms Kyle s
work - her duties included caring for the animals, feeding the anmimals and
cleaning the kennels

The SPCA controlled not only the work Ms Kyle was to do. but also the
mannet 1 which she was {o perform 1t.

The dunes Ms. Kyle performed at the SPCA were important, necessary.
essential and integral parts of the SPCA's business. These 1dentical duties
have leen, and continue to be, performed by SPCA employees.

As general manager T rched on S C. Code Ann §§42-1-310" 42-1-400, 42-1-
505, and 42-1-540 when making the decsion to allow offenders such as Me
Kyle perform their community service at the SPCA.

It 18 my understanding thas offenders such as Ms Kyle were coveved by
workers’ compensation msurance through the Department by the South
Carolina State Acadent Fund

It 15 my understanding that an offender such as Ms Kyle who 1s mjured at
the SPCA while performing his or her community service is lumited to recover

solelv [rom workers’ compensation.

o
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AS TO ANYTHING FURTIHIER. THE AFTTIANT SAITH NOT

AN
L U4 el
\ﬂ\,/{fz_,r\(W\

Q/‘ ™~

o,

N

_/”

i

s .
ol Cial N

Wendy Sedy

SWORN TO AND SUBSCRIBED
bLefore me this _/ ﬁ'ﬁ gdav of %9;_(&114_ 2011

- &4 /
. “‘\:mfi{z’«’i?.{:‘z.;?jfk«“M;i:féfc;’é’%%:»::’w

Notary Pubhic for the Staie of South Carolina

s N IS L Yo IR o
My Commission Expnes. AW o] )\-)JJU

2

3

N
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FTATE OF SOUTH CAROLINA

N

COUNTY OF DOLCE=STER

K55 NO 2000 OF 1828

MOTION TO DISVISE

,
5
o]
]
3
e e e e

'N’TY APIER SPCA, a'k/a

2

’U

”z;»
o

soncat.ar sullantiag nerty

Dafrndant s attorrey

3¢ .
Wanirg Howe, } $GUI.

57 Yinad Suest
Coxleston, S0 28403
TOR45-T22-8269
PR45-722 4722

2., )\10’1‘106‘\3 HEARING REQUESTED {attach w % ritven mc,uxcn and wmplete ECTIONT and T
L1 TORM MO’“O\\' NO HEARING REQUESTED (campla:e SECTIONS IT and 113
] ER/CONSENT ORDER (wmylete SECTIONS ITTAND I

QT"C’"TO\ T Mearn g Information
Netare of Aonon W non to [ismise
Lrme \uﬂeagm__}g_z;g:w Court Repoiter Nesded VES / NO nfa
SECTIONII Merion/ORDER Ty

Pl
5 Wiitten wotwn adached
T Form Menan/Order — 7

. [ herzby move fopreliel or aution ;1 he,cowrt ag set fuvth i the attached pmpo&ed vrder

i {\ /}{/\/i-/vvf/ /\/'\._.._w /?/Z/i( 0
Sienature A Afioney for Plavers]Dcfendany
SECTION 11 Motton Fee

Date sglomited

h

TO T CBIOUNT L R3B0u_ .
CIExzMeT D Rule ‘o ShowConse mn Cld o0 Spousal Support
*feaeck 1zason E_g Domeste Abuse o hu and Neglact
: T3 Indagent Stafus D State Ar~nry vy Inchgent Dasty
{7 Seswuelv Viol nt Pradewn At ] Post Lon“‘f‘mr Rahed
{7 2Touen For Stay w Bankinproy
2

atiem for Pubncationi IMonon for Exccuton (ule 69, SCRLP)
voposed cramr 2abimatiad abrequest ¥y M Re L o,

1rduced o wrinng from motom raade »g,en COwrT PR JUSEES W rUCLIvAE
Name of Court Ropater
C 1 Oiham

(I

J"D GE'E SECTION
< L1 Maotwn Fee to be pard upon filing of the #itashed
. orie:

;j Oihes

IDGE
CODE . DATE

-
|
CLERK S VERIFICATION

G vl oY o I

' WAL A 3}

] MOTION TEF COT LECTED
CONTFETED-AMOUNT DUE

Jerren 1uCom mar Aee s 152

LA ﬁzp e

-

JU. w0t e s e i st )
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) NINTHJUDICLAL CIRCUIT
COUNTY OF DORCHES[1ZR ) CASENO 2009-CP-18-28
)
LAUREN L KYLE )
)
Plamtdf, )
) DORCHESTER COUNTY CHAPTER
. y ) SPCA'S NOTICE O MOTION AND
) MOTION TO DISMISS OR, IN THE
) ALTERNATIVE, NOTICE OF MOTION
} AND MOTION FOR SUMMARY
) JUDGMENT
DORCHESTER COUNTY CHAPTER )
SPCA, a/k/a FRANCES R WILLIS SPCA, )
3
Defendanzz. )
)

TO WARING HOWE ATTORNEY FOR PLAINTIFF. LAUREN L. KYLE

PIEASE] \JxB NOTIC THAT the Defendant. Dorchesier County Chaprer SPCA al/a
Frances B Wilhis SPCA, by and through s undersigned attorneys hereby. moves.to disrmss ths
action pusuant to Rules 12 (0)(1), 12(0)(2) and 12(6)(6) of the South Carolina Rules of Civil

Proceduwre Defandant 13 entitled o dimnmssal on vhe followme grovads

1) This court lacks sulyect matter jurisdichon over the wmarers contamed
Plamuff’s complaint,
2) This cowt, lacks yuascichion over the Defendam: relared {o the maiers contamed

the Plamd#'s complaint, and

3) The Plamufls complami fals {o state facls sufficient o constitute o cause of
action agamst the Defendant

The Cowt can consider evidence ouside of the pleadings in a motion to dismiss for lack

of jumsdrchion  Rapd.v_ Charleston County, 333 S C 518, 511 SE 2d 69 (3999). However
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should the Cowt elect to teat this mouon as a Moizon for Summary Jadgment pursuans o Rules
12(h) and 56 of the South Cavolma Rules of Civil Procedure Defendant hereby moves for
surmary Judgmen pursuary, to Rule 56 of the Soudh Carclina Rules of Civil Procedure m that
there 18 no genume 1ssue of matenal fact and that Defendant 15 enutled to judgment as 4 matier of
law on the following wssues

1) Thie cowt lacks subject maiter junsdichon over the maters contamcd in
Plamufts complami

2) Thas eownt lacks junsdichion over the Defendant related Lo the matters comamed m

{the PlamtifT s complami, and.

3) The Plamtifi’s complaint fals o state facks sufficient o cons@ifute a cause of
acton agamst the Defendant.

Defendant may present addinonal grounds. for dismmssal and/or sumumary judgment at or
before the hearimg on this matier and-wall provide a memorandum m suppert thiz Motwon.

MAYBANK LAW FIRM L1LC
531 Savannah Highway

PO Box 12579

Charleston, SC 29422

P. (843) 7656-5101

F. (843) 766-8103

Emanl. jason@mayba?ﬁdaw com

rd

/ /’l
; o )N
R’ P. Magbank (S'C. #69643)
Jason A. Daxgla (S C. #73308)

Aftorney for Defendant
Dorchester County Chaprer SPCA

Charlesron, Seuth Caohma
{22 2000

3]
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M

Ty m THE COURT OF COMMON PLLAS
) [~UATH JUDICIAL CTR w 1T
) CASE NO 2012-CP-18-39

STATE OF SOUTH CAROLINA
COUNTIYOF DORCHESTER

- )4
LAUREN L. KYLE, T ””“)“”"’”"

‘..u‘\ EPAST

DORCHESTER COUNTY CHAPTER
SPCA’S MEMORANDUM IN
SUPPORT OF MOTTON TO"BISMISS
OR, IN THE ALTERNATIVE F O“
SUMMARY JUDGMENT

V.

N P

L

DORCHESTER COUNTY CHAPTER
SPCA a/k/a TRANCES R WILLIS
SPCA.

Tt e N et N B NS

Defendants

Delendant, Dorchester County Chapter SPCA a/k/a Frances 2 Wils SPCA.
by and through 1ts undersigned attorneys hereby submats this Memorandum of Law
J

m support of 118 Motion 10 Dismisg, or in the aliernalve, for Summaryv Judzment

STATEMENT OF TACTS

‘

/"‘x

The Ploonnff, Louwren Kyle, was arvesied June 16. 2006 in conue
{he :obbery of 2 home. On or about January 25 2007, Ms. Kyle pleadc? 10 a losser

cifense and rceawved probaition, a Gne. and public service employment  Ms Kyle

pecformed her public soovice employment thieugh the South Carolira Derartiment
of Probzuion Parole cnd Pardon Services (the "Department™. Mz Kyle performed

che first poruon of her public service employment at the Dorchester Courniy Chapuler

. 4 o e & < ~ b o S EECN
periosming her public servace mmployment at the SPCA, ¢he was bitten b o cul ond

suffered persnnal myyumes  On or about December 20,0 2008 Ms Kyl
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neehigence Jaw sun agamst the SPCA in the Court of Common Plens for Dorchester
& . - 1 > ~ 3 - - N £
County, Vs Kyle nover fled a workers compensaizon clamm for the myunes

It 15 well-setiled that a party without standing 13 sibject oo unmediaie
dism.csal Brock v, Bennert, 313 5 C513; 443 SR 2d 409, 412-13 (CiApp 1994)

"

The Couit can consider evidence outsice of the pleadings m a mouon to dizmass for

lack of jurisciciion Bawrd v Charleston County, 333 S.C. 519, 511 S K 2d 69 (19%89)
The e.sternce of an employer-emplovee relationship is a junsdichional question

which ine court must determang on s reviesw of all evidence 1 the record  Pogev v
Proper Mold & Engmeenne. Ine '378 SC 210, 216 661.5 E.2d 895, 398 (Ctv Aph.

008). The peoper procedure for raising lack of subject matter jurisdiction before

[

t1al 15 o file a2 motion to dismiss pursuant to Rule 12(b)(1) SCRCP. Id an 217, 661
S E 24 at 399. Addinonally, the Court may consider affidavits on a question of law
in a jursdictional motion withoul converting the motwon irto one for summary

judzment. Id (cing Bard at 528, 511 5 F 2d at 74)

Under the South Carolina Woirksevs Compensation Act (the "Act), an
emplover and an emplovee are presumed to'have accepted the provisions of the Act
0 pav and accepi compensauon for personal injunes arnsing ou'; of cand in the covrse
of emolovment, and ure Leund by the Provisions of the Act SC Code Ann § 42-1-
810 The undisputed law of Soutk Carohina s that when an employer and its

cmplovee have accepted the provisions .of the Act. 1t shall exclude all other righis

emplovee  S.C. Code Aun § 42-1.540. Any doubts as to &

b
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worker's stavug showld be resolvad in favor of finding hoe covered by the Ay Poss
3788 C 3-19, 661 S. B 2d at 400.

Tre Desartment 18 considered the caployer of aasy convicted person
rpetforming public service employmeat S C Code Ann § 42-1-305  In fuer the

Departmen

compensauion insurance through

wssue and provides convicted

&

the Slate Acoident Fund

atrached hesero as Fxhibit "A"  See State Acardent Tund Letler awtached hereto as
xhibin 3 Adcatwnally the Deparinvent has forms thau specifically nonfy the
pec

convicied person that they are
through the

nployment

covered by workers’ compensanon and mass proceed

event of while performing public service

-
-
~

pg

an inpury

See Forms atwached as Exhibits “C" and "D, These sta

nda:d

evidence the fact that the Department and the Plaintiif have accepted ihe

visions of the Act to pay and accept compensanon for personal mjuries arnsing
out of and w the couwrse of employment  Furtheyr, the Deparement comedes thit
convichod porsen’s sole remedy for wyury while performing public service
cmplovment 1s through the Act. Ex}11§r)1’§,‘§f"

PLAINTIFF WAS THE STATUTORY EMPLOYEE.OF THE S

Y

e

At provides at $°C Code Ann § 42-1-400 that.

When any person, .. referred to as "owner," undertakes Lo
pe:fo.m or execute any work whichis a pau of his pade,
business or occupauon and contracts with any other
pesson  for the execution or performance hy [that other
person] of the whols or any varl of the work underiaken
by such owner, the owner shall be hable Lo pay iv um

-vorkman exploved in the work any compensasion uader

o2
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The SPCA was responsible for controlling, managing and supeivising the

work of tho convicted persons cemigned to it by vhe Dopariment, inciucing the
Plannd Db B In short. the Depnriment delegated to the SPCA the
supervisery deties of an emplover as it concerned the Ploanuf while she remaned
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DUBLIC POLICY
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There 15 & compellmg public policy 1ssus at work here. In order for the
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SPCA, need 10 be willing to take on convicted person

e > e,

o These busincsses would be significanily less likely 1o PATIICINALe 1

ey

cimploymen
vhe Department’s program if there is a chance that convicied persons will sue them
lor 1ayuries ineurred whale completing thewr pubhe sexvice employment. In fact, the
Department has seemungly tackled this very problem by providmg convicled
persons workeid compensation insurance through the State Accident I'und
Allowing convicred person w6 sue their public service employers will do irieparable
harm Lo tha Depariment’s public service employment program, the criminal justie
system m general, and the workers' compensauion bar  As such, pol:}cy public
dicraces that the Plainuif's neghgence claim agamnst the SPCA he dismissed

CONCLUSION

ree of the Depaiument av the time of the mymy
coverad by workers' compensation insurance through the State Accident Fund
was also a statugory employee avd/or lent emplovee of the SPCA  The
Plain«affe anle 1emedy for an on the job myury while performing pubhe service
empioyment 2t the SPCA s through the Act  Accordmgly, this court has ne

jurisdiction ove:r the subjectmatior and the case should be dismissed
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‘ : S RTIRED LU
STATE OF SOUTH CARSTINA'- IN THE COURT OF COMMON PLEAS

%N UG 29 PH 1337 FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASENO 2012-CP-18.393
f’ll y/(,,"*"‘k fﬁf“‘/./ —

LAURENL KYLE, \_//l;-fi?/f . T
CLERI OF ROURL O

. pORGREFSTR "THRT)

Plaintiff,

PLAINTIFF’S MEMORANDUM IN
OPPOSITION TO DEFENDANT
DORCHESTER COUNTY CHAPTER
SPCA’S MOTION TO DISMISS OR,
IN THE ALTERNATIVE, FOR
SUMMARY JUDGMENT

VS.

DORCHESTER COUNTY CHAPTER
SPCA, a/k/aTRANCES R WILLIS
SPCA,

Defendant.

The Plaintiff mn this case was sentenced to onc year probaiion which included the
requirement of performing twenty (20) hours of community service.  She was given the choice of
doing it erther at the city dump in Summerville or at the Defendant, the Dorchester County Chapter
SPCA  She chose.to do this compulsory woik at the latter facihity.

On November 20, 2007, she was seriously injurcd by a cat which was known to be
dangerous. Her medical expenses associated with the cat attack came to a total of $24,299.73.
The pain associated with the injuries themselves and the treatment was beyond excruciating
And. Ms. Kyle has been left permanently impaired and disfigured as a result.

I'he Defendant’s present motion contends that the Plaintuff’s eaclusive remedy under
South Carolina law is a workers™ compensation claim, 1 ¢, that this court does not have subject
matier jurisdiction in thus matter  They are wrong.

For an injured employée to be within the S.C. Workers’ Compensation Act. 1.e., be in a
position to be covered and thus entitled to receive benefits in the usual and general sense. an
employment relationship must exist botween the employee and employer in question  In a very
basic sense, because of the very compulsory nature of the arrangement between the Plamnti{f and
the SPCA. the Plaintiff could not be regarded as an employee. Even ExhibitD  which 1s atiached
to the Defendant’s memorandum refetsto Ms. Kyle as to actually what she was, an “offender”. and
not as an employee

Page 1 of 4
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In Shuler v. Tri-County Elec .CO-OP, Inc, 374 S.C. 516, 320, 649 SE 2d 98 100 (Ct
App. 2007) aff'd 385 S.C. 470. 684 S.E.2d 765 (2009), it states,

In construing the Workers™ Compensation Act to define an employee. our
court has held that coverage depends on the existence of an employment
relationship  Edens v Belhni, 339 S.C 433, 439, 597 S.E 2d 863. 866 (Ct. App
2004) The —contract of employment”™ is the junsdictional factér used to
determine if an employment relationship exists.  Alewimne v. Tobin Quaniies. 206
S.C. 103. 109. 33 S.E.2d 81, 83 (1945).  Although no formality is required. the
contract is established if the parties 1ecogmze cach other as employer and
employee. Id. Furthermore, an employee’s right to demand payment for his
services from the employer is essential to the establishment of an employment
relavonslup  Kirksev v_Assurance Tire Co. 311 S.C. 255,257,428 S E.2d 721,

23 (Ct. App. 1993), aff'd, 314 S C 43, 443 S.E.2d. 803 (1994).  For enample.
in Doe v, Greenville Hosp Svs. 323 S C 33, 39-40. 448 S.E.2d 564, 567-68 (Ct.
App 1994), this court held an unpaid volunteer candy striper was not the employee
of a hospital.  Likewisc, in McCreery v. Covenant Presbyterian, this court found
an unpaid church volunteer not an employee of the church for workers
compensation purposes. 299 S C. 218, 383 S.E.2d 264 (:1989), ev'd on other
grounds, 303 S C. 271, 400 S.E. 2d 130 (1990).  See also Kirksev, 311 SC at
257.428 S E.2d at 723 (finding unpaid daughter of store owner not an employee)
See generally 3 Laison’s Workets' Compensation Law § 65.01 (2006)

Clearly. mn the subject arrangement, Ms Kyle was not paid for the chores she performed at
the SPCA and was in no position to demand payment for doing those chores.

As a person who was on probation and having to do community service. the Plamnti{l was
supervised and under the custody of the S C. Department of Probation. Parole, and Pardon
Services (hereinafter referred to as the “Departnient”™)  And, as discussed and cited above the
Plamtiff cannot in any reasonable context be considered Lo have had an employment relationship
For the sole purpose of recerving workers’ compensation benefits het employer was deemed by
statute to be the Department: not the SPCA but the Department. S C. Code Ann § 42-1-505
states. “[{lor purposes of this section, [providing workers™ compensation benefits] the Department
1s considered the employer for those persons under its custody or supervision performing public
service employment © And. inasmuch as the Defendant here would like to have it that they. the
SPCA. was Ms. Kyle's employer and thus shiclded in a suit for negligence in tort there can be
only one master, i.e., only onc employer, and that is only if any workers” compensation benefits
were sought. and none were,

The Defendant argued in their Memorandum in support-of thetr mouon to dismiss that the
Page 2 of 4
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Plaintiff was the statutory employee of the SPCA. In doing so, the Defendant engaged m a serous
misapplication of the statutory employer statute, S.C Code Ann. § 42-1-400, and the cases 1t cited
which refer to it. The statutory employer statute was created to offer protection, in the form of
making workefs' compensation benefits available to injured employees. in situations where their
direct employers, usually subcontractors, did not offer such protection/coverage. Should the
particular citcimstances exist to allow it to-apply, an iyured employee can go to. 1 ¢ . seek to claim

1

against, an entity positioncd on a higher fung of the ladder. some say "go upstrcam”. in order 10
obtain workers’ compensation benefits. This higher positioned entity. very often includes general
contractors and owneis of plants and businesses It was noted in Marchbanks v. Duke Power Co .

190 S C. 336. 343-44 2 S.I: 2d 825. 828 (1939), that regarding those on Jower rungs of the ladder

oftentimes greater financial irresponsibility exists or those lower entitics employ so few
employees that they are not required under the Workers' Compensation Act to carry compensation
insurance So, even 1f the Defendant, the SPCA, was-attempting to apply the statutory employer
statute it would be to try to tag the Department with having to pay workers' compensation benefits
and not the entity for which the Plaintiff did choies directly. the SPCA. To analogize. the
Department is positioned like the general contractor,, the SPCA is the subcontractor. and the
Plamnii ff did chores directly for the subcontractor whose work benefited the general contractor.

It should be recalled from a pont made earlier herein that under § 42-1-505 the Department
is decined 1o be the employer for the purpose of coverage under the S.C. Workers' Compensation
Act Therefore, the SPCA had no workers' compensation hablity to the Plaintff And, in Boone v
[Tunungton & Guerry Elec Co . 307 S.C 529,416 S.E.2d (Ct App. 1992) affld 311 S C 550. 430

S [ 2d 307 (1993), it was held that 1 the an enuty had no workers' compensation habihes to an
injured person then 1t had no tort immunity regarding lawsuits Here: the Plaintiff 151t sung the
Department in a torts action who had the workers' compensation liability. she is suing the SPCA.
However. Shuler, which was cited and quoted earlier, very strongly and clearly established that the

Plantiff was not and could not have been an employee. 374 S.C. at 520, 649 S.E 2d at 100 She

was made to do the chores at the SPCA, because that is what judge-ordered communily service is.
She was in a sense a forced volunteer. In no way was she in a position to demand payment for her
services to the SPCA which as Shuler stated, "is essential to the establishment of an employment
relationship.” 374 S.C. at 520; 649 S.E.2d. at 100 (citing Kirhsev, 311 S C. at 257,428 S.FF 2d. at

Page 3 of 4
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723).

In the Conclusion of their memorandum. the Defendant takes the position that the Plaintitf
was an employee of the Department and a statutory employee and also and/or lent employce of the
SPCA That scems to be a confusing. and rather unreal situation which prima facie makes the
position difficult to accept. Since she had no employment relationship with the Defendant, the
SPCA, she had and has a rnight to suc them for negligence, thus this Court has subject matter
Junisdiction.

Therefore, the Plaintiff 1espectfully requests {hat the Defendant's Motion to Dismiss be

denied.

Respectfully submitted,

Charleston, SC 29401-2994
Telephone: (843)722-8269

ATTORNEY FOR THF PLAINTIFF

Chaleston, South Carolina
August 29, 2012,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLFAS
) FORTHE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASENO.: 2012-CP-18-393
) ;
LAUREN L. KYLE, )
)
Plaintiff, )
) .
vs. ) PLAINTIFF'S NOTICE OF MOTION
) AND
DORCHESTER COUNTY CHAPTER ) MOTION FOR RECONSIDERATIEN ...
SPCA, a/k/a FRANCES R. WILLIS ) .50 & O
SPCA. ) P
3 j;’%‘%{ . O,
Defendant. ) 254 ha =
TO*  JASON A DAIGLE, ATTORNEY FOR DEFENDANT: =

YOU WILL PLEASE TAKE NOTICE that ten (10) days after scrvice hereof, or as soon
thereafter as counsel may be heard, the Plaintiff. Lauren L. Kyle, by and through her undersigned
counsel, will move for relief pursuant to Rules 52 and/or 59 of the South Carolina Rules of Civil
Procedure (including all subparts) for an Order Reconsidering and/or Altering or Amending the
Order, in the above-captioned matter, granting the Defendant's Motion to Dismuss entered on
November 7. 2012. and received by Plamtiff's counsel on November 9. 2012,

This Motion is based upon the grounds that the Court's Order misapplied the evidence and
facts presented to the Court, fails to do substantial justice. and 15 affected by material cirors of Jaw

and/or fact including, but not limited, to the following:

1) In having found that an employment relationsnip existea berween the. Plaintiff and
Defendant by offering as a key basis for that finding that the Plaintiff was a "statutory employee”
of the Defendant during her required communuty: service.

2) By having found that the Plaintiff was.not-a-volunteer but instead an employce of
the Defendant, whereby consideration, in effect compensation. was received on her part in the
form of credit towards satisfaction of her community service requirement.

~

3) In having found that 1t is better public policy to not allow community service

Page 1 of 2
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participants to sue the workplaces to which they have been assigned to do commumty service
work, because. as the finding in the Order states. it would serve to chill workplaces from
participating in the public community service program generally. This public policy position
stands in clear and direct opposition to long-cstablished torts law principles which make
individuals and other entities accountable for the harm they cause 1o others.

4) In having ultimately ruled that the Plaintiff is barred from bringing a third-party
liability claim against the Defendant, because. in the words of the subject Order, her injuries arose
out of and 1 the course and scope of her public sérvice employment with the Defendant and 1s
thereby bound by the-exclusivity provision ofithe South Carolina Workers' Compensation Act thus
allowing this action to be dismissed on the basis of the Court'y fatliag to have subject matter

jurisdiction over this matter.

For the foregoing reasons the Plaintif( respectfully requests that this Court reconsider its

order of November 7. 2012, and deny Defendant's Motion to Dismiss.

Respectfully submitted.

%/M&M.

Waring S. Howe. Jr., Esquire [ // -
57 Broad Strdgt

Charleston, SC 29401-2994
Telephone: (843)722-8269

ATTORNEY FOR TIIE PLAINTIFF

Charleston. South Carolina
November 16,2012

Page2of2
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SIATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCIHESTER ) CASENO : 2012-CP-18-393
)
[LAUREN L. KYLE, )
)
Plamtif¥, )
) .
vs 2 PLAINTIFF’S MEMORANDUM IN
) SUPPORT OF PLAINTIFF'S
DORCHESTER COUNTY CHAPTER ) MOTION FOR RECONSIDERATION
SPCA, a/k/a FRANCES R WILLIS )
SPCA., ) o
) ":‘ ) ;\ (’::I:%
Defendant. ) L o
) *:‘:;’: ) .—s»\ e
TO.  THE COURT o z:%

w a
t N

- {‘ Ll
Plamtiff, thriough her undersigned attoney, hereby offers the following in support 6Fher
Motion for Reconsideration of the Court's Order issued on November 7, 2012 granting

Defendant's Motion to Disnuss.

BACKGROUND AND PROCEDURAL ITIISTORY

The Plamntift m this case was sentenced to one year probation which included the
requirement of performing twenty (20) hours of community service She chose to do this
compulsory work at the Dorchester, County Chapter SPCA.

On November 20. 2007, she was seriously injured while at the Dorchester County
Chapter SPCA by a cat'which was known to be dangerous.

On January 6, 2010, this action was filed. On January 12. 2010; service of process of the
Summons and Complaint was accepted by an authorized agent and officer of the Dorchester
County Chapter-SPCA

On November 7, 2012. this-action was dismissed by Order of the Court pursuant to the
Court's heating on the Defendant’'s Motion to Dismiss. The Plaintiff received notice of the
Court's Order on November 9, 2012. The Plaintiff filed this Motion to Reconsider, on November

19,2012
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ARGUMENT

PlamntdT respectfully requests reconsideration of this Court's Order granting.Defendant’s
Motion to Dismiss based upon the grounds that the Court misapplied the law in finding thdt the
Plamtiff 1eceived compensation for her community service thus cstablishing an employment
relationship between the Plaintiff and the Defendant; that the Plainu(f was a statutory employce
of the Defendant; and, that public policy supports shielding community service worksites from

tort habihity for injurics sustained by community service participants.

A, Kvle Was Not Compensated for Her Community Service Performed at the SPCA
anq No Emplovment Relationship Existed Between Kyle and the SPCA.

The “contract of cmployment” is the jurisdictional factor used to determune if an

employment relationship exists. Alewine v. Tobin Quarnies, 206 S.C. 103, 109, 33 S.F.2d. 81,

83 (19435) Furthermore, the most essential component of an employment relationship is the
employee's right to demand payment fiom the employer for work the employce has performed
for the employer. Kirksey v Assurance Tire Co. 311 S.C 255, 257, 428 S E.2d 721, 723 (Ct

App. 1993), afl*d. 314 S.C. 43, 443 SIE 2d. 803 (1994). The South Carolina Court of Appeals

held in Doc v_Greenville Hospital Svstems, that a candy striper, who reecived classroom credit.
job training, and free lunches and uniforms, was an unpaid volunteer. 323 S C. 33, 39-40. 448
S.1.2d. 564, 567-68 (Ct. App. 1994). Even though she received ciedits and other benefits for ha
service as a candy striper. the Court found that the classroom credits, job trammg. and other
items 1cceived by the candy striper did not constitute the payment for setvices or compensation

required to establish an employment relationship. Simularly, in MeCreery v, Covenant

Presbyterian Church, the Court held that an employee 1s one who works for wages or salary and

has the right to demand payment for services. 299°S.C 218, 383 S.E.2d 264 (1989), 1ev'd on
othet grounds. 303 $ € 271, 400 S E. 2d 130 (1990)  Scc also Kirksey, 311 S.C. at 257, 428
SF2d at 723 (finding unpaid daughter of store owner not an ¢mployee).  Sec gencrally 3
Larson’s Workers” Compensation Law § 63.01 (2006). In that case, the Plamtift’ donated his
construction services to the church. Id at 267. He was not paid any -wages nor did he have any
right to demand payment of any wages. Id. The Court found that there was no evidence ol a
tithing agreement whereby the Plaintiff in that case would provide woik in exchange for. o in

licu of. a reduction 1. or payment towards, the monetary tithe obligation that he owed 1o the

Page 2 of 5
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Church. Id. The Court found that the Plaintiff was not hired by the-church and there was no
cvidence of employment. Id_The Plaintiff was found to be a volunteer. Id,

I'his Cowrt erred in [inding that Ms. Kyle was compensated or was paid for the seivices
she performed. "because Ms Kyle was given "credit to satisty her probationary sentente.” In

McCreery. the Court conteraplated a scenario by which an individual might be considered an

employee where that individual provided services n order to pay off a monctary obligation that
was owed tothe Church. Here. in this case, the Plaintiff owed no such debt or obligation to the

Defendant SPCA and thus cannot be considered an employee. Further, in Dée v. Greenville

Hospital Systems, the Plaintiff recerved credits and training while performing services at the
hospital. but the Court held that those items did not constitute payment of wages, that would
mvoke an employment relationship Here Ms. Kyle's "credit”, that was found by this Court to be
the equivalent of paid wages was 1 reality time served towards her probationary sentence The
PlaintilT's credit towards time served does not constitute the monetary compensation requiied by
South Carolina law and statute to establish an employment relationship.

Finally, each and every case cited by this Court in support of its {inding that Ms. Kyle.
was an employee of the Defendant is significantly different in-that every Plaintiff m those cascs
received wages or monétary compensation for the services rendered by that individual. Ms Kyle
was not paid for the chores she performed at the SPCA and was in no position to demand
payment for doing those chores. Therefore, no employment relationship existéd between M,

Kyle and the SPCA at the time of her injury.

B. Kvle Was Not the Statutorv Emplovee of the Defendant.

Statutory employment exists where an "owner undertahes to perform or exccute any work
which is a part of his trade. business or occupation and contracts with any other person for the
exceution or performance by or under such subcontractor or the whole or any part of the work
undertaken by such owner, the owner shall be liable to pay to any workman employed in the
work any compensation under this Title which he would have been liable to pay if the workman
had been immediately employed by him." S.C. Code Ann. §42-1-400. The Court in this casc
supports its finding that Ms. Kyle was the statutory ‘employce of the SPCA with-a scries of cases
that apply South Carolina's commonly accepted fests for deternmimng whether an employee Is
engaged in an activity that was part of the owner's trade, business, or occupation as required by
the statutory employee statute In each and every case offered, the "owner” 1s an enuty that has
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contracted with a second entity for that sccond entity to provide services to the owner. Those
second entitics are 1n essence subcontractors. and they provide services to the "owner” via the
work performed by their paid employees. The owner is not the direet employer but is rendered

the statutory employer of the subcontractor's employees. This is so in Bailev v. Owens. Carter v

Flowentine Corp., Inc., Voss v. Ramco, Inc,, and Ohnstead v. Shakespeare (as cited in this Court's

Oider dated November 7, 2012). By finding that Ms. Kyle was a statutory employee of the
SPCA. the Court has also deemed the SPCA 1o be the "owner" as set forth in § 42-1-400. This is
an incorrect application of the statute and the facts of this case. If it were correct. according 1o
the case law cited by the Court, the SPCA would have to have contiacted with the $.C
Department  of Probation. Parole, and Pardon Services (hereinafter referred to as the
“Department”™) for the Department to provide services to the SPCA. There were no fuacts or
evidence presented that mdicates the SPCA contracted with the Department for the Department
o provide services to the SPCA. On the contrary, the contractual relationship that existed. as
evidenced by the Exlubits C and D of the Defendant's Memorandum in Support of Motion to
Dismiss, 1s rone based upon the Department contracting with the SPCA 1o place certan
qualifying offenders in the SPCA's facilities, so that those offenders can perform their court-
ordered community service. Based upon the facts of this case, the Department. not the SPUA.
would be the "owner" and thus the statutoty employer as contemplated by the statutory
cmployee statute and the supporting case law. However, the entire analysis is unnecessary. S.C.
Code Ann. § 42-1-505 states, “[f]or purposcs of this scction, [providing workers’ compensation
benelits] the Department is considered the employer for those persons under its custody or
supervision performing public service employment.™ For the sole purpose of recciving workers”
compensation benefits Ms. Kyle's employer was/decemed by statute to be the Departiment: not the
SPCA

Furthermote, because the Department.is deemed to be the Ms Kyle's employer {or the
purpose of coverage under the S.C. Workers' Compensation Act, the SPCA had no workers'
compensation liability to the Plaintiff. In cases where an entity has no workers’ compensation
fiability 10 an injured person, it has no tort immunity regarding lawsuits for those injurics. Boone
v_lluntington & Guenry Elec. Co.. 307 S.C. 529, 416 S.E.2d (Ct. App. 1992) atf'd 311 S C. 550,
430 S.E.2d 507 (1993).
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C. Sound Public Poliecy Demands That the. SPCA Not Be Shielded from Responsibility
for the Injuries Suffered by Ms. Kvle., i

The Court offers no legal foundation for its finding that public policy supports shiclding
the SPCA from responsibility for the mjuries suffered by Ms Kyle The Court states that fulure
to shicld the SPCA would "harm the crimmal justice system in geneial.” The public policy
position of the Court directly contradicts long-established principles of tort law whereby
neghgent individuals or entities can.and should be held accountable for the harm they cause to
others. In this case, becausc no employment relationship existed between Ms. Kyle and the
SPCA, Ms Kyle 1s not bound by the cxclusivity provision of the South Carolina Workers'

Compensation Act. Ms. Kyle has the right to hold the SPCA accountable for her mnjurics and suc

them for neghgence.

The Plaintitt respectfully requests this Court to reconsider 1ts November 7, 2012, Order
and 1ssue a new Order correctly denying the Defendant's Motion to Dismiss and reinstating the

Plaina{f's Summons and Complaint.

Respectfully submitted,

' \ > ///
Waring S Haywe, Jr., Esquite / -
57 Bioad Strfet

Charleston, SC 29401-2994
Teléphone: (843)722-8269

ATTORNEY FOR THE PLAINTIFF

Charleston. South Carslina
['ebruary 8, 2013.
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