
THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

The Honorable Patrick R. Watts 
Master-in-Equity 

Case No. 2008-CP-18-1996 

SOUTHCOAST COMMUNITY BANK, Respondent)' 

v. 

LOW-COUNTRY STATE LEASING, LLC a/k/a LOW-COUNTRY 
STATE LEASING, LLC d/b/a MCGUIRES IRISH PUB, LLC; MCGUIRES 
IRISH PUB, LLC; JACQUELINE KROTH; DAVID KROTH; THE 
UNITED STATES OF AMERICA; SOUTH CAROLINA DEPARTMENT 
OF REVENUE, SOUTH CAROLINAEMPLOYMENT SECURITY 
COMMISSION; TOWN OF SUMMERVILLE; CAROLINA WASTE 
SERVICES; OK GROCERY; and QUATTLEBAUM & MURPHY, LLP 

Defendants, 

and 

CHARLES R. GILES, JR and ALBERT SHEPPARD, ~_._ . 

Petitioners. 

APPENDIX 

Steven L. Smith 
SMITH/CLOSSER, P.A. 
7455 Cross County Road, Suite 1 

Post Office Box 40578 

Charleston, SC 29423 
843-760-0220; 843-552-2678 (fax) 

Attorneys for Petitioners 



Other Counsel of Record: 

D. Mark Stokes, Esquire 
Town of Summerville 
P.O. Box 60547 
N. Charleston, SC 29419 
Attorney for Defendant Town of Summerville 

Ronald W. Urban, Esquire 
South Carolina Department of Revenue 
P.O. Box 12265 
Columbia, SC 29211 
Attorney for Defendant South Carolina Department of Revenue 

Quattlebaum & Murphy, LLP 
Attorneys at Law 
136 W. Richardson Avenue 
Summerville, SC 29483 
Attorneys for Defendant Quattlebaum & Murphy, LLP 

Samuel Altman, Esquire 
Derfner, Altman & Wilborn, LLC 
P.O. Box 600 
Charleston, SC 29402-0600 
Attorney forResp~Ilde#lt Southcoast Community Bank 

Romi Y. Robinson, Esquire 
SC Employment Security Comm. 
P.O. Box 995 
Columbia, SC 29202 
Attorney for Defendant South Carolina Employment Security Commission 

Lee E. Berlinsky, Esquire 
Assistant U. S. Attorney 
151 Meeting Street, Suite 200 
Charleston, SC 29401 
Attorney for Def~ndant United States 



INDEX 

Decision of the Court of Appeals, June 17,2011 ....... . 1 

Order of the Court of Appeals Denying Motion to 

Reconsider, August 15,2011 ...................... . 4 

Brief of Appellants .... " .................. ' ...... . 5 

Brief of Respondent Southcoast.Community Bank ..... 13 

Reply Brief of Appellants ........................ . 21 

Appellants' Petition for Rehearing ........... , ...... . 25 

Record on Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36 



THIS OPINION HAS NO PRECEDENTIALVALUE. IT SHOULD 
NOT· BE CITED OR RELIED ON AS PRECEDENT IN ANY 

. PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.· 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Southcoast Community Bank, 
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Low-Country State Leasing, 
LLC a/k/a Low-Country State 
Leasing, LLC d/b/a McGuire's 
Irish Pub, LLC; McGuire's Irish 
Pub, LLC, Jacqueline Kroth; 
David Kroth; The United States 
of America; South Carolina 
Department of Revenue; South 
Carolina Employment Security 
Commission; Town of 
Summerville; Carolina Waste 
Services; OK Grocery; and 
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Charles R. Giles, Jr. and Albert 
Sheppard, Intervenors, Appellants. 
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Unpublished Opinion No. 2011-UP-305 
Submitted June 1,2011 - Filed June 17,201 r· 

AFFIRMED 

Steven L. Smith, of North Charleston, for Appellants. 

Richard W. Urban, of Columbia; and Samuel H. 
Altman, of Charleston, for Respondent. 

PER CURIAM: Charles R. Giles, Jr. and Albert Sheppard 
(collectively, "Appellants") appeal a master-in-equity's denial of their motion 
to intervene in the foreclosure of property owned by Low-Country State 
Leasing, LLC (Low-Country). The master held a loan granted by Appellants 
and purportedly secured by the property did not grant Appellants a valid 
interest in the property because the loan was executed by the owners of Low­
Country in their personal capacity . We affirm 1 pursuant to Rule 220(b)( 1 ), 
SCACR, and the following authorities: Ex parte Gov't Emps. Ins. Co., 373 
S.C. 132, 135, 644 S.E.2d 699, 701 (2007) (liThe deCision to grant or deny a 
motion to ... intervene in an action ... lies within the sound discretion of the 
trial court. This Court will not disturb the lower court's decision. on appeal 
unless a manifest abuse of discretion is found resulting in an error of law.") 
(internal citations and quotation marks omitted); see also id. at 138-39, 644 
S.E.2d at 702 (holding a claimant does not have a right to intervene in the 
action if the claimant lacks "'an interest relating to the property ... which is 
the subject of the action' as required by Rule 24(a)(2), SCRep"); Frasier v. 
Palmetto Homes of Florence, Inc., 323 S.C. 240, 244, 473 S.E.2d 865, 867 
(Ct. App: 1996) (stating that a party may not use "agency as a basis of 
liability" if "the existence of the agency" is not "clearly established by the 
facts ") (citations and internal quotation marks omitted). 

1 We decide this case without oral argument pursuant to Rule 215, SCACR. 



AFFIRMED. 

HUFF, WILLIAMS, and THOMAS, JJ., concur. 
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Dorchester County 
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ORDER 

~. 

After a careful consideration of the Petition for Rehearing, the Court is unable to discover 

any material fact or principle of law that has been either overlooked or disregarded. Hence, it is 
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STATEMENT OF THE CASE 

The instant action was commenced as a bank foreclosure action. In the Summons and 

Complaint, Plaintiff Southcoast Community Bank identified a number of persons and entities 

having potential claims on the property in question. Many of those parties filed their own . 

claims. Following the sale ofthe property, the Master-in-Equity for Dorchester County 

determined that there remained a surplusage in the sum of$114,001.71. A number of claimants 

filed against the surplusage~ 

Appellents herein did not receive notice of the filing ()fthe foreclosure action, and were 

. never served with the Summons and Complaint commencing this suit. They first became aware 

of the existence of the case at the time the hearing on disbursement of the surplusage was 

scheduled, and attempted to intervene in the action, based upon their status as holders of a 

Promissory Note secured by the property upon which Southcoast Bank had foreclosed. That 

Motion was denied, and the instant appeal followed. 

There exists no transcript of the hearing before the Honorable Patrick Watts denying 

Appellants' Motion for Leave to Intervene, and Judge Watts did not issue any written ruling. 

1 



ARGUMENT 

I. THE TRIAL COURT INCORRECTLY DENIED THE MOTION FOR LEAVE TO 
INTERVENE WHERE APPELLANTS HAD A RECORDED INTEREST IN THE 
PROPERTY AT ISSUE IN THE ACTION AND NO OTHER METHOD OF 
PROTECTING THAT INTEREST. 

It is difficult to discuss the reasoning underlying the decision of the trial Court to refuse ' 

to permit intervention in this action because there is no written decision. However, Rule 24, 

which provides for intervention as of right or by leave of Court, specifically provides for such 

leave in cases where the party seeking to intervene has "an interest relating to the property or 

transaction which is the subject of the action and he is so situated that the disposition of the 

action may as a practical matter impair or impede his ability to protect that interest, unless the 

applicant's interest is adequately represented by existing parties." S.C.R.C.P. 24(a)(2). That is 

precisely the situation here, and the trial coUrt erred by not permitting Appellants to intervene 

below. 

The South Carolina Supreme Court has stated that the Rules are intended to provide for 

liberal intervention. Berkeley Electric Co-Op, Inc. v. Town of Mt. Pleasant, 302 S.C. 186, 394 

S.E.2d 712 (1990). Using the Federal Rule, identical in language, as a guideline, the Court 

determined that the applicant must establish four fundamental requirements to demonstrate that it 

meets the criteria of Rule 24: 1) timeliness of the application; 2) an interest relating to the 

property or transaction which is the subject of the action; 3) that it is in a position such that, 

without intervention, disposition of the action may impair or impede its ability to protect that 

interest; and 4) that its interest is otherwise inadequately protected. Id at 189, 394 S.E.2d at 714 

(citing Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525 (9th Cir. 1983)). Because intervention is 

to be liberally granted, the burden of proof is minimal. Id 

4 
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axiom that a corporation cannot act save through the physical bodies of its officers, see, e.g., 

United States Tire Co. v. Keystone Tire Sales Co., 153 S.C. 56, 150 S.E. 347 (1929), and the 

signatures of David and Jacqueline Kroth on the various mortgage documents were clearly 

intended to bind the corporation they controlled. Certainly Southcoast, which proceeded to 

foreclose on a mortgage executed by the same individuals, treated its own documents as being 

sufficient to attach property owned by the corporate entity. 

If the Master's ruling was predicated upon a finding that Appellants did not have an 

mterest in the property at issue in the action, that ruling was in error. There was a inistake made 

in the RMC Office of Dorchester County, and Appellants' interest in the real property that was 

the subject of the foreclosure action was not properly cross-indexed. The Mortgage itself, 

however, was and is valid and was properly recorded. It clearly evidences an interest in the land, 

which interest was terminated without their knowledge by the Order and Decree of Foreclosure. 

It was clearly not Appellants' fault that thei~ Mortgage was improperly referenced or that neither 

the parties nor the trial court were made aware of their interest. Appellants, who hold a Note 

secured by an interest in the realty, similarly have an interest in the distribution of the proceeds 

now held in the Court. That interest is not one capable of being advanced by the parties to the 

action, and it is highly unlikely that any cifthose parties would be willing to make Appellants' 

arguments, given that Appellants have a priority to funds sought by all. 

Although there is no written explanation for the decision of the Master-in-Equity to deny 

Appellants' Motion for Leave to Intervene, it is clear that the decision was in error. Appellants 

have demonstrated that they meet the criteria set out by Sagebrush, and that they should be 

permitted to intervene in this action for the purposes of advancing their claim of right to the 

funds remaining after the satisfaction of the first mortgages of Plaintiff Southcoast. 

7 
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CONCLUSION 

For the reasons set forth above, Appellants Charles Giles and Albert Sheppard would 

respectfully request that the decision of the Court below be reversed, and that they be permitted 

to intervene in this action for the purposes of establishing their claim to the surplus funds held by 

the Court of Common Pleas of Dorchester County in this matter. 

___ ~/_"'----.:..-I 'l-=--_~ .. , 2010 
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Respectfully submitted, 
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. 7455 Cross County Road, Suite 1 
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Charleston, SC 29423 
843-760-0220; 843-552-2678 (fax) 
Attorneys fot Appellants 
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STATEMENT OF THE CASE 

This case was commenced by Southcoast Community Bank [hereinafter "the 

Bank"] to foreclose a mortgage on certain real property located in Dorchester County. In 

its filing, Southcoast identified all persons or entities who it believed had potential claims 

that were filed in the Office of the Register of Deeds for Dorchester County. Following 

the sale of the property, the Master-in-Equity for Dorchester County determined that 

there was a surplus of $114,001.71. A number of claimants filed against the surplus. The 

Bank was thereafter served on November 18, 2008 and the resultant issue of a Decree of 

Foreclosure and Order of Sale dated December 18, 2008. The property was finally sold 

on February 3, 2009 to 127 Richardson Associates, LLC which sale yielded a surplus in 

the amount of $114,001.71. Thereafter, the Appellants served a notice on Southcoast 

seeking relief in the form of leave to intervene and set aside the Decree of Foreclosure 

and Sale or in the alternative for excess proceeds. Southcoast responded to the Motion by 

statirig that if the Appellants did have a lien it was not properly indexed in the Office of 

the Register of Deeds and therefore could not have been possibly joined as a party in the 

foreclosure proceeding. Southcoast affirmatively asserted the position that it held a· first 

mortgage irrespective of any right to intervene and therefore any claim that the 

Appellants had related to the surplus only. 

The motion filed by the Appellants was heard before the Master-in-Equity on 

August 11, 2009 and the Master issued an Order dated November 24, 2009 making a 

decision denying the Appellants' motions. 

1 
1(0 



ARGUMENT 

1. THE FORECLOSURE OF SOUTHCOAST. COMMUNITY BANK 
SHOULD NOT BE DISTURBED. 

Plaintiff Southcoast Community Bank [~ereinafter "the Bank"] believes it has no 

interest in this appeal but files this Brief out of an abundance of caution. 

Southcoast Community Bank was Plaintiff in the court below, but the Appellants' 

caption does not identify the Bank· as appellant or respondent or in any other fashion as to 

this appeal. The reason appears to be thai. Appellants do not seek any relief from this 

Court that would affect the interests of the Bank. Appellants are seeking relief only 

against parties other than the Bank as is shown by the prayer for relief at the end of 

Appellants' brief, which is described below. 

This suit began when the Bank, as the senior creditor, brought the action below to 

foreclose a mortgage that it held on property owned by Low-Country State Leasing, LLC 

d/b/a McGuires Irish Pub, LLC, and secured by a mortgage on the property held in the 

name of Low-Country State Leasing, LLC d/b/a McGuires Irish Pub, LLC. In that suit, 

the Bank obtained an Order of Foreclosure and Sale. When the property was sold, the 

proceeds were more than sufficient to satisfy the obligations owed to the Bank. 

Accordingly, the surplus was held in accordance with Rule 71(c) of the South Carolina 

Rules of Civil Procedure. 

Thereafter, Appellants moved to intervene in the action, claiming that they held a 

lien on the property and would have been parties in the foreclosure action except that 

they never received notice of the action because the mortgage th~r~cl<liI1!e~d~~~~_ b~en 

. improperly indexed by the Register of Deeds for Dorchester County. Significantly, the 

mortgage that Appellants claimed to have was junior to the mortgage held by the Bank. 



Therefore, even if Appellants claimed mortgage was properly indexed, it would not have 

affected the Bank's right to the relief of foreclosure, sale and satisfaction of the Bank's 

mortgage. 

Although the Appellants' motion in the court below was styled Motion For Leave 

to Intervene and Set Aside Decree of Foreclosure and Sale, it appears that Appellants did· 

not in fact seek to upset the sale and the satisfaction of the Bank's senior lien, but only to 

participate in the allocation of the surplus funds along with other junior creditors. 

The motion to intervene was denied by the Master-in-Equity, and Appellants filed 

this appeal. However, the prayer for relief at the conclusion of Appellants' brief makes 

clear that the relief it seeks is only to share in the surplus funds, not to upset the 

foreclos.ure, sale, and satisfaction of the Bank's lien: 

"CONCLUSION 

"For the reasons set forth above, Appellants Charles Giles and Albert 
Shepard would respectfully request that the decision of the court below be 
reversed, and that they be permitted to intervene in this action for the 
purpose of establishing their claim to the surplus funds held by the Court 
of Common Pleas of Dorchester County in this matter." [Initial Brief of 
Appellants, p. 8 (emphasis added).] . 
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The instant appeal was filed following the denial by the Master-in-Equity of Dorchester 

County of Appellants' Motion for Leave to Intervene. Appellants' filed their Initial Brief some 

months ago; due to the Master's subsequent issuance of a written decision the briefing schedule 

was somewhat delayed. The time period for the filing of briefs by Respondents has, however, 

now expired. 

Appellants sought leave to intervene for the purposes of submitting a claim of right to 

recover excess proceeds remaining following the foreclosure sale of real property in Dorchester 

County. The underlying action was initially filed by Southcoast Community Bank, the only one 

of the named parties who has filed a Response in this Court. That Response recognizes that 

Southcoast's interests are not in any manner affected by the intervention, and that there is no 

dispute regarding the precedence of Southcoast's interest in the receipts of the sale. Southcoast 

has specifically indicated that it filed its Response out of an abundance of caution, and that it 

does not intend to further participate in this appeal. 

None of the other claimants to the excess funds being held by Dorchester County filed 

any initial objection to the Motion for Leave to Intervene, and none has filed any responsive 

pleading in this Court. Although Southcoast Community Bank did object to the initial Motion 

when filed in the court below, the gist of that objection was the reiteration of its position that it 

held a first mortgage on the property, and that Appellants had merely an interest in the 

surplusage. Appellants do not disagree with that position, and do not make any claim that would 

in any manner interfere with Southcoast Community Bank's position or right to recover the 

principal of its mortgage. With all due respect, Appellants would submit to this Court that their 

Motion is therefore unopposed, and that none of the parties identified in the caption of this 

matter has any objection to Appellants' intervention in the claims process. 



Appellants would respectfully request that the decision of the ~aster-in-Equity of 

Dorchester County denying their Motion for Leave to Intervene be reversed, and that this matter 

be remanded to the Master for further hearings on the question of the appropriate distribution of 

the excess funds remaining following the sale of the subject real property and the payment to 

Southcoast Community Bank of the full amount of its mortgage. 

_____ . ..!...-.( ,_,_I _,2010 

Respectfully submitted, 
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Argument 

Pursuant t6 Rule 2?5 of the Rules of Appellate Procedure, Appellants Charles Giles and 

Albert Sheppard respectfully request that this Court reconsider its decision of June 17,2011, 

affuTning the decision of the Master in Equity of Dorchester CountY to refuse to pennit them to 

have demonstrated that they have, facially, an interest in the property in question in the action, 

and consequently the denial of their motion to intervene constitutes an abuse of discretion .. 

The instant action arose as a foreclosure case commenced by Southcoast CoinmUnity 

Bank. In its original complaint, Southcoast properly named as defendants all those parties it was 

able to identify as having potential claims against the real property it sought to foreclose upon, 

by conducting a search in the RMC Office of Dorchester County. Giles and Sheppard were not 

included, although they had filed and recorded a pre-existing Note and Mortgage on the property. 

The omission was not the result of any fault or error on the part of either Southcoast or Giles and 
- . 

Sheppard, but rather occurred because the RMC Office of Dorchester CoUnty admittedly failed 

to properly cross-index the documents. The Appellants only became aware of the existence of 

the foreclosure action after the sale of the property, and filed their motion for leave to iri~ervene 

at the point at which the Circuit Court scheduled the hearing on disbursement of the surplusage 

from the sale. 

Southcoast opposed the motion for leave to intervene and filed the only brief in this 

Court. It did not, at any time~ specifically address whether or not Appellants had a right to 

intervene in the case. Rather, both in the Court below and in its filings in this Court, addressed 

the merits of Appellants' asserted interest in the property upon which it had already foreclosed. 

It asserted, in both its memoranda, that it had unquestioned priority over Appellants, and argued 
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that the foreclosure should not be set aside. At no time did any party to the action address the 

right ofinterventiol! independent of the merits of Appellants' asserted interest in the property. 

On appeal, this Court property reviewed the decision of the Master in Equity under an 

abuse of discretion standard, as mandated by Ex parte Gov 't Emps. Ins. Co., 373 S.C. 132, 644 

S.E.2d 699 (2007). At the same time, however, this Court focused on the potential merits of the 

Appellants' ultimate argument, and affirmed the denial of the motion for leave to intervene 

because it concluded that Appellants lacked "an interest relating to the property ... which is the 

subject of the action." See S.C.R.C.P. 24(a)(2). Althoughthere is certainly some interaction 

between the merits of the claim and the request for intervention, that the moving party may 

ultimately lose its case in chief does not mean that it should automatically be denied the 

opportunity to present that case. Appellants have met the threshold burden of demonstrating that 

they have a right to intervene in this action, even though they may ultimately fail to prevail and 

consequently not recover the value of their interest in the realty. 

In addition to holding that the grant or denial of a motion for leave to intervene is within 

the sound discretion of the trial court, the South Carolina Supreme Court has also held that Rule 

24 is to be liberally construed. Berkely Elec. Coop., Inc. v. Town of Mt. Pleasant, 302 S.C. 186, 

394 S.E.2d 712 (1990). Furthermore, each case is viewed in the context of its unique facts and 

circumstances. Id. The particular circumstances surrounding the specific motion made by 

Appellants herein, viewed in light of the documents presented to the Master in Equity and the 

pleadings filed in the underlying case, demonstrate that it was a manifest abuse of discretion for 

the Master to deny Appellants' request. 

In his decision denying Appellants' motion for leave to intervene, the Master in Equity 

discussed the documents upon which Appellants relied to show that they had an interest in the 
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property. Appellants were the creditors on a Promissory Note, in default at the time of the filing 

of the Motion, executed by David and Jacqueline Kroth, and purporting to be secured by a 

mortgage on the real property that was at issue in Southcoast's foreclosure action. Throughout 

the pendency of the decision on Appellants' Motion, both Southcoast - the only party that 

responded either in the Court below or in this forum - and Appellants referred to their interest in 

the property as having been improperly indexed. No party to this action raised any improprieties 

with respect to the drafting of the instruments evidencing Appellants' interest in the land. 

Southcoast indicated that it had not picked up Appellants as interested parties at the time of the 

filing of its action because of this improper indexing, an error committed in the RMC Office of 

Dorchester County; its only challenge to the merits of Appellants' argument was a footnote in its 

return to the Motion, in which it stated that there was no question that regardless of any outcome 

on the merits of Appellants' claims, its own mortgage had priority. The affidavit of Charles 

I 

Giles, attached to Appellants' Motion, further makes it clear that Appellants properly recorded 

their Note 'and accompanying security interest. 

In order to demonstrate a right to intervene, the moving party must show that: (1) the 

application to intervene is timely, (2) the non-party has a legally protectable interest relating to 

property or transaction that is the subject of the action, (3) the non-party is so situated that 

disposition of action; as practical matter, may impede or impair its ability to protect that interest, 

and (4) the non-party's interest is represented inadequately by the existing parties to the lawsuit. 

See, e,g., In re Healthsouth Corp. Ins. Litig., 219 F~R.D. 688 (N.D. Ala. 2004)(construing 

identical federal rule). The only one of the four criteria that is at issue is the second. In 

determining that Appellants had no protectable interest relating to the property, however, the 

Master's decision was manifestly erroneous. 
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In order to reach the conclusion that Appellants had failed to demonstrate an interest in 

the property at issue in the action, the Master looked behind the pleadings and evaluated· 

Appellants' claims on their merits. As the Master notes in his Order, neither the Kroths nor their 

corporation, Low-Country Leasing, appeared at the hearing, and there was no testimony other 

than that of Appellants to support or dispute the fact that the documents executed by the 

borr,owers were intended to create a mortgage upon the real property at issue in the action. Not 

only Appellants themselves, but Southcoast Community Bank, the only party to appear, have 

consistently maintained that the sole reason Appellants were not originall.y included in this case 

was because of an error committed by the RMC Office of Dorchester County. Prior to the Order 

of the Master, there had been no argument or contention by any party that the documents 

introduced by Appellants failed to create an enforceable interest in the real property, or at least 

the excess proceeds of its sale. 

There is little case law defining the standard used to determine when a particular act is or 

is not an abuse of discretion. Much of what does exist is circular in nature: an abuse of 

. discretion occurs when the trial courtis "controlled by an error of law or where its order is based 

on factual conclusions that are without evidentiary support," Steinke v. South Carolina Dep't of 

Labor, Licensing and Regulation, 336 S.C. 373,398,520 S.E.2d ,142, 155 (1999), and the 

making of errors of law or drawing factual conclusions that are without support are, almost by 

definition, abuses of discretion. In this particular case, the Master's decision to go well beyond 

the pleadings, and to effectively rule on the merits of Appellants' ultimate case in order to 

detennine whether or not Appellants should be pennitted to bring their case at all, constitutes an 

abuse of discretion. 
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There is no question but that Appellants, as the moving party, bear the burden of 

demonstrating to the trial court why it is that they have the right to intervene in this action. Ex 

parte Horry County State Bank, 361 S.C. 503,604 S.E.2d 723, (Ct. App. 2004). That having 

been said, there is no precise definition of how precisely to determine when or how that burden is 

met. This Court has, however, repeatedly stated that Rule 24 is not to be rigidly applied, and that 

intervention should be liberally granted. ld, Berkeley Elec., supra. Given that instruction, the 

Master's decision to hold Appellants to the same standard of proof that would be necessary for a 

decision on the merits of their claim is clear error. 

In moving to intervene, Appellants presented evidence and affidavits demonstrating their 

interest in the real property at issue. They were not prepared to present their case in chief. There 

was no objection to the evidence, and no arguments by any existing party or counter:-evidence 

presented. Although Appellants concede that Southcoast's principal argument - that it has 

priority over any interest in the property due to its first mortgage on the land - forecloses any 

attack on the validity of the foreclosure sale or disbursement of the amount due to Southcoast, 

Appellants demonstrated, at least facially, that they have a valid and legitimate claim to the 

surplus. There was no objection to this assertion. 

Rather than relying solely on the evidence presented, the Master examined the case as 

though ruling - post-intervention ~ on the merits of Appellants' entitlement to the surplus funds. 

In essence, the Order denying the motion for leave to intervene reads as though it were a [mal 

order in the case. It avoids altogether the intervention issue, and issues a decision on the matter 
, 

of entitlement. It does so, however, without affording Appellants any opportunity. to present 

their case, to marshal their facts and witnesses, or to offer testimony. 

5 



Intervention'is a preliminary and procedural step designed to permit one not a party to the 

action, but having an interest in the property at issue, to protect that interest. A motion for leave 

to intervene is not intended to be the equivalent of a ruling on the merits; the device is designed 

to afford persons not already parties to the action an opportunity to present their arguments. In 

. this instance, however, the Master failed to differentiate between the proof necessary to show the 

existence of an interest sufficient to warrant intervention and the proof needed to prevail in the 

underlying case. 

On JUne 22, 2011, this Court issued its decision in Regions Bank v. Wingard Properties, 

Inc., Case No. 4846 (Ct. App. June 22, 2011), an appeal from a decision of the Circuit Court of 

Horry County. The underlying action, similar to that addressed herein, was a foreclosure case 

involving potentially multiple claims to the same property. In its Opinion, the Court noted that a 

foreclosure action is "an action in equity." Id, citing HayneFed Credit Union v. Bailey, 327 

S.C. 242, 489 S.E.2d 472 (1997). Throughout the Opinion, the Court emphasizes the importance 

of fairness and equitable considerations when making decisions that will ,impact property rights 

and potential forfeitures, a possibility that certainly arises in the instant action if Appellants are 

riot permitted to intervene. The entirety of the Wingard Properties decision is based upon the 

discussion of which equitable maxims apply - the Court specifically reiterates the notion that "a 

court of equity abhors forfeitures" as well as that well-known precept that equity applies 

substance over form and regards as done that which ought to have been done. 

Appellants herein seek merely to have their day in court. At the time their Note and 

Mortgage were issued, the documents were 'properly recorded - as noted above, those of the 

parties to the action who responded in any manner to the Motion for Leave to Intervene agree 

that any recording errors were made by the RMC Office, and that, but for those errors, 
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Appellants would have been identified in the original complaint commencing this case. 

Following the equitable principles set out by this Court in its recent Regions Bank opinion, it is 

more than possible that Appellants can adequately establish an interest in the surplus funds held 

by the Court below. That is not, however, the issue, and should not have been the basis for the 

decision on whether or not to permit Appellants to intervene in the action in order that they 

might attempt to establish such a right. A minimal application of the equitable doctrines set out 

by this Court should establish that Appellants should be permitted to intervene and be afforded 

an opportunity to state their case. 

Appellants make no representations regarding the likelihood of their ability to prevail on 

the merits of their claim against the funds held by the Court following the foreclosure sale. 

However, ultimate success should not be the criterion used to determine whether or not a right to 

intervene exists. Appellants made a facial showing of a protectable interest in the real property 

in question in the case. None of the existing parties objected to intervention. The Trial Court's 

denial of the motion was an abuse of discretion, and Appellants would respectfully request that 

this Court reconsider its decision affirming that holding. 
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Conclusion 

Based upon the foregoing, Appellants would respectfully request that the Court 

reconsider its Opinion of June 17,2011. 

. Respectfully submitted, 

SMITH/CLOSSER, P.A. 

to·- Zo ,2011 
Charleston, SC 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER CASE NO.: 2008-CP-18-1996 

Southcoast Community Bank, 

Plaintiff, 

vs. 

Low-Country State Leasing, LLC a/k/a 
Low-Country State Leasing, LLC d/b/a 
McGuire's Irish Pub, LLC; McQuire's 
Irish Pub, LLC,' Jacqueline Kroth; 

) 

) 

) 

) 

) 

) 

David A. Kroth; The United States of ) 
America; South Carolina Department ) 
Of Revenue; South Carolina Employment ) 
Security Commission; Town of Summervlle;) 
Carolina Waste Services; OK Grocery; and) 
Quattlebaum & Murphy, LLP; ) 

) 

Defendants. ) 

-----------------------------------------) 
Charles R.Giles, Jr. and 
Albert Sheppard, 

Intervenors/Claimants. 

) 

) 

) 

) 

) 

~----~~--------------------------------) 

ORDER 

,DENYING MOTION 

AND 

ORDER 

DISBuRSING 

SURPLUS FUND 
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On August 11, 2009, this Court conducted the ~earing on a 

Motion For Leave To Intervene And Set Aside Decree Of 

Foreclosure And Sale, Or, In The Alternative, For Excess 

Proceeds. The Motion was brought by Charles R. Giles, Jr. and 

Albert Sheppard (Movants) and filed on May 15, 2009. They 

brought it pursuant to Rule 24(a) (2), SCRCP. 

At the same time this Court conducted the hearing to 

determine entitlement to the surplus fund in this case in 

accordance with Rule 71(c), SCRCP. 

The following widely respected counsel attended. 
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o Steven L. Smith, Esq., attorney for both Movants. 

o Samuel H. Altman, Esq., attorney for Southcoast Community 

Bank. 

o Lee E. Berlinsky, Esq., attorney for the United States of 

America, on behalf of the Internal Revenue S~rvice. 

o Romi Y. Robinson, Esq., attorney for the South Carolina 

Employment Security Commission. 

o D. Mark Stokes, Esq., attorney for the Town of 

Summerville. 

o William J. Hennessy, Jr., Esq., attorney for 127 

Richardson Associates, LLC. 

The South Carolina Department of Revenue and the Murphy Law Firm 

timely filed claims for the surplus but neither ap~eared at the 

hearing after due notice. 

PROCEDURAL BACKGROUND 

Plaintiff commenced this mortgage foreclosure action on 

August 5, 2008. It filed a lis pendens the same day. 

Defendants Low-Country State Leasing, LLC, David Kroth and 

Jacqueline Kroth received process on August 18, 2008. 

On August 29, 2008, Plaintiff filed amended pleadings 

simply to add a defendant. 

This Court acquired jurisdiction by the Order of 

Default/Consent Order of Reference filed November 25, 2008. In 

connection with that reference this Court scheduled the trial on 

the merits for December 8, 2008. 

Plaintiff served a Notice of Hearing on all Defendants on 

November 18, 2008. 

This Court conducted the hearing as scheduled. Mr" Kroth 

attended. This Court issued its Order of Foreclos~:re and Order 

of Sal~ on December 18, 2008. 
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The Plaintiff advertised the public auction of the subject 

property in a newspaper circulated in the area where the 

property lS located during three weeks in December 2008 and 

again during three weeks in January 2009. 

This Court s6ld the property on February 3, 2009, to 127 

Richardson Associates, LLC. It executed and delivered a deed to 

that company on February II, 2009. 

This Court served its Notice of Surplus Fund to all named 

Defendants on March 27, 2009, directing that claims to the fund 

be filed and served no later than May 15, 2009. 

The following duly filed and served claims. 

o The United States of America for the 'Internal Revenue 

Service 

o The South Carolina Department of Revenue 

o The South Carolina Employment Security Commission 

o The Town of Surrunerville 

o The Murphy Law Firm 

o Charles R. Giles, Jr. and Albert Sheppard, 

with their Motion To Intervene 

in conj unction -

REGARDING THE MOTION TO INTERVENE OF RIGHT 

FINDINGS OF FACT 

Messrs. Giles and Sheppard asserted they had a mortgage on 

the subject real property. They asserted that as owners of this 

mortgage they had an interest relating to the subjett real 

property and were so situated that disposition of the 

foreclosure action without them would impair their ability to 

protect that interest. 

They also asserted that their mortgage was indexed 

improperly at the Register of Deeds office. 
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They introduced a document entitled "Promissory/Guaranty 

Agreement" dated October 1, 2007, as that mortgage. They stated 

they prepared the document themselves. The Register of Deeds 

recorded it on October 8, 2007. 

The principal operative language of this docuilient is, 

For value and consideration received David and Jacqueline 

Kroth (Borrowers) personally guarantee to repay Albert 

Sheppard and Charles R. Giles, Jr. (Lender) in full the 

total amount borrowed. 

The only language that speaks of security for this loan is 

the following. 

These debts are to be secured by a Dejan clause with deeds 

in lieu, holding as collateral the title and deeds in lieu 

of the two properties stated in this agreement as Exhibit 1 

and 2. 

*** 
This will be secured by holding title and deeds in lieu of 

the primary residence 

in Dorchester County. 

and commercial building .. , located 

*** 
Remedies of default will result in a call on th~ note 

backed by the title and deeds in lieu of the 407 Fairington 

Dr. Sum.rnerville, SC 29485 property and the 127 Richardson 

Ave Summerville SC 29483 and protected by a dejan clause. 

Mr. and Ms. Kroth signed the document as the borrowers. 

They signed as individuals. Nothing in the signature block 

indicated they signed as members, managers or other principals 

or agents of the property's owner. 
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The owner of the property at the time was Low-Country State 

Leasing, LLC. It did not sign. The document contained no 

authorization by the company that the Kroths sign on its behalf. 

Neither the Kroths nor Low-Country State Leasing, LLC 

appeared at the hearing to share their perspective~on the 

subject document. 

CONCLOSIONS OF LAW REGARDING MOTION 

The Movants have no right to intervene. They have no 

intere$t relating to the subject property. The document they 

rely upon is not a mortgage or any other type of security 

interest in the property. 

A mortgage is, 

A conveyance of title to property that is given as security 

for the payment of a debt or the performance of a duty and 

that will become void upon payment or performance according 

to the stipulated terms. It is a lien against property 

that is granted to secure an obligation (such as a debt) 

and that is extinguished upon payment or performance 

according to stipulated terms. Black's Law Dictionary (8th 

ed. 2004). 

The subject document includes no signature by or on behalf 

of the property owner. It contains no language expressing the 

property owner's conveyance of title to the property. It 

contains no such language expresiing the gr~nt of a lien against 

the property. It contains no language at all that can be 

considered statements by the property owner. 

The plain and unambiguous language of this document taken 

as a whole ~~presses the Kroths' guarantee to repay money the 

Movants loaned them. With respect to security for the loan, the 

document plainly states the parties' contemplation of some 
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additional act (holding title) and some additional documents 

(dejan clause, title and deeds in lieu). Movants spoke of 

performing no such additional act and produced no such 

additional documents. Ward v. West Oil Company, Inc.; 379 S.C. 

225, 665 S.E.2d 618, (Ct. App. 2008). 

Movants' argument that their document was improperly 

indexed is meritless. 

To the records of the registry, reference shall be had by 

means of two indexes, ... the alphabetical arrangement of one 

being according to the names of the parties who executed the 

writings .... Section 30-9-10, Code of Laws of South Carolina 

(1976) as amended. (Italics added.) 

The Kroths obviously executed the document as individuals; the 

Register of Deeds properly indexed it in their individual names. 

As they have no interest relating to the subject property, 

Movants are not entitled to any of the surplus fund. 

In no event should this Court's sale of the property and 

order of foreclosure be vacated in order to allow Movants an 

opportunity to present their case. In this regard, Movants did 

not timely apply for intervention. No one disp~te~ the priority 

of Plaintiff's lien, or of some of the liens of some of the 

other defendants, over any lien Movants allege they may have. 

The final result would very likely be the same. Plaintiff has 

been paid. The case is ended. 127 Richardson Associates, LLC 

paid a great deal of money for the property. It is reasonable 

to conclude it has also invested a tremendous amount of money 

and effort into fitting it out, hiring employees and operating a 

going concern over the past nine months. To vacat~ the sale and 

order would be profoundly prejudicial to the Plaintiff and to 

127 Richardson Associates, LLC. 

I,' 'l' /' r / I // 
~ , '"".-____ l I 'r...-

-L_ /:v 

f' i'l/----" 1'/ "-I i!!r·-./ I ~ y 

• 

Page 6 of 8 



REGARDING ENTITLEMENT TO SURPLUS FUND 

Attached and incorporated into this Order by this reference 

is a chart that lists each claimant's lien. It lists the United 

States' liens according to the date it assessed th~ underlying 

taxes. It lists the other claimants' liens according to the 

date each filed its lien. It shows the amount of that lien as 

of the date of each claim. This Court paid liens according to 

such dates until depleting the surplus. Midway is a row showing 

the amount of this Court's awardto~~~dh dlaimant. 

The United States argued that with respect to the claims by 

it and the South Carolina Department of Revenue, priority should 

be based upon the dates theY,assessed the taxes, r~ther than the 

dates they filed the liens. The Department of Revenue did not 

appear at the hearing and did not respond to the United States; 

written memorandum on the subject. 

The Department of Revenue did not provide the Court with 
/ 

the dates it assessed its taxes, orily the dates it filed its 

liens. As those were the only dates in evidence, this Court 

used them. 

This Court did not calculate any interest that accrued 

after the date of each claimant's written claim. The task of 

calculating additional accrued interest on so many liens of 

varying amounts was too onerou~ compared to a final result that 

would not appreciably change the amount of the awards. 

ORDERS 

Based upon the foregoing findings and conclusions, this 

Cou~t hereby, 

ORDERS the Motion for Leave To Intervene And Set Aside 

Decree Of Foreclosure And Sale, Or, In The Alternati~e, For 

Excess Proceeds, filed May 15, 2009, denied entirely. 
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ORDERS the surplus fund, totaling $114,001.71, disbursed to 

Claimants as follows. 

o United States of America: 

o SC Department of Revenue: 

o Murphy Law Firm: 

o Employment Security Commission: 

$60,571. 78 

$32,438.62-

$10,000.00 

$10,991. 72 

ORDERS This Order to serve as the record of how the surplus 

_ was disbursed .- .-

AND IT IS SO ORDERED. 

-~rt<~: .I1)J/'I.~~ ,,1 j 
I / v'C{'fJ, I VI c- 7 2009 
I '. , 

S . George, South Carolina Patri; 

.:. 
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4. I FIND that in Cllnjullctiull with th~ necutioll of the aforen1cntioned Note and 

f\,·1ortl:',age, JaclJueline Kroth and David A. Kroth cxecuteu guaranties in 1~lvnr of'Southcoast 

guaranteeing paymellt ur all obligations of Lu\·vcountry and McGuire's to SOllthcoast. 

5. I FIND that I.U\VCllllntry and MC(Juire's' an: in default of their obligations to the 

Plaintiff 1I11lkr the terms of the Note and Mllrtgagcs n:lCrn:d to herein. 

6. I FIND thilt Jacqueline Kroth and David A. Kroth are in c1cf~lUlt of their obligations 

tll the PlaintilTunckr the terms orthe guaranties eXl!cLlted by them. 

7. I FIND that all parties were notified of this hearing. 

8. I FIND that the subjcctmatler of the Plaintiffs action is real property located in the 

('oLinty or Dorchester and that this Court has jurisdiction to render a final decision on the issues 

nlisl!d in the Complaint. 

9. I FIND that there is due and owing to the Plaintiffon its collateral documents (Note 

secured by Mortgages One and Two) as of December 8, :2008, the principal amollnt of$418,951. 78, 

;\Ill~SCrO"v delicicncy or$7,~92.76, accrued interest 01'$54,697.21, partial attorney's fees and costs 

ur$517.S(), arilraisal I\:es of$I,850.00 and late lees 01'$1,408.48 for a total of$485,117.73, with 

p('r diem inll'n.:st accruing at the rate of $84.37. 

10. I FIND that the Plaintiff has waived its right to a deticiency judgment. 

AS TO SOUTHCOAST LOAN NO.: CL-015022006023 

II. FiND ihat ihe property descriptions contained in the Lis Pendens filed by the 

PI,lintilTand sd forth herein below are the proper descriptions of the real property encumbered by 

tile Plaintilrs murtgagcs. 
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I~. I FIND that t1l1 Fdxuary 15, 2006, Lowcountry and McGuire's executed and 

d~liven:d to the PlaintilT a Note ( "Note") in the principal amount of $57, 144.27 and a Mortgage 

("Mortgage Three") in an amount not to exceed $114,288.54. Under the terms of the Note, 

Lmvcountry and McGuire's agreed to pay the principal amount due in monthly installments with 

interest. Lowcountry and McGuire's also agreed to pay all costs ofcollection, including reasonable 

attorney's li:es should a Il)f(;!closure be necessary. In order to fUl1hcr secure the Note and debt 

n:pn:sented thereby, David A. Kroth executed and delivered to Plaintiff a Mortgage ("Mortgage 

Four") in an amount not to exceed $114,288.54. 

13. I FIND that the Mortgages that secure repayment of the Note were filed of record in 

the Office of the Register of Deeds for Dorchester County as follows: 

Mortgage Three was recorded on February 23.2006 in Book 5210, at page 335; 
Mortgage FOllr was recorded on February 23, 2006 in Book 5210, at page 343. 

14. I FIND that the foreclosure of Mortgages Two and Four are subject to a first 

rnortgage held on the property by CitiMortgage, Inc. as successor by merger to ABN AMRO 

Mortgage Group, Inc 

15. I FIND that in conjunction with the execution of the aforementioned Note and 

Mortgage. Jacqueline Kroth and David A. Kroth executed guaranties in favor of Southcoast 

guarankeing payment of all obligations of Lowcountry and McGuire's to Southcoast. 

J 6. I FIND that Lowcountry and McGuire's are in default of their obligations to the 

Plainti IT under the terms of the Note and Mortgages referred to herein. 

17. I FIND that-all parties were notified of this hearing. 

4 
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1 X. I FIND that the subject matter l)fihc Plaintirl's at:tion is real property located in the 

('uunty or Dorcheskr and that this Court has jurisdiction to render a final decision on the issues 

ra i sed ill the Com plaint. 

19. I FIND that there is due and owing to the Plaintiffon its collateral documents (Note 

sccun:d by Mo!·tgages Threc and Four) as of December 8. 2008, the principal Jll10unt 01'$43,970.80, 

accrued interest or $5,529.17, partial attorney's fces and costs uf $720.00 and late fees of $375.04 

for a total uf $50,595.0 I, with per diem interest accruing at the rate of $11.60. 

20. I FIND that based on the issues involved in this case, the experience of counsel, and 

Ihe result being ubtained, a reasonable attorney's fee is $8500.00 together with costs 01'$604.50. 

21. I FI ND Ihat the PlaintifT has waived its right to a deficiency judgment. 

NOW. THEREFORE, based on the foregoing findings of fact, it is hereby ORDERED, as 

10110ws: 

I. AS TO SOUTJ-ICOAST LOAN NO.: CL-O J 5022005227, judgment of foreclosure 

~lnd sak is cntered in fuvor of Southcoast Community Bank against Defendants Low-Country State 

Le«sing, LLC, McGuire's Irish Pub, LLC and David A. Kroth based on the default in the Note, 

Ml)rtgagcs and Guaranties referenced herein, with the Court determining that the balance due and 

(l\\'ing 10 Suuthcoast Community Bank is $490.362.40, including reasonable attorney's fees and 

CllSts. 

1. AS TO SOlJTHCOAST LOAN NO.: CL-O 15022006023, judgment of foreclosure 

~iilLl s~ik is entered in favor of South coast COlTlmunity Bank against Defendants Low-Country State 

I.~asing, LLC. McGuire's Irish Pub, LLC and David A. Kroth based on the default in the Note, 

r-vlmtgagcs ;lnd (}llarantics· referenced herein, with the Court determining that the balance due and 

\l\ving to Southclla~1 Community Bank is $53,217.34, includ ing reasonable attorney's fees and costs. 

5 
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3. Th:ll Ihe real prop~rly bc rnrecloscd and Ihe Master-In-Equity. by advertisement 

;t\.·CtIl'ding In law. shall g.iv~ nolicc urlhe lime and place llrsuch sak. and Ihe lerms Ihereof, anu shall 

Ct)JlV~y 10 the purchaser or purchasers a deed to Ihe premises sold; and the Plaintiff, or any other 

party 10 this action. may bc(ome a purchaser at such sale. Ie upon such sale being made, the 

purchaser or purdlascrs should I~lil to comply wilh the terms thereof, the Master-In-Equity may 

;tdvcrtisl' the said pn.:mises for s;tk on the ncxt. or some other subsequcilt Sales Day, at the risk or 

Ihe ronner highest bidder, and so fwm lime 10 time Ihereafter until a compliancc shall be secured. 

II' Ihe highest bidder shall be a party olhcr than Ihe Plaintiff, then that party shall submit upon 

cumpktion of the sale, a deposit of live (5'10) percent. Should the successful bidder fail to comply 

",ilh his bid \ovilhin thirty (30) days orthe sales date, his deposit shall be forfeited and applied to the 

cnsts incurred by Ihl! PlainlilTin maintaining this action and in selling the property. In the event the 

Plaintiff is Ihe successful bidder. at its option. l)r the oplion of its assignee, the deed may be taken 

subjecl to payment granled urany taxes or assessments constituting a lien against the property sold 

under tltis Ord~r <llid her~inaner more fully described. The successful· bidder shall pay the costs of 

lk~d S\;lJI1PS on th~ said deed. 

4. TlK' sail:: ul' Ihe properties herein tkscribed are subject to the right of redemption of 

the llniled Stall!s of America per the provisions orlhe U,S. Code of Laws for 120 days. 

5. The Court shall apply Ihe proceeds orthe sales as follows: 

FIRST: to payment of ;,'lny liens for taxes due and payable upon the premises to be 

spid, ~ll1d ;m), sp~ci(ll assessments against such property, and any taxable disbursements by the 

attnrJ1cys in Ihis acliull. 

NEXT: tn satisl~tcti()n of' the Plaintitrs Note and Mortgage, and all costs including 

allt1rJ)i.:y"S I't:\.·s. ~xpeJlS~S :Ind lkbts arising therefrom. 
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7. IT IS n IRTIIER ORDFRED thatllpnn making the sale of said mortgaged prcmises 

;IS hneby o I "lkn::d. the execution and delivery to the purchaser or a eked to the premises, said 

purL'haslT llr pun.:h:lsers shall he let into possession or tile premises on production of the dced; and 

the Shcrin' or Dorrheskr County shall put the holder l)rthe deed into possession or the premises. 

~. The 1()lIowing is a description oCthe premises herein ORDERED to be sold: 

As to MClI,tgages One and Three: 

- . . - ". ---- .-..... ' .. " 

. AI\ that certuin piece. parcel or lot of land, with the buildings and 
improvemcnts thereon. situate. lying and being on the N0I1heast side 
ur Richardson Avenue, 10rmerly First South Street, in the Town of 
Summerville, County ofDon.:hester. State of South Carolina; Butting 
and \3ounding and Measuring and Containing, as Follows, to wil: 
Northeast on the lands now or rormerly ofUraingcr. Fitly-eight (58) 
/'eet: Southeast. on lands now or formerly or H.M. Guerin, Two 
II1Indred and Eight (208) Feet; Southwest on Richardson Avenue, 
altJrcsaid, Finy-eight (58) Fect: ill1d Northwest on lands now or 
I(mllerly or Arnold W. Kurnshrcne, Sixty-one (61) reet; be all of said 
dimensions more or less. 

Subjcct to any and all eascments, restrictions and rights-of-way of 
rccurd. 

Being the same property conveyed to Low-Country State Leasing by 
lkeci or Michael Rabin ill1d Elizabeth Rabin a/k/a Elizabeth D. 
Edelson dated 10/08/04 und rl!corded 12/02/04 in the RMC Office tor 
J)on.:hest~r County in Deed Book 4445, page 208. 

TMS: 137-07-07-018 

As to Mortgages Two amI Four 
All that lot, piece or pnrcel of land, with the buildings and 
illlprOVI:Jl1cnts therl!on, situate, in Don.:hl!ster County, SOllth Carolina, 
knnwn and designated as Lot No. 15, Block 12, King's Grant on the 
/\shky, .!S shown on a pl:lt nfSection2 of King's Grant o'n the Ashley, 
by C. Rogn .knnings, RLS,c!ated·November. 1972, and recorded in the 
Plat 13unk 20, at page 72. in the Office of the Clerk of Court for 
Dorchester County, South Carolina. 
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Iking Ihe S;UllC properly (,:llllvL'yed 10 David Allen Kroth by deed of 
Lynwoud D. Lucke, .II'. d;ltnl 08126NR alld recurdeo O~/3INX in the 
RtvlC Of/icc Illr Dorchcster COllllly ill lkeo nook 2027, page I ~ I. 

TMS; 171-0~-OJ-OI ~., 
o!! 

IT IS SO ()RJ)U~U) this [) v day ur DL'cclllocr. :20 )8. ,,/ ) '--'--'- . v 

M,rstcr=ln-.:EqTiityfO(1)6fL'licster Cl)uilly 

. Sl. (iC\lrgL·. Suuth ('amlina 
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NOTICE OF MASTER'S SALE 

STATE OF SOUTH CAROLINA, COUNTY OF DORCHESTER: IN THE COURT OF 
COMMON PLEAS - CASE NUMBER OS-CP-JS-J996: 

SOUTHCOAST COMMUNITY BANK VS. LOW-COUNTRY STATE LEASING, LLC a/k/a LOW­
COUNTRY STATE LEASING d/b/a MCGUIRES IRISH PUB, LLC; MCGUIRES IRISH PUB, LLC; 
JACQUELINE KROTH; DAVID A. KROTH; THE UNITED STATES OF AMERICA; SOUTH 
CAROLINA DEPARTMENT OF REVENUE; SOUTH CAROLINA EMPLOYMENT SECURITY 
COMMISSION; TOWN OF SUMMERVILLE; CAROLINA WASTE SERVICES; OK GROCERY; and 
QUATTLEBAUM & MURPHY, LLP, 

.. UPON authority ofa Decree of Foreclosure and Saledate.clQe~<::I:!1Q(;!r tb ,2Q.08,J wilLoffer. 
Tor-salc-tothe--fli'ghest--bTddcr-for-~ash,-~t p-ubli~au-ction~ th~-premises and security interest Jylly 
described below, at the Dorchester County Courthouse, in St. George,South Carolina on the ~ day 
of January, 2009, at 11 :00 o'clock a.m. or shortly thereafter: 

All that certain piece, parcel or lot of land, with the buildings and . r~ 
<:::> 

improvements thereon, situate, lying and being on the Northeast s~ '§?,--
of Richardson Avenue, formerly First South Street, in the Town iji,;-':" % -:; 
Summerville, County of Dorchester, State of South Carolina; Buttin~S'~\~. ~ '.6 
and Bounding and Measuring and Containing, as Follows, to witt!~/(~r dJ ~'~ 

Northeast on the lands now or formerly of Grainger, Fifty-eight (58)g;-~~ .. : ~ 3 
feet; Southeast, on lands now or formerly of H.M. Guerin, Two 0<;2.',:.. U) '.;;-; 

Hundred and Eight (208) Feet; Southwest on Richardson Avenue, ~~':::':' :.:- ,,/c 

aforesaid, Fifty-eight (58) Feet; and Northwest on lands now or -j 
formerly of Arnold W. Kornshrene, Sixty-one (61) feet; be all ofsaid 
dimensions more or less. 

Subject to any and all easements, restrictions and rights-of-way of 
record. 

Being the same property conveyed to Low-Country State Leasing by 
deed of Michael Rabin and Elizabeth Rabin alk/a Elizabeth D. 
Edelson dated 10108/04 and recorded 12/02/04 in the RMC Office for 
Dorchester County in Deed Book 4445, page 208. 

TMS: 137-07-07-018 

Property Address: 127 W. Richardson Ave., Summerville, SC 29483 

ALSO: 

All that lot, piece or parcel of land, with the buildings and improvements 
thereon, situate, in Dorchester County, South Carolina, known and 
designated as Lot No. 15, Block 12, King's Grant on the Ashley, as shown 
on a plat of Section 2 of King's Grant on the Ashley, by C. Roger 



Jennings. RLS. dated November. 1972. and recorded in the Plat Book 20, 
at page 72. in the Oftice orthe Clerk or Court tor Dorchester County. 
South Carolina. 

Being the same property conveyed to David Allen Kroth by deed of 
Lynwllod D. Locke. Jr. dated U8/26/98 and n:corded 08/31/98 in the RMC 
Onice lor Dorchester County in Deed Book 2027. page 181. 

TMS: 171-02-03-UI5 

Property Address: 407 Fairington Ave, Summerville. SC 29485 

Plainti IT has waived its right to a deficiency judgment. 

The property shall be sold for cash to the highest bidder and IS subject to the right of 
redemption or the United States of America. 

The highest bidder, other than the Plaintiff, will be required to deposit with the Master-In-~/ /) 
Fqui.ty. cash or certified c~eck in th~ a~ount. of five 55%) percent.of the bid; the said depos~b~':: .. 
applied to the purchase price. The blddll1g 'wtll [e[1Ialll open fu[ Hilrty. (30) days. (IP/J 

Should the highest bidder rail to comply with the bid within thirty (30) days from the date of 
sale. tht: Master-In-Equity will resell the property at the risk and expense of the defaulting bidder 
upon the same terms as above set out. The Sheritf for Dorchester County may be authorized to put 
the purchaser in posst:ssion of the premises if requested by the purchaser. 

. . .'J 

The property is being sold subject to real propert t x s s'sessments and any easements that 
Illay alfeel the property. 

St. George. Suuth Carolina 

S~.'l1d billtu: 

Master-In-Equity 

DERFNER. ALTMAN & WILBORN. LLC 
Attn: Samuel II. Altman 
P.O. Box 600 
Charlt:stun. SC 29402-060U 



~)TATE Of SOUTH CAROLl NA I N THE COURT OF COMMON PLl::AS 
fIRST JUDICIAL CIRCUIT 

COUNTY Of DORCHESTER CASE NUMBER: 2008-CP-18-1996 

Southc.oast Community Bank, ) 
) 

Plaintiff, ) 
) 

VS. ) 

.. ) 
Low-CountFySt-an~·LeasTr1g, LLC ) 
a/k/a Low-Country State Leasi~g, ) 
LLC d/b/a McGuj.res Irish Pub, LLC; ) 
McGuires Irish Pub, LLC; ) 
Jacqueline Kroth; David A. Kroth; ) 
The United States of America; ) 
South Carolina Department of Revenue;) 
South Carolina Employment-Security ) 
Commission; Town of Summerville; ) 
Carolina Waste Services; OK Grocery; ) 
and Quattlebaum & Murphy, LLP, ) 

) 
Defendants. ) 

--------------------------------------) 

TO THE DEfENDANTS NAMED ABOVE: 

NOTICE: or SURPLUS fUND 

After accounting for all costs and disbursements related to 

this case, this Court has determined that a surplus fund exists 

in the amount of $114,001.71. 

You are hereby invited to file with this Court a Claim of 

Entitlement for this fund, in strict accordance with Rule 71(~), 

South Carolina Rules of Civil Procedure. You must file and serve 

your claim no later than May 15, 2009. If your claim is not 

filed of record and served by that date this Court will deem it 

'1.0 



waived or abandoned. If your claim fails to meet the 

requirements of~ule 71(c) South Carolina Rules of Civil 

Procedure, or. this notice, in any respect, this Court will deem 

it w~3ived. 

ACter the filing date set forth above, this Court will 

noti fy ~~.~~)~r cl~_im~~1~~ ___ o~ __ t he _ ~9_~~_?L_ a.~~y b_ea ring. to ·accept 

proof to support the claims filed. 

File the original of your Claim with the Dorchester County 

Clerk of Court at 101 Ridge Street, St. George, South Carolina. 

Serve a clocked copy upon the other defendants. Provide this 

Court with a clocked copy of your claim at the following address: 

Dorchester County Master in Equity 
101 Ridge Street 
St. George, South 

---.-J.111~~~Lt!~J~2,,-,-1 __ , 2009 
St. George, South Carolina Patrie R. Watts 

Equity Court Judge 



STATE OF SOUtH CAROLINA IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER CASE NUMBER: 200B-CP-IB-1996 

Southcoast Community Bank, 

Plaintiff, 

vs. 

Low-Country State Leasing, LLC 
a/k/a Low-Country State Leasing, 
LLC d/b/a McGuires Irish Pub,LLC; 
McGuires Irish Pub, LLC; 
Jacqueline Kroth; David A. Kroth;' 
The United States of America; 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

South Carolina Department of Revenue;) 
South Carolina Employment Security ) 
Commission; Town of Summerville; ) 
Carolina Waste Services; OK Grocery; ) 
and Quattlebaum & Murphy, LLP, ) 

) 

Defendants. ) 

------------------) 

AFFIDAVIT OF MAILING 
OF COPY--E) F--- - ... 

NOTICE OF SURPLUS FUND 

Personally appeared before me, Gail C. Evans, who, being duly 
sworn, says that she personally mailed a copy of the Notice of 
Surplus Fund in the above action to the.parties whose names and 
addresses appear on the attached sheet by depositing such in the 
United States mail at the United States Post Office, St. George, 
South Carolina, at 5:30 o'clock p.m. on /l1d/c6.27 ,2009, 
properly addressed with correct postage prepaid for first class 
delivery. 

SWORN 

d2M '#-~~~---
, 2009. 

(L.S. ) 
--------~_f~~~-----------
Notary ublic for South Carolina 
My Commission expires: July 2, 2014 

1 
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ATTACHMENT 

Low-Country State Leasing, LLC 
David Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 

Jacqueline Kroth 
407 Fairington Drive 

~S umme.t.=-v.i-1J.ce-, SC 29485 

Lee E. Berlinsky 
Assistant u.s. Attorney 
151 Meeting Street, Ste. 200 
Charleston, SC 29401 

Ronald W. Urban 
Chief Counsel for Litigation 
South Carolina Department 
o'f Revenue 
P.O. Box 12265 
Columbia, SC 29211 

Romi Y. Robinson 
South Carolina Employment 
Security Commission 
P.o. Box 995 
Columbia, SC 29202 

George W. Fennell 
Registered Agent 
Carolina Waste Services, LLC 
5264-B International Blvd. 
N. Charleston, SC 29418 

Beth Mickalis 
OK Grocery 
248 N. Main Street 
Summerville, SC 29483 

McG~ires Irish Pub, LLC 
David Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 

David A. Kroth 
407 Fairington Drive 

,- -Summervill'e~"SC- 2948Y' 

o. Mark Stokes 
Attorney at Law 
Town of Summerville 
P.O. Box 60547 
N. Charleston, SC 29419 

Quattlebaum & Murphy, LLP 
Attor.neys at Law 
136 W. Richardson Avenue 
Summerville, SC 29483 



·-. STATE OF SOUTH CA dNA 

COUNTY OF DORCHESTER 

Southcoast Community Bank, 

) 
) CASE NO. 08 CP 18 1996 
) 

,...;) Plaintiff, 

) 
) 
) 

o = . ''1 
c:::> ) UNITED STATES CLAIM OF 0n-:-:. .-

v. 

Low-Country State Leasing, LLC, etc., 
et aI., . 

Defendants. 

) ENTITLEMENT TO THE SURP~~': 
) FUND 0i 2 :": 
) S.C.R. Civ. P 71(c) ~-;i'.: 

...-;,'1:.. .. 
) :;.) n::' 
) ' .. ' ~-.' 

--,,---
) 

c-"::;:: 
.-., .... ," '---.-.-. 

) ~ 

- -, 

u::> 

l"" 
-u 
:;0 

-J 

:D> ::x 
C3 

0 

TheuiliiedStates, ClaiIl1ant, hereby fil~;~~laim in the amount of $128,860.67 
as of May 15,2009, which is based on unpaid federal taxes owed by McGuires Irish Pub LLC: 
A copy of the filed Notices of Federal Tax Liens is attached hereto as Exhibit A.' 

The calculation of such claim is set forth in the affidavit of Justin M. Whitaker 
of the Internal Revenue Service prepared on April 9, 2009 and computed to May 15,2009, which 
is attached hereto as Exhibit B. 

~:"., 

Charleston, S.C. 
April 16, 2009 

W. WALTER WILKINS 
UNITED STATES ATTORNEY 

BY: !<~ 
Assistant U.S. Attorney 
151 Meeting Street, Ste 200 
Charleston, S.C. 29401 
Ph: (843) 727-4381; Fax: (843) 727-4443 
Lee. berlinsky@usdoj.gov 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

Southcoast Community Bank, 
Plaintiff, 

v. 

South Carolina Employment Security 
Commission, et aI., 

Deferidant( s). 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
CASE NO. 08-CP-18-l996 

) 
) 

, ) 
) 
) 
) 
) 
) 

- ---y 

CLAIM OF ENTITLEMENT 

TO SURPLUS FUND~ 

Rule 71 (c) of the South Carolina 
Rules of Civil Prodedure 

.. r;,;;... :, 
',,:::J , '5S ~ 
~::: ..... :. .~ 

~:r-:: :~:. ~ ~, 
=~~;\.:.-.. :::0 \' 

Pursuant to Rule 71 (c) of the South Carolina Rules of Civil Procedure tli0,~{jutn~ar&Hna 
':;\~"!,, :J 
'_r, ~-::J 

Employment Security Commission hereby makes claim to any entitleme;i;~,maY1a~,to 
. ,~~"::~:: ;:., ::: 

surplus funds in the above foreclosure action by virtue of the fo'1l6wing unpaid 

unemployment tax executions filed in the Office the Clerk of Court: for Dorchester 

County: 

In Tax Lien Book 95, page 100, filed against McGuire's Irish Pub LLC on May 8, 
2008 in the a~ount of$11, 307.93 plus legal interest added of$837.89 (pJrsuant to § 34-

, I 

31-20 of the SC Code of Laws) for a total of$12,145.72 through May 15, ~009. 

WHEREFORE, having fully answered the Complaint herein, the qefendant South 

Carolina Employment Security Commission prays that the Court inquire l into the matters 

set forth herein and distribute such sums to this defendant as are required l?y law. 

April 29, 2009 
Columbia, South Carolina 

-------

Romj,Y,- RO§Ds(} 
Attotney-f6f the South Carolma 
Employment Security Commission 
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STATE OF SOUTH CAROLINA } IN THE COMMON PLEAS COURT 
) FOR THE FIRST JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER J CASENO.: 2008-CP-18-1996-

Southcoast Community Ban..l(, ) 
) 

-versus- ) CLAIM OF ENTITLEMENT 
) 
) 

Low-Country State Leasing, LLC, ) c 
alkJa Low-Counry State Leasing, ) 35(--;~-

~~i;, LLC d/b/a McGuires Irish Pub, LLC,) - -

~_t_~________ ) ~3~~~~--
________ D_e_fi_en_d_an_ts_. ~i ii? 

NOW, COMES THE UNDERSIGNED, pursuant to Rule to Rule 71(c~ftlle 
South Carolina Rules of Civil Procedure and states the following: 

1. Claimant 

r---> 
c;) 

= v:> 
;:po 
--u 
:::0 

I 
--.I 

:0-
::n:: 
~ .. 
c..> 

My name is Christopher 1. Murphy, Esquire. I am an attorney with 
Murphy Law Firm, LLC, formerly known as, Quattlebaum & M4rPhy, 
LLP. We were retained by David and Jackie Kroth forlegal reprJsentation 
on various legal matters. 

2. Nature of Claim 
Nature of Claim is that it was for legal services. 

3. Date Claim Arose 
Provided on or about April 1, 2008 as evidenced by attached Exhibit "A", 
copy of executed Promissory Note, and attached Exhibit "B", copy of 
executed mortgage recorded in Book 6565 at Pages 169-173 in the 
Dorchester County Register of Deeds Office. 

4. Amount of Claim 
Ten Thousand Dollars and noll 00 ($10,000.00) 

Claimant asks that the Court seek to protect its interest. 

Sworn ~ subscribed to me 

thiSL~09 
~UUA -' ~~. 
Notarv Public for Soutltt Caralina 

By~~:IRM' LLLC _--c 

Christopher 1. M~ 
136 West Richardson Avenue 
Summerville, South Carolina 29483 
(843) 832-1120 ' 
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STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

IN THE COURT OF COMMON PLEAS 

SOUTHCOAST COMMUNITY BANK, 
( ) Plaintiff 

) 
) 

~ .. Ci 

. '.~:~ 
Case No. 2008-CP-18-J996 . ~ ~ .;.-\ 

MOTIONINFORMATIONFORM\~"t .~. to 
AND COVER SHEET ~~;:. ..-0 C' 

) 
) v. 
) 

LOW-COUNTRY STATE LEASING, et al.) 
(x) Defendant ) 
check box above indicat~ng submitting party ) 

_-~o.. ...... -~,- --......."' \,r\-";> -T':::{; 
-,0 ('> 't ~...., 
(,'>0 ~. .~ ......... 
0'<:::': '.,. .cP.'.. 
.!;,;~ ~. . .J;; . 

name, SC Bar no. and address of plaintiff's attorney 
Steven L. Smith SC Bar No. 5173 

. :~ ''(>' I name, SC Bar no. and address of defendant's--attorney 

Smith & Koontz, P A I 
. -P;0;·Box·405n--··-- I 

Charleston, SC 29423-0578 I 
telephone: 843-760-0220 fax: 843-552-2678 I telephone: fax: 
e-mail: I e-mail: . 
( ) MOTION HEARING REQUESTED (attach Written motion and complete SECTIONS I AND III) 
(x) FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II AND III) 
( ) PROPOSED ORDERJCONSENT ORDER (complete SECTIONS n AND III) 

SECTION I: Hearing Information 
Nature of Motion: 
Estimated Time Needed: minutes Court Reporter Needed: NO 

SECTION II: Motion Type 
(x) Written motion attached 
( ) Form Motion -­

I hereby mo~ or relief or action e court as set forth in the attached proposed order. 

:;-- 15-- oC; 
Date submitted 

(X) PAID - AMOUNT: $25.00 
( ) EXEMPT: () Rule to Show Cause in Child or Spousal Support 
(check reason) () Domestic Abuse or Abuse and Neglect 

( ) Indigent Status ( ) State Agency v. Indigent Party 
( ) Sexually Violent Predator Act () Post-Conviction Relief 
( ) Motion for Stay in Bankruptcy 
( ) Motion for Publication ( ) Motion for Execution (Rule 69, SCRCP) 
( ) Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: ___________ _ 

( ) Other: 

J1JDGE'S SECTION 
( ) Motion Fee to be paid upon filing of the attached order. 
( ) Other: 

I 
I JUDGE 

I 
I· CODE: 

CLERK'S VERIFICA TJON 
DATE FILED 

Date: 

Collected by: _____________ _ ____________ (print name) 

( ) MOTION FEE COLLECTION: ______ _ 
( ) CONTESTED - AMOUNT DUE: ______ _ 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

SOUTHCOAST COMMUNITY BANK, 

Plaintiff, 

v. 

LOW-COUNTRY STATE LEASING, 
LLC a/k/a LOW-COUNTRY STATE 
LEASING, LLC d/b/a MCGUIRES 

·IRISHPl:JB;LLC;-MCGUIRES-IRlSH 
PUB, LLC; JACQUELINE KROTH; 
DAVID A. KROTH; THE UNITED 
STATES OF AMERlCA; SOUTH 
CAROLINA DEPARTMENT OF 
REVENlJ.E; SOUTH CAROLINA 
EMPLOYMEN T SECURlTY 
COMMISSION; TOWN OF 
SUMMERVILLE; CAROLINA WASTE 
SERVICES; OK GROCERY; and 
QUATTLEBAUM & MURPHY, LLP, 

Defendants. 

CHARLES R. GILES, JR. and ALBERT 
SHEPPARD, 

Intervenors/Claimants. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 200S-CP-lS-1996 

MOTION FOR LEAVE TO INTERVENE 
AND SET ASIDE DECREE OF 
FORECLOSURE AND SALE, OR, IN 
THE ALTERNATIVE, FOR EXCESS 
PROCEEDS 

Charles R. Giles, Jr. and Albert Sheppard s~ek leave to intervene in the above-captioned 

matter, pursuant to Rule 24 of the South Carolina Rules of Civil Procedure, on the grounds that 

they have a secured interest in the property in question, are so situated that the disposition of the 

action will, as a practical matter, impair or impede their ability to protect that interest, and there 

interest is inadequately protected by the existing parties to this action. Giles and Sheppard would 

further respectfully request that the sale ofthe subject property be side aside and vacated, as they 



are entitled as a matter of law to notice of the sale. In the alternative, Giles and Sheppard would 

claim entitlement to the surplus funds generated by the sale of the property, pursuant to Rule 

71(c) of the South Carolina Rules of Civil Procedure as they hold a valid security interest in t.l}e 

property superior to the interests of all other claimants. 

O'n October 1,2007, Movants herein. loaned to Defendants Jacqueline and David Kroth, 

aJk/a Low-Country State Leasing, aJk/a McGuire's Irish Pub, the principal sum of $1 00,000 . 

. The parties executed a Promissory Note, which Note was secured by a mortgage onti1e p'~()perty . 
. "." ... -- -- --_._- - .. _- ----------. ---- '-.-_ .. _- .. - - .. --_ .. _. -_. - -- -- --- .-----. - --_ .. ---_.-.,---- -.----- -

that is the subject of the instant action. The Note and Mortgage were duly recorded in the RMC 

Office of Dorchester County on October 8, 2007, at Book 6301, Page 237. Subsequent to the 

recording, the RMC Office indexed the Note and Mortgage, but did so only under the names of 

the individual signatories who had executed it. It was not indexed so as to reference either Low-

Country State Leasing or McGuire's Irish Pub. 

Southcoast Community Bank filed the instant action on August 18,2008, seeking 

foreclosure of its first mortgage on the real property in the principal sum of $418,951. 78, along 

with defiCiencies, late fees, interest and costs. As a part of its foreclosure action, Southcoast 

Community Bank searched the records of the RMC Office of Dorchester County to identify all 

other persons or entities claiming an interest in the property. As a direct result of the failure of 

the RMC Office of Dorchester County to cross-index Movant's Note and Mortgage, Movants 

herein were not identified as being secured lien-holders in the property, were not served with the 

Summons and Complaint commencing this action, and were not given an opportunity to appear 

or plead. 

Rule 24 of the Rules of Civil Procedure provides that a party may seek intervention as of 

right when it "claims an interest relating to the property or transaction which is the subject of the 



action and he is so situated that the disposition of the action may as a practical matter impair or 

impede his ability to protect that interest, unless the applicant's interest is adequately represented 

by e)(isting parties." S.C.R.C.P.24(a)(2). By virtue of their executed and recorded Note a.'ld 

Mortgage, Movants clearly have an interest in the property that is the subject matter of this 

action. Furthermore, if the property is sold and the funds received from the sale are disbursed to 

other parties, Movants' interest will not be merely impaired or impeded, it will be effectively 

destroyed. As all parties and other claimants express an interest in the Sanle limited pool of 

available funds received as a result of the sale, no existing party will adequately represent the 

interests of Movants in receiving reimbursement of the sums secured by the Note. Although 

Movants bear the burden of proof of each of the elements of Rule 24, the burden is min.irital, 

Berkeley Electric Co-op, Inc. v. Town ofMt. Pleasant, 302 S.C. 186,394 S.E.2d 712 (1990), and 

Movants would respectfully submit that their claims herein are more than sufficient to rise to the 

level that would justify their intervention as of right. 

In addition, Movants would respectfully request that the foreclosure sale itself be set 

aside and the Order of Sale vacated, as Movants have previously been afforded no opportunity to 

appear in this action. Because they were never served with the Summons and Complaint in· this 

case, they have not been able to raise any defenses to the sale or to assert their interest in the 

property. As all of the parties claiming an interest in the property were not present prior to the 

sale, Movants would request that the earlier Foreclosure Order be vacated, the sale set aside, and 

Movants be afforded their right to answer to the Complaint. 

In the alternative, should the Court decline to grant Movants' Motion to Intervene and to 

Set Aside the Sale, Movants herewith make claim to entitlement to surplus funds generated by 

the sale of the real property, in accordance with Rule 71 (c) of the South Carolina Rules of Civil 

So 
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Procedure. This claim is made by Charles R. Giles, Jr. and Albert Sheppard, identified as 

Lenders in a Promissory Note and Guaranty Agreement executed by and between Lenders and 

Jacqueline and David Kroth, as Borrowers, on or about October 1,2007, and secured bya 

mortgage on certain real property located at 127 W. Richardson Avenue, Summerville, South 

Carolina, TMS # 1370707018. 1bis property is the subject matter of the instant action. 

Pursuant to the terms of the Note and Mortgage, Lenders loaned to Borrowers the 

principal sum of$l 00,000.00, of which no portion has been repaid, and which sUITl was further 

to accrue interest at a rate so as to create a lump-s)llll obligation of$136,000.00. Borrowers 

were, in addition and pursuant to the terms of the Note, to make interest-only payments during 

the period of the loan. Borrowers have failed to make such payments, and the principal sum 

presently due and owing to Lenders pursuant to the terms of the Note and Mortgage is One· ) 

Hundred Forty-Five Thousand ($145,000.00) Dollars. A copy of the Promissory Note and the 

Affidavit of Charles R. Giles, Jf. are attached hereto. 

Movants would ask that the Court permit them to intervene as of right, vacate the Order 

of Foreclosure and set aside the sale of the subject property, or, inthe alternative, award 

Movants' the surplus funds remainipg after payment of the first mortgage on the subj ect property . 

to Plaintiff Southcoast Community Bank. 

Charles:o~ 
~ay ~,2009 
09-287 
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SMITH & KOONTZ, PA 

s~~ 
7455 Cross County Road, Suite 1 

Post Office Box 40578 . 

Charleston, SC 29423 

843-760-0220; 843-552-2678 (fax) 

Attorneys for Movants 
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STATE OF SOUTH CAROLlNA 

COUNTY OF DORCHESTER 

) 
) 
) 

SOUTHCOASTCO~TYBANK, ) 
) 

Plaintiff, ) 
) 

~ ) 
) 

LOW-COUNTRY STATE LEASING, ) 
LLC alk/a LOW-COUNTRY STATE ) 
LEASING, LLC d/b/a MCGUIRES ) 

. -IRISH-PUB;LLC; MCGUIRES-IRlSH ) 
PUB, LLC; JACQUELINE KROTH; ) 
DAVID A. KROTH; THE UNITED ) 
STATES OF AMERlCA; SOUTH ) 
CAROLINA DEPARTMENT OF ) 
REVENUE; SOUTH CAROLINA ) 
EMPLOYMEN T SECURITY ) 
COMMISSION; TOWN OF ) 
SUMMERVILLE; CAROLINA WASTE ) 
SERVICES; OK GROCERY; and ) 
QUATTLEBAUM & MURPHY, LLP, ) 

) 
DefendantS. ) 

) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2008-CP-18"'-1996 

----------AFFIDAVIT OF CHARLES R. GILES, JR. 

Charles R. Giles, Jr., being first duly sworn and cautioned, states as follows: 

1. . I make this Affidavit of my own free will and with personal knowledge of all of the facts 

contained herein. 

2. On or about October 1,2007, Albeit Sheppard and I loaned the sum of One Hundred 

Thousand ($100~000.00}Doliars to Jacqueline and David Kroth. 

3. The Promissory Note executed by the Kroths was secured by certain real property, 

including property located at 127 W. Richardson Avenue, Summerville, South Carolina and 

identified by TMS # 1370707018. 
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4. The real property securing the Note was deeded in the name of Low-Country State 

Leasing, LLC d/b/a McGuire's Irish Pub. 

5. The Promissory Note and security interest in the real property were duly recorded at the 

RMC Office of Dorchester County, Book 6301, Page 237, on October 8, 2007. 

6. On May 15,2009, I was informed that the real property securing the Note ~ad been sold 

at foreclosure sale. 

7. Upon information and belief, the foreclosure action was commenced on August 5, 2008, 

by Southcoast Community Bank. 

8. Neither I nor Albert Sheppard were served with the Complaint in foreclosure and neither 

I nor Albert Sheppard is identified in the caption of the case as having an interest in the property, 

although the Promissory Note has been properly filed and recorded. 

9. The principal of the Note remains unpaid, arid it has accrued interest. 

10. At this time, there is remaining a balance due and owing under the Promissory Note of 

One Hundred Forty-Five Thousand ($145,000.00) Dollars. 

1 I. I believe that Albert Sheppard and I are entitled to the surplus funds available as a result 

of the sale of the property securing the Promissory Note up to the sum of $145,000.00. 

FURTHER AFFIANT SA YETH NOT! 

Sworn to and subscribed before me this 
J) day of May, 2009 _________ 

,4~ 
Notary Pu~lic. for So~th Car?lina _ _ I 
My COmlnISSlOn Expues: ,J-"2 r / ro 

Charles R. Giles, Jr. 
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lIifl 1IIIflJIII illilllllllllli illillilllllllllflllllllJ 1111111111 II ifill 1111111111 III If 1IIIIIIIII/IIIIlfllllllllllllllllillii 
Recording Date: 10/0812007 

FILED-RECORDED 
RMC I ROD 

2007 Oct 08 PM 12:54:45 

DORCHESTER COUNTY 
SC Deed Rec Fee: .00 
Dor Co Deed Rec Fee: .00 
Filing Fee: 11.00._ . __ _ 
Exerripfio-n- #:. ----

MARGARET L. BAILEY 
Register of Deeds 

InstrUmentl 0 1 Book: 6301 Page: 237-242 

THIS PAGE IS HEREBY ATTACHED AND MADE PART OF 
THE PERMANENT RECORD OF THIS DOCUMENT. IT IS 
NOT TO BE DETACHED OR REMOVED AND MUST BE 

CITED AS THE FIRST PAGE OF THE RECORDED 
DOCUMENT. THE TOP OF THE PAGE IS TO BE USED FOR 

RECORDING PURPOSES AND IS NOT TO BE USED FOR 
ANY OTHER PURPOSE. 

REGISTER OF DEEDS 
DORCHESTER COUNTY SOUTH CAROLINA 

MARGARET L. BAILEY, REGISTER 
POST OFFlCE BOX 38 
ST. GEORGE, SC 29477 

843-563-0181 or 843-832-0181 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

FILED/RECORDED 
October 8, 2007 

DORCHESTER COUNrt 
REGISTER OF DEEDS 

) 
) PROMISSORY I GUARANTY AGREEMENT 
) 

This Agreement is entered into as of the Effective Date of October 1, 2007 (as defined 
herein) between Albert Sheppard and Charles R. Giles Jr., having a principal address of P.O.Box 
882 Summerville, SC 29484 (Lender) and David and Jacqueline Kroth, AKA Low country State 
Leasing, AKA McGuire's Irish Pub having its principal address of407 Fairington Drive Summerville, 
SC 29485 and/or 127 W Richardson Ave. Summerville, SC 29483 (Borrower) 

ARTICLE I 

AGREEMENT OF TERMS 

In consideration of the agreements, Lender hereby agrees to loan to the Borrower (as 
defined below) the amount of $12,405.33 made payable to Rodgers, Townsend & Thomas,PC for 
the settlement purposes only regarding the foreclosure of their home at 407 Fairington Drive 
Summerville, SC 29485. 

Furthermore, the Lender has agreed to include additional funds as a loan to David and 
JCicqueline Kroth, owners of the commercial building and business located at 127.W Richardson 
Ave. Summerville, SC29483 known as McGuire's Irish PUb. Tax records show the owner of record 
as Low Country 'State Leasing, LLC DBA as McGuire's Irish Pub. This loan will represent .the 
outstanding, delinquent taxes owed to the State of South Carolina by the Borrower as well as 
miscellaneous debts accrued in order to satisfy its debtors and reopen for business. Debts paid by 
Lender not to exceed $100,000.00. These debts are to be secured by a Dejan clause with deeds in 

. lieu, holding as collateral the title and deeds in lieu of the two properties stated in this agreement as 
Exhibit 1 and 2. The terms and conditions of this Agreement are defined helow in Article II. 

ARTICLE" 

DEFINED TERMS AND CONDITIONS· 

FOR VALUE AND CONSIDERATION RECEIVED, David and Jacqueline Kroth (Borrower) 
personally guarantee to repay Albert Sheppard and Charles R. Giles Jr. (Lender) in full, the total 
amount borrowed. Repayment of funds in the amount of $ 100,000.00 plus interest includes the 
satisfaction and settlement regarding the foreclosure of 407 Fairington Drive Summerville, SC 
29485. This will be secured by holding title and deeds in lieu of the primary residence bearing TMS 
# 1710203015 and commercial building and business bearing TMS # 1370707018 located in 
Dorchester County, South Carolina. 

Both parties are to amend existing operating agreement if one exists, or create a new 
operating agreement between the Lender and the Borrower within 5 business days to include the 
following: 

Repayment terms: As ag reed, the repayment of the loan will be structured as follows: 

.. Interest only monthly payments in the amount of $ 3,000.00 will be due every month 

~" 

Po BoX t5tJ;;;. ~mtne.rl/;/(~ ~c d4L/EJi 
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starting.onNovember to, 2007. Payment must be received by no later than the 15th 

of the said month. Failure to receive payment by the 15th of the mbnth. will be 
considered delinquent and may be considered in default. It is the responsibility of the 
Borrower to notify the lender of a late payment. 

~ Interest payments of$ 3,000.00 will be paid to lIle Lenderfor a minimuni of One (1) 
year and a maximum two· (2) years. If the Borrower chooses to satisfy the 
outstanding debt of $1 00,000.00 in a lump sum payment anytime within the first year, 
the settlement amount including interest will be calculated as follows: 
$ 3,000.00 (monthly interest) X 12 months =:= $ 36,000.00 + 
$ 100,000.00 (total loan amount) = $ 136,000.00 payoff 

.8 IftM Borrower decides to continue its loan into the second year, monthly interestwiIJ 
continue at $ 3,000.00 per month for 12 months. Early repayment of the loan by the 
Borrower at any time in the second year term will result in the same calculated payoff 
as in the previous YE,l.~-,-TQ.~.I9.lJ_eJ!Jmp_~lJI]JR~ym~otQt$J 36,OOO.OOJo.satisfydebt 

eFirstpaymentdue November 10,2007. 
.. One year minimum to expire on Friday, November 10,2008. 
o Two year maximum to expire on Saturday, November 10, 2009. 
.. lenders must be notified within 45 days of the expiration date stating their intentions 

to either satisfy the loan or continue into the second term. 
II Ifthe repayment of the loan in its full amount including interest, cannot be satisfied 

by the November 10th
, 2009 maturity date, notification by theBorrower must be given 

to the lender 45 days prior to the expiration date. Remedies must take place to 
satisfy the o\1tstanding debt. This will be determined by the Lender. 

.. Failure to make monthly interest payments and lor repayment of the loan at its due 
time will be considered in default of this agreement. Remedies of default will result in 
a call on the note backed by the title and deeds in lieu of theA07 Fairington Dr. 
Summerville, SC 29485 property and 127 W Richardson Ave Summerville, SC. 
29483 and protected by a dejan clause. A grace period of 30 days from the due date 
will be given only one time within a twelve month period. 

e In the case of any financial difficulties within the business and demand for additional 
financial assistance is needed, it is the responsibility of the Borrower to notify the 
Lender to reassess its position. A determination will be made by the Lender 
contingent on the reasoning behind the shortfalls. 

E> Lenders are not responsible. or liable for any pending or future lawsuits either 
criminal or domestic, federal or state liens, lawsuits, jl,ldgments, fines, etc. that may 
arise directly or indirectly as a result of the business known as McGuire's Irish Pub or 
its owners (Borrowers). 

E>. Any disputes that may. arise between the Borrower and Lender will be handled in a 
civil manner at an appropriate time and place. Reconciliation of any dispute that is 
not resolved by both parties will refer to legal counsel if necessary. The Negligent 
party will be responsible for the attorney fees incurred. 

.. . If the Borrowers at any time d·uring the .terms of this agreement decide to sell any or 
all assets mentioned in this agreement, (home, business, commercial building) 
lender must be notified immediately. Lender under this agreement reserves the first 
right of refusal to purchase any and/or all properties for fair market value. If first right 
of refusal is waived by the lender, monthly interest payments will continue until 
closing of sard property. At closing of said property, satisfaction of the outstanding 
debt owed to the Lender including interest must be paid in full. 

e Certified Public Accountant Donald Smith is to be retained by the Borrower to insure 
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WITNESS our hand and seal this 1.5-r day of October, 2007. 

Signed, sealed and delivered in the presence of: 

(WItness 2) . 

PROBATE: 

STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

) 
) 

PROBATE 

BK 6301 PG 241 

Personally appeared before me the undersigned witness who, being duly sworn, deposed 
and said that (s)he s,aw the Mortgagor (and each Mortgagor if more than one) sign, seal 
and deliver the foregoing Mortgage and that (s)he ~ogether with the other witness whose 
name appears as a witness, witnessed the execution thereof. 

Sworn to and subscribed before me this I * day 
of October, 2007 

_~_WJ0J.---,--, '_~_. _~_(Seal) 
Notary Public for South Carflina 
My commission expires \ _4;:£11 II 

,\,\11111"", I 
\",~\\€. FOl '" ... ,~\ ........... O~, ... ... 

. f'Q.~"~O"'iAR~· .. 1:-:'~ 
= : My eomm. Exp. ~= = : 01-24-2011 : = .. . .. -
"\ Ol~·· .. -':UBL\?/~/ ... , u-;, ........ Ov ~ 

',,,,, l-{ CA'f'\ "\,,, 
11"11111\\\ 
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· 'Od. 8. 2007 12:24PM Q".!lebaum & Murphy L. L. P. 

EXIllBIT "A" 

Ali that piece, parcel, or lot of land, vvith the buildings and improvements thereon, 
siv.iate, lying and being on the Northeast side of Richardson Avenue formerly First South 
Street, in the Town of Summerville, COWlty of Dorchester and State aforesaid; Butting 
and Bounding and Measuring arid Containing, as follows, to wit: Northeast on the lands 
now or fonnerly of Grainger, Fifty-eight (58) feet; Southeast, on lands now or fo:rmerly 
of H.M. Guerin, Two Hundred and Eight (208) Feet; Southwest on Richardson Avenue, 
aforesaid, Fifty-eight (58) Feet; and Northwest in lands now or fOImerly of Arnold W. 
Komshrene, Sixty-One (61) Feet; be all of said dimensions more or less. 

Being the same property conveyed to Low Country State Leasing, LLC D/B/A 
McGuire's Irish Pub by Deed ofMicbael Rabin and Elizabeth E. Rabin AIKIA Elizabeth 
D. Edelson and AlKJA Elizabeth E. Edelson dated October 8, 2004 and recorded in Book 
4445 at Page 208 in the Dorchester County Register of Deeds Office. 

TMS No.: 137-07-07-018 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 

SOUTHCOAST COMMUNITY BANK, ) 

Plaintiff, 

v. 

) 
) 
) 
) 
) 

LOW-COUNTRY STATE LEASING, ) 
LLC aIkIaLOW-COUNTRY STATE ) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2008-CP-18-1996 

CERTIFI~ATE OF SERVICE 

LEASING, LLC d/b/a MCGUIRES ) 
---- -~ -- ----IR1SH-PUB~Ll:C~--MCGUIRES-IR1SH-- - -r- ----------- -----~-----------------~-::-~'~~---- -- -- -- -- .. 

PUB, LLC; JACQUELINE KROTH; ) o:.~.. :$-. ~. 
DAVIDA. KROTH; THE UNITED )~?:..:~. - ,- ~ ~-

~~~ --STATES OF AMERICA; SOUTH) ~.~,,,,> Ct\ .... rt\ 
t..">.~ .0 

CAROLINA DEPARTMENT OF) ~~ .. ;:s;."i... -0, ('1 

REVENUE; SOUTH CAROLINA) g~. .\~ . ~,-- _~. 
EMPLOYMEN T SECURITY) ~~.. . ;::,.. -'-
COMMISSION; TOWN OF) ::t.. .;' 
SUMMERVILLE; CAROLINA WASTE ) 
SERVICES; OK GROCERY; and ) 
QUATTLEBAUM&MURPHY,LLP, ) 

Defendants. 
) 
) 
) 
) 

CHARLES R. GILES, JR. and ALBERT ) 
SHEPPARD, ) 

Intervenors/Claimants. 
) 
) 
) 

.. ,?':. 

I certify that on this date a copy of the foregoing Motion for Leave to Intervene and Set 

Aside Decree of Foreclosure and Sale, or, in the Alternative, for Excess Proceeds and Claim of 

Entitlement to Excess Proceeds were served by mailing or hand delivery on the following: 

Samuel Altman, Esquire 
Derfner, Altman & Wilborn, LLC 
Southcoast Community Bank 

. P.O. Box 600 
Charleston, SC 29402-0600 
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Low-Country State Leasing, LLC 
David Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 



Jacqueline Kroth 
407 Fairington Drive 
Summerville, SC 29485 

Ronald.W. Urban 
Chief Counsel for Litigation South 
Carolina Department of Revenue 
P.O. Box 12265 
Columbia, SC 29211 

George W. Fennell 

Lee E. Berlinksky 
Assistant U.S. Attorney 
151 Meeting Street, Suite 200 
Charleston, SC 29401 

Romi Y. Robinson 
South Carolina Employment Security 
Commission 
P.O. Box 99~ 
Columbia, SC 29202 

Registered Agent Beth Mickalis 
----Carolina-Waste-Services-, -LLC- ------- -------------- --0K-6ro-cery-------------- -- -- - -.-. 

5264-B InternationaLBlvd. 248 North Main Street 
North Charleston, SC 29418 

McGuires Irish Pub, LLC 
David Kroth Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 

D. Mark Stokes, Esquire 
Town of Summerville 
P.O. Box 60547 
N. Charleston, SC 29419 

Charleston, South Carolina 
. _-'--{'t- "-. \ (" . 

May ;:) ,2009 
09-287 
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Summerville, SC 29483 

David A. Kroth 
407 Fairington Drive 
Summerville, st 29485 

Quattlebaum & Murphy, LLP 
Attorneys at Law 
136 West Richardson Avenue 
Summerville, SC 29483 

\ . 

olyn t ~tten, ,Esquire 



STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 

SOUTHCOAST COMMUNITY BANK, ) 

Plaintiff, 

v. 

) 
) 
) 
) 
) 

LOW-COUNTRY STATE LEASING, ) 
LLC a/k/a LOW-COUNTRY STATE ) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2008-CP-18-1996 

CLAIM OF ENTITLEMENT TO 
EXCESS PROCEEDS 

LEASING; LLC d/b/a MCGUIRES ) . ~ 
,.~. () 

IRISH PUB,LLC; MCGUIRES IRISH) _________ ~ ___________ ~--;,.o~-rn.--~~---.-~---------~ 
----PUB-:-LLC;JACQUELINEKROTH;~~--~f------- ----~ ---- go~ ~ ~ . 

DA VID A. KROTH,' THE UNITED· ) ~r- ~ .-<..--
-c.~~ _ ~ 

STATES OF AMERICA; SOUTH) t;~ :...->:-"" <J' 6 
CAROLINA DEPARTMENT OF ) q~ ~~ -0 ';::\ 

REVENUE; SOUTH CAROLINA) g~ ~~ ~. ~ 
EMPLOYMEN T SECURITY) Co?) ~ - •• _< 
COMMISSION; TOWN OF) 3.~ r ~ 
SUMMERVILLE; CAROLINA WASTE ) 
SERVICES; OK GROCERY; and ) 
QUATTLEBAUM & MURPHY, LLP, ) 

Defendants. 
) 
) 

---------------------------) 
) 

CHARLES R. GILES, JR. and ALBERT ) 
SHEPPARD, ) 

Intervenors/Claimants. 
) 
) 
) 

Claimants Charles R. Giles, JI. and Albert Sheppard, pursuant to Rule 71(c) of the South 

Carolina Rules of Civil Procedure, hereby make claim to the excess proceeds arising from the 

foreclosure and sale of the property in the instant action, and state as follows: 

1. Claimants are Charles R. Giles, Jr. and Albert Sheppard, identified as "Lenders" in a 

Promissory Note executed October 1,2007 and attached hereto. 

2. The nature of the claim is a loan for payment of debts and personal or business purposes. 
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3. The claim arose on October 1; 2007, as evidenced by the attached Promissory Note 

executed by Claimants, as Lenders, and Jacqueline and David !<roth, as Borrowers, and filed and 

recorded in Book 6301, Page 237 of the RMC Office of Dorchester County, South Carolina. 

4. The amount of the claim is One Hundred Forty-Five Thousand ($145,000.00) Dollars, 

calculated as Principal of the loan in the sum of One Hundred Thousand ($100,000.00) Dollars, 

plus interest at the rate of Three Thousand ($3,000.00) Dollars per month commencing 

. November, 2007, for a total of Twenty (20) months, less Five (5) payments of Three Thousand 

._----------_. -----." ---~-----­- --- - - .- -- - -~- -----------------

($3,000.00) made. 
--- --- - - - - -- -- ---- - -----------------~--- -- --------- - - -- -- -

The Claimants hereby respectfully request that the Court protect their interests. 

CharIest¢, SC 
May \ 0; ,2009 
09-287 \-' 

SMITH & KOONTZ, PA 

.~ .. ~ 
Steven L. Smith 
7455 Cross County Road, Suite 1 
Post Office Box 40578 
Charleston, SC 29423 
843-760-0220; 843-552-2678 (fax) 
Attorneys for -M6vants 



STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 

SOUTHCOAST COMMUNITY BANK, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2008-CP-18-1996 

LOW-COUNTRY STATE LEASING, ) ~. (") 
LLC aIkIaLOW-COUNTRY STATE ) ~ ~ ..... ~ 

o ~ .. ..::- ~ 
LEASING, LLC d/b/a MCGUIRES ) ~C'"J ~~"'~ . ....; 

IRISH PUB,LLC;.MCQUIRES IRISB __ . ____ L __ . _________ ._._. ___ .. _ .... _._ .. ___ . __ *~~-. ~~_~. 
PUB, LLC; JACQUELINE KROTH; ) ~ ..... :;.. ~. ~ 
DAVID A. KROTH; THE UNITED ) t;J~ t'- ~ 0 

STATES OF AMERICA; SOUTH ) <6§'~" .~. '-:~. 
CAROLINA DEPARTMENT OF) ~. \ t:,.).. 

REVENUE; SOUTH CAROLINA } ..(.. .. { ~ 
EMPLOYMEN T SECURITY ) 
COMMISSION; TOWN OF ) 
SU1vfMERVILLE; CAROLINA WASTE ) 
SERVICES; OK GROCERY; and ) 
QUATTLEBAUM & MURPHY, LLP, ). 

) 
Defendants. ) 

-----------------------------) 

AFFIDAVIT OF CHARLES R. GILES, JR. 

Charles R. Giles, Jr., being first duly sworn and cautioned, states as follows: 

1. I make this Affidavit of my own free will and with personal knowledge of all of the facts 

contained herein. . 

2. On or about October 1,2007, Albert Sheppard and I loaned the sum of One Hundred 

Thousand ($100,000.00) Dollars to Jacqueline and David Kroth: 

3. The Promissory Note executed by the Kroths was secured by certain real property, 

including property located at 127 W. Richardson Avenue, Summerville, South Carolina and 

identified by TMS # 1370707018. 
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4. The real property securing the Note was deeded in the name of Low-Country State 

Leasing, LLC d/b/a McGuire's Irish Pub. 

5. The Promissory Note and security interest in the real property were duly recorded at the 

RMC Office of Dorchester COllIlty, Book 6301, Page 237, on October 8, 2007. 

6. On May 15,2009, I was informed that the real property securing the Notehad been sold 

at foreclosure sale. 

7. Upon infonnation and belief, the foreclosure action was commenced on August 5, 2008, 

by Southcoast Community Bank. 

8. Neither I nor Albert Sheppard were served with the Complaint in foreclosure and neither 

I nor Albert Sheppard is identified in the caption of the case as having an interest in the property, 

although the Promissory Note has been properly filed and recorded~ 

9. The principal of the Note remains unpaid, and it has accrued interest. 

10. At this time, there is remaining a balance due and owing under the Promissory Note of 

One Hundred Forty-Five Thousand ($145,000.00) Dollars. 

11. I believe that Albert Sheppard and I are entitled to the surplus funds available as a result 

of the sale of the property securing the Promissory Note up to the sum of$145,000.00. 

FURTHER AFFIANT SA YETH NOT! 

Sworn to and subscribed before me this 
.~. 

/~;;?~ 
Notary Public for South Carolina . / 
My Commission Expires: J-"2 f - / IV' 

Charles R. Giles, Jr. 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

FILED/RECORDED 
October 8, 2007 

DORCHESTER COUNT( 
REGISTER OF DEEDS 

) 
) PROMISSORY I GUARANTY AGREEMENT 
) 

This Agreement is 'entered into as of the Effective Date of October 1, 2007 (as defined 
herein) between Albert Sheppard and Charles R. Giles Jr., having a principal address of P.O.Box 

_ 882 Summerville, SC 29484 (Lender) and David and Jacqueline Kroth, AKA Low country State 
Leasing, AKA McGuire's Irish Pub having its principal address of 407 Fairington Drive Summerville, 
SC 29485 and/or 127 W Richardson Ave. Summerville, SC 29483 (Borrower) 

------------------------ -------- --------------;------- -----------AR+ICkE-I- --'.- ---- ------------ ---- ------------------ ----- --------- --------------------- ----------------- -----

AGREEMENT OF TERMS 

In consideration of the agreements, Lender hereby agrees to loan to the Borrower (as 
defined below) the amount of $12,405.33 made payable to Rodgers, Townsend & Thomas, PC for 
the settlement purposes only regarding the foreclosure of their home at 407 Fairington Drive 
Summerville, SC 29485. 

Furthermore, the Lender has agreed to include additional funds as a loan to David and 
Jacqueline Kroth, owners bfthe commercial building and business located at 127 W Richardson 
Ave. Summerville, SC 29483 known as McGuire's Irish Pub~ Tax records show the owner of record 
as Low Country-State-Leasing, LLC DBA as McGuire's Irish Pub. This loan will represent.the 
outstanding, delinquent taxes owed to the State of South Carolina by the Borrower as well as 
miscellaneous debts accrued in order to satisfy its debtors and reopen for business. Debts paid by 
Lender not to exceed $100,000.00. These debts are to be secured by a Dejan clause with deeds in 
lieu, holding as collateral the title and deeds in lieu of the two properties stated in this agreement as 
Exhibit 1 and 2. The terms and conditions of this Agreement are defined below in Article II. 

ARTICLE II 

DEFINED TERMS AND CONDITIONS' 

FOR VALUE AND CONSIDERATION RECEIVED, David and Jacqueline Kroth (Borrower) 
personally guarantee to repay Albert Sheppard and Charles R. Giles Jr. (Lender) in full, the total 
amount borrowed. Repayment of funds in the amount of $ 100,000.00 plus interest includes the 
satisfaction and settlement regarding the foreclosure of 407 Fairington Drive Summerville, SC 
29485. This will be secured by holding title and deeds in lieu of the primary residence bearing TMS 
# 1710203015 and commercial building and business bearing TMS # 1370707018 located in 
Dorchester County, South Carolina. 

Both parties are to amend existing operating agreement if one exists or create a new 
operating agreement between the Lender and the Borrower within 5 business days to include the 
foll9win9: 

Repayment terms: As agreed, the repayment of the loan will be structured as follows: 

G Interest only monthly payments in the amount of $ 3,000.00 will be due every month 

1 
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starting-on November to, 2007_ Payment must be received by no later than the 15th 

of the said month_ Failure to receive payment by the 15th of the month will be 
considered delinquent and may be considered in default It is the responsibility of the 
Borrower to notify the lender of a late payment 

o Interest payments of $ 3,000_00 wiil be paid to the Lender for a minimum of One (i) 
year and a maximum two (2) years_ If the Borrower chooses to satisfy the 
outstanding debt of $1 00,000_00 in a lump sum payment anytime within the first year. 
the settlement amount including interest will be calculated as follows: 
$ 3,000_00 (monthly interest) X 12 months =:= $ 36,000_00 + -
$ 100,000.00 (total loan amount) = $ 136,000.00 payoff 

_e If the Borrower decides to continue its loan into the second year, monthly interest will 
continue at $ 3,000.00 per month for 12 months. Early repayment of the loan by the 
Borrower at any time in the second year term will result in the same calculated payoff 
as in the previous year. Total due lump sum payment of $ 136,000_00 to satisfy debt 

-- -- ------------------------_e----First-payment-d uecNovember10;-:W07~------------------------·--·--·----------------.--

.. One year minimum to expire on Friday, November 10,2008. 
e Two year maximum to expire on Saturday, November 10. 2009._ 
s Lenders must be notified within 45 days of the expiration date stating their intentions 

to either satisfy the loan or continue into the second term. 
.. If the repayment of the loan in its full amount including interest, cannot be satisfied 

by the November 10th
, 2009 maturity date, notification by the Borrower must be given 

to the Lender 45 days prior to the expiration date_ Remedies must take place to 
satisfy the olAst~nqing debt This will be determined by the Lender. 

o Failure to make monthly interest payments and lor repayment of the loan at its due· 
time will be considered in default of this agreement. Remedies of default will result in 
a call on the note backed by the title and deeds in lieu of theA07 Fairington Dr. 
Summerville, SC 29485 property and 127 W Richardson Ave Summerville, SC 
29483 and protected by a dejan clause_ A grace period of 30 days from the due date 
will be given only one time within a twelve month period. 

.. In the case of any financial difficulties within the business and demand for additional 
financial assistance is needed, it is the responsibility of the Borrower to notify the 
Lender to reassess its position_ A determination will be made by the Lender 
cOntingent on the reasoning behind the shortfalls. 

.. Lenders are not respom~ible_ or liable for any pending or future lawsuits either 
criminal or domestic, federal or state liens, lawsuits, judgments, fines, etc_ that may 
arise directly or indirectly as a result ofthe business known as McGuire~s Irish Pub or 
its owners (Borrowers). 

e Any disputes that may_ arise between the Borrowe( and Lender will be handled in a 
civil manner at an appropriate time and place. Reconciliation of any dispute that is 
not resolved by both parties will refer to legal counsel if necessary. The Negligent 
party will be responsible for the attorney fees incurred_ 

ct If the Borrowers at any time during the terms of this agreement decide to sell any or 
all assets mentioned in this agreement, (home, business, commercial building) 
Lender must be notified immediately. Lender under this agreement reserves the first 
right of refusal to purchase any and/or all properties for fair mari5et value. If first right 
of refusal is waived by the Lender, monthly interest payments will continue until 
closing of said property. At closing of said property, satisfaction of the outstanding 
debt owed to the Lender including interest must be paid in full. 

o Certified Public Accountant Donald Smith is to be retained by the Borrower to insure 
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adequate record keeping of all financial transactions and expenses for a minimum of 
6 months. Accurate bookkeeping and accounting, along with a business plan, value 

. purchasing and $pending discipline, will be the goal to a successful return in the 
future. 

~ Managerial authority, procedures, financial statements, etc., must be ailocated by the 
Lender to insure quality control of the investment. Lenders will have the authority to 
request any. and. ail. aspects of ihe business opE!rations. Daily operations will be 
conducted by the Borrowers. 

• Representation of the Lenders and Borrowers will be delegated to Kelly Sheppard, 
currently a trusted employee of the Borrowers and family member of the Lender. She 
will oversee quality control of employees, inventory, customer service, operations, 
etc. All information obtained will be reported and discussed with her immediate 
supervisors will be David and Jacqueline Kroth. 

e Contact information of all vendors, creditors, distributors etc. related to the business 
.----------"---- -----------·musfoe~compiJecffor-recor(fKeeping5ytne-lender.--·---·------·---------------·-------------

The terms and negotiations of this contract were discussed in length by the Borrower and the 
Lender. Legal representation has been utilized by both parties and will continue to be used in the 
structuring of the Operating Agreement as well as future counsel. Both contributing parties are in 
full, clear and complete understanding on the terms of this Agreement. 

The terms and conditions contained in this Contract are confidential and shall not be made public to 
any other person or entity other than·the legal representatives of the parties. 

David Kroth (Borrower) ~~ C~Giles (Lender) 
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' .... 

WITNESS our hand and seal this 1st day of October, 2007. 

PROBATE: 

STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

) 
) 

PROBATE 

Personally appeared before me the undersigned witness who, being duly sworn, deposed 
and said that (s)he ~aw the Mortgagor (and each Mortgagor if more than one) sign, seal 
and deliver the foregoing Mortgage and that (s)he ~ogether with the other witness whose 
name appears as a witness, witnessed the execution thereof. 

Sworn to and s1.lbscribed before me this 
of October, 2007 

1* day 

_~_~--::-:---::--. ~_. ___ (Seal) 

'Notary Public for South Carflina
f My commission expires \ _t_2-811 

\\\1\111 1", I 
~\ ~ F " ", ~\\~ Ol '" ... ,'" ~\~"""'" O~ ' ....... 

f <J.«J..·~o T AR i-.... ~ ~ 
§ :'~y eomm. ExP.\ ~ 
~ : 01-24-2011 : = 
%. .. IP~··'.~UBL\V./~ j .... , u;..· .... ····ov ........ 

"I" H CAf{J\ """, 
"'tlIIIII\1 
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'. ·Od. 8. 2007 12:24PM o ·tlebaum&Murphy l.L.P. 

EXHIBIT "A" 

All that piece, parcel, or lot of land, "'lith the buildings and improvements thereon, 
sitUate, lying and being on the Northeast side of Richardson Avenue formerly First South 
Street, in ilie Town of Summerville, County of Dorchester and State aforesaid; Butting 
and BoundiD.g and Measu.:.-mg and Containing, as follows, to wit: Northeast on the lands 
now or fonnerly of Grainger, Fifty-eight (58) feet; Southeast, on lands now or fonnerly 
ofHM. Guerin, Two Hundred and Eight (208) Feet; Southwest on Richardson Avenue, 
aforesaid, Fifty-eight (58) Feet; and Northwest in lands now or formerly of Afiold W. 
KomsbIene, Sixty-One (61) Feet; be all of said dimensions more or less. 

Subject to any and all easements, restrictions, and rights-of-way of record. 
----- --- ------ ~--.-.- ---- ... -" --_ .. _. -- ..... _---_ ..... . 

~ -- --------- - ------ .'.' ... _---- --------------------- -------- - ---------

Being the same property conveyed to Low Country State Leasing, LLCDfBIA 
McGuire's Irish Pub by Deed of Michael Rabin and Elizabeth E. Rabin AIKIA EI~eth 
D. Edelson and AIKJ A Elizabeth E. Edelson dated October 8, 2004 and recorded in Book 
4445 at Page 208 in the Dorchester County Register of Deeds Office. 

TMS No.: 137-07-07-018 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 

SOUTHCOAST COMMUNITY BANK, ) 

Plaintiff, . 

v. 

LOW-COUNTRY STATE LEASING, 
LLC alk/a LOW-COUNTRY STATE 
LEASING, LLC d/b/a MCGUIRES 

....... -·--IRlSH-P-UB,bbG~MGGUIRES-IRISH 
PUB, LLC; JACQUELINE KROTH; 
DAVID A. KROTH; THE UNITED 
STATES OF AMERICA; SOUTH 
CAROLINA DEPARTMENT OF 
REVENUE; SOUTH CAROLINA 
EMPLOYMEN T SECURITY 
COMMISSION; TOWN OF 
SUMMERVILLE; CAROLINA WASTE 
SERVICES; OK GROCERY; and 
QUATTLEBAUM & MURPHY, LLP, 

Defendants. 

CHARLES R. GILES, JR, and ALBERT 
SHEPPARD, 

Intervenors/Claimants. 

) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO·, 2008-CP-18-1996 

CERTIFICATE OF SERVICE 

I certify that on tbis date a copy of the foregoing Motion for Leave to Intervene and Set 

Aside Decree of Foreclosure and Sale, or, in the Alternative, for Excess Proceeds and Claim of 

Entitlement to Excess Proceeds were served by mailing or hand delivery on the following: 

Samuel Altman, Esquire 
Derfner, Altman & Wilborn, LLC 
South coast Community Bank 
P.O. Box 600 
Charleston,' SC 29402-0600 

52. 

Low-Country State Leasing, LLC 
David Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 



Jacqueline Kroth 
407 Fairington Drive 
Summerville, SC 29485 

Ronaid.W. Urban 
Chief Counsel for Litigation South 
Carolina Department of Revenue 

P.O. Box 12265 
Columbia, SC 29211 

George W. Fennell 

Lee E. Berlinksky 
Assistant U.S. Attorney 
151 Meeting Street, Suite 200 
Charleston, SC 29401 

Romi Y. Robinson 
South Carolina Employment Security 
Commission 
P.O. Box 995 
Columbia, SC 29202 

Registered Agent Beth Mickalis 
..... ___ .... __ .... ___ J~~ar~_lin_a_Fll~J~~~ice~,J=~L.(; ...... _._._~_ ._~ .. __ . __ OK Gx.ocery_~_. ____ .... ~. 

5264-B International Blvd. 248 North Main Street 
North Charleston, SC 29418 Summerville, SC 29483 

McGuires Irish Pub, LLC 
David Kroth Registered Agent 

. 407 Fairington Drive 
Summerville, SC 29485 

D. Mark Stokes, Esquire 
Town of Summerville 
P.O. Box 60547 
N. Charleston, SC 29419 

Charleston, South Carolina 
.' . ;:-'fi,,-'\. 

May \ (~ ,2009 
09-287 
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David A. Kroth 
407 Fairington Drive 
Summerville, SC 29485 

Quattlebaum & Murphy, LLP 
Attorneys at Law 
136 West Richardson Avenue 
Summerville, SC 29483 

'1_L' E . olyn t jJ..Ctten, sqUlre 



STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

Southcoast Community Bank, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
\ 
J 

) 
) 
) 

Low-Country State Leasing, LLC a/ka ) 
Low-Country State Leasing, LLC d/ba ) 
McGuires Irish Pub, LLC; McGuires Irish ) 
Pub, LLC; Jacqueline Kroth; David A. ) 
Kroth; The United State~.9.fAm~Iic.q; ... __ ._J ... 

. South Caroiina-Dep~ent of Revenue; ) 
South Carolina Employment Security ) 
Commission; Town of Summerville; ) 
Carolina Waste Services; and OK Grocery; ) 
and Quattlebaum & Murphy, LLP, ) 

Defendants. 

Charles R. Giles, Jr. and Albert 
Sheppard, 

Intervenors/Claimants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT-OF COMMON PLEAS 

CASE NO.: 2008-CP-18-1996 

RETURl~ TO THE MOTION 
OF CHARLES R. GILES, JR. 
AND ALBERT SHEPPARD 

Southcoast Community Bank ("Southcoast"), the Plaintiff in the above captioned foreclosure' 

would respond to the Motion filed as follows: 

The document by which the Intervenors/Claimants claim an interest in the subject real estate 

that was sold at a foreclosure sale is entitled Promissory Note and Guaranty. In Article I of the 

Agreement, it is specifically noted in the second paragraph that the tax records show that the owner 

of record is Low Country State Leasing, LLC d/b/a McGuire's Irish Pub. The recorded document 

however, was not executed by the property owner, but was signed and indexed under the names 

Page 1 of 3. 
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David Kroth and Jacqueline Kroth. In examining the records of Dorchester County or any county 

iIi South Carolina, Southcoast, as any foreclosing plaintiff, has the right to rely on the indexed 

records of each County, which in this case did not reflect the owner of the property being the 

signatory who had executed the promissory noie and guaranty in favor of Mssrs. Giles and 

Sheppard. 

In this case it appears that the persons or entities involved in preparing the document on 

which Intervenors/Claimants rely failed to properly prepare said document and further to insure that 

The Intervenors/Claimants motion should be dismissed as there is no basis in fact or in law 

supporting a motion to set aside the Decree of Foreclosure and Sale in this case. I 

. Respectfully Submitted, 

June t ~'}009 . 
Charleston, South Carolina 

DERFNER, ALTMAN & WILBORN, LLC 

BY: __ ~_--,i_t({)_~ __ _ 
Samuel H. Altman 
PO Box 600 
Charleston, SC 29402-0600 

Phone: (843) 723-9804 
Fax: (843) 723-7446 
Email: saltman@dawlegal.com 

ATTORNEYS FOR PLAINTIFF 

I ft is important to note· that Southcoast Community Bank's first mortgage position is unquestioned and any 
claim, if any, that the Intervenors/Claimants have would be limited to one for surplus funds only. 

Page 2 of 3 
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CERTIFICATE OF SERVICE 

I her~by certify that a true and correct copy of the foregoing Notice of Hearing has been served on 

the following by depositing same in the United States mail, properly addressed and postage prepaid, this 

io,-h I 

l.:.u.bday of June, 2009 as fo!!ows: 

Low-Country State Leasing, LLC 
David Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 

David-AK:roth' . 
407 Fairington Drive 
Summerville, SC 29485 

Beth Mickalis 
OK Grocery 
248 N. Main Street 
Summerville, SC 29483 

Romi Y. Robinson, Esquire 
South Carolina Employment Security 
Commission 
P.O. Box 995 
Columbia, SC 29202 

Lee E. Berlinsky, Esquire 
Assistant U.S. Attorney 
151 Meeting Street, Ste 200 
Charleston, SC 2940 I 

George W. Fennell, Registered Agent 
Carolina Waste Services, LLC 
5264-B International Blvd 
North Charleston, SC 29418 

McGuires Irish Pub, LLC 
David A. Kroth, Registered Agent 
407 Fairington Drive 
Summerville, SC 29485 

Jacqueline Kroth 
407 Fairington Drive 
Summerville, SC 29485 

Quattlebaum & Murphy, LLP 
Attn: Pennie Folden 
136 W. Richardson Ave. 

'Summerville,·SC 29483 

Ronald W. Urban, Esquire 
S.C. Department of Revenue & Taxation 
PO Box 12265 
Columbia, SC 29211 

D. Mark Stokes, Esquire 
Town of Summerville 
PO Box 60547 
North Charleston, SC 29419 

Steven L. Smith, Esquire 
Smith & Koontz, P A 
P.O. Box 40578 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER CASE NUMBER: 2008-CP-18-1996 

Southcoast Community Bank, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Low-Country State Leasing, LLC ) 
a/k/a Low-Country State Leasing, ) 
LLC d/b/a McGuires Irish Pu1:;>,.LLC; ) 
McGuires . Irishpub~·Li.C; ) 
Jacqueline Kroth; David A. Kroth; ) 
The United States of America; ) 
South Carolina Department of Reven~e;) 
South Carolina Employment Security ) 
Commission; Town of Summerville; ) 
Carolina Waste Services; OK Grocery; ) 
and Quattlebaum & Murphy, LLP, ) 

) 
Defendants. ) 

------------------------------------) 

TO: South Carolina Department of Revenue; Murphy Law Firm, LLC; 
United States of America; South Carolina Employment Security 
Commission; Town of Summerville; Charles R. Giles,Jr.; Albert 
Sheppard and their attorneys. 

PLEASE TAKE NOTICE of the following hearing, time and place. 

Nature of hearing: Motion For Leave To Intervene and Set Aside 
Decree of Foreclosure and Sale; 

Date and time: 

Place: 

Presiding Judge: 

Entitlement to Surplus Fund 

Tuesday, August 11, 2009 at 10:30 a.m. 

Dorchester County Courthouse 

St. George, South Carolina 

Patrick R. Watts, Master in Equity 

Page 1 of 3 
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Any party desiring a verbatim record 

Patrip- ~. Watts 
Master in Equity 

Page 2 of 3 
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CASE NUMBER: 2008-CP-18-1996 

I hereby certify that as assistant to the Dorchester County 
Master in Equity I personally mailed a copy of the attached 
Notice of Hearing to the persons whose names and ~ddresses appear 
below by depositing such, properly addressed with correct postage 
prepaid for first class delivery, in the United States mail at 
the United States Post Office for St. George, South Carolina, at 

5: 30 0' clock p.m. on JUDe 14 Mt2'J . 

. RonaldvLUrban 
Chief Counsel for Litigation 
South Carolina Dept. of Revenue 
P.O. Box 12265 
Columbia, SC 29211 

Christopher J. Murphy 
Attorney at Law 
136 W. Richardson Avenue 
Summerville, SC 29483 

Lee E. Berlinsky 
Assistant U.S~ Attorney 
151 Meeting Street; Ste 200 
Charleston, SC 29401 

Romi Y. Robinson 
Attorney for SCESC 
P.O. Box 995 
Columbia, SC 29202 

D. Mark Stokes 
Attorney at Law 
P.O. Box 60547 
N. Charleston, SC 29419 

Steven L. Smith 
Attorney at Law 
P.O. Box 40578 
Charleston, SC 29423 
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STATE OF SOUTH CAROLINA 

FILED/RECORDED 
October 8, 2007 

DORCHESTERCOUNTi 
REGISTER OF DEEDS 
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PROMISSORY I GUARANTY AGREEMENT 
COUNTY OF DORCHESTER 

This Agreement is entered into as of the Effective Date of October 1, 2007 (as defined 
herein) between Albert Sheppard and Charles R. Giles Jr., having a principal address of P.O.Box 
882 Summerville, SC 29484 (Lender) and David and Jacqueline Kroth, AKA Low country State 
Leasing, AKA McGuire's Irish Pub having its principal a~ddress of 407 Fairington Drive Summerville, 
SC 29485 and/or 127 W Richardson Ave. Summerville, se 29483 (Borrower) 

ARticL.E! . 

AGREEMENT OF TERMS 

In consideration of the agreements, Lender hereby agrees to loan to the Borrower (as 
defined below) the amount of $12,405.33 made payable to Rodgers, Townsend & Thomas, PC for 
the settlement purposes only regarding trye foreclosure of their home at 407 Fairington Drive 
Summerville, se 29485. 

Furthermore, the Lender has agreed to include additional funds as a loan to David and 
Jacqueline Kroth, owners of the commercial building and business located at 127 W Richardson 
Ave. Summerville, se 29483 known as McGuire's Irish Pub. Tax records show the owner of record 
as Low Country State Leasing, LLC DBA as McGuire's Irish Pub. This loan will represent the 
outstanding, delinquent taxes owed to the State of South Carolina by the Borrower as well as 
miscellaneous debts accrued in order to satisfy its debtors and reopen for business. Debts paid by· 
Lender not to exceed $100,000.00. These debts are to be secured by a Dejan clause with deeds in 
lieu, holding as collateral the title and deeds in lieu of the two properties stated in this agreement as 
Exhibit 1 and 2. The terms and conditions of this Agreement are defined below in Article II. 

ARTICLE" 

DEFINED TERMS AND CONDITIONS-

FOR VALUE AND CONSIDERATION RECEIVED, David and Jacqueline Kroth (Borrower) 
personally guarantee to repay Albert Sheppard and Charles R. Giles Jr. (Lender) in full, the total 
amount borrowed. Repayment of funds in the amount of $ 100,000.00 plus interest includes the 
satisfaction and settlement regarding the foreclosure of 407 Fairington Drive Summerville, se 
29485. This will be secured by holding title and deeds in lieu of the primary residence bearing TMS 
# 1710203015 and commercial building and business bearing TMS # 1370707018 located in 
Dorchester County, South Carolina. 

Both parties are to amend existing operating agreement if one exists or create a new 
operating agreement between the Lender and the Borrower within 5 business days to include the 
following: 

Repayment terms: As agreed, the repayment of the loan will be structured as follows: 

• Interest only monthly payments in the amount of $ 3,000.00 will be due every month 
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starting.on.November 1.0, 2007. Payment must be received by no later than the 15lh 

of the said month. Failure to receive payment by the 15lh of the month will be 
considered delinquent and may be considered in default. It is the responsibility of the 
Borrower to notify tht;! Lender of a late payment. 

o interest payments of $ 3,000.00 will be paid to the Lender for a minimum of One (1) 
year and a maximum two (2) years. If the Borrower chooses to satisfy the 
outstanding debt of $1 00, 000.00 in a lump sum payment anytime within the first year, 
the settlement amount including interest will be calculated as follows: 
$ 3,000.00 (monthly interest) X 12 months =:= $ 36,000.00 + 
$100,000.00 (total loan amount) = $ 136,000.00 payoff 

.0 If the Borrower decides to continue its loan into the second year, monthly interest wi" 
continue at $ 3,000.00 per month for 12 months. Early repayment of the loan by the 
Borrower at any time in the second year term will result in the same calculated payoff 

..... ~~.L111h_epreviousyear. Total due lump sum payment of $136,000.00 to satisfy debt 
." First payment due November 10, 2007. 
o One year minimum to expire on Friday, November 10, 2008. 
o Two year maximum to expire on Saturday, November 10,2009. 
o Lenders must be notified within 45 days of the expiration date stating their intentions 

to either satisfy the loan or continue into the second term. 
• If the repayment of the loan in its full amount including interest, cannot be satisfied 

by the November 101h, 2009 maturity date, notification by the Borrower must be given 
to the Lender 45 days prior to the expiration date. Remedies must take place to 
satisfy the outstanding debt. This will be determined by the Lender. 

• Failure to make monthly interest payments and lor repayment of the loan at its due 
time will be Considered in default of this agreement. Remedies of default will result in 
a call on the note backed by the title and deeds in lieu of theA07 Fairington Dr. 
Summerville, SC 29485 property and 127 W Richardson Ave Summerville, SC 
29483 and protected by a dejan clause. A grace period of 30 days from the due date 
will be given only one time within a twelve month period. 

• In the case of any financial difficulties within the business and demand for additional 
financial assistance is needed, it is the responsibility of the Borrower to notify the 
Lender to reassess its position. A determination will be made by the Lender 
contingent on the reasoning behind the shortfalls. 

• Lenders are not responsible. or liable for any pending or future lawsuits either 
criminal or domestic, federal or state liens, lawsuits, judgments, fines, etc. that may 
arise directly or indirectly as a result of the business known as McGuire's Irish Pub or 
its owners (Borrowers) .. 

• Any disputes that may arise between the Borrower and Lender will be handled in a 
civil manner at an appropriate time and place. Reconciliation of any dispute that is 
not resolved by b()th parties will refer to legal counsel if necessary. The Negligent 
party will be responsible for the attorney fees incurred. 

• If the Borrowers at any time during the .terms of this agreement d~cide to sell any or 
all assets mentioned in this agreement, (home, business, commercial building) 
Lender must be notified immediately. Lender under this agreement reserves the first 
right of refusal to purchase any andlor all properties for fair market value. If first right 
of refusal is waived by the Lender, monthly interest payments will continue until 
closing of said property. At closing of said property, satisfaction of the outstanding 
debt owed to the Lender including interest must be paid in full. 

o Certified Public Accountant Donald Smith is to be retained by the Borrower to insure 
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adequate record keeping of all financial transactions and expenses for a minimum of 
6 months. Accurate bookkeeping and accounting, along with a business plan, value 

-purchasing and $pending discipline, will be the goal to a successful return in the 
future. 

• Managerial authority, procedures, financial statements, etc., must be allocated by the 
Lender to insure quality control of the inves~ment. Lenders will have the authority to 
request any. and. all. aspects of the business opE!rations. Daily operations will be 
conducted by the Borrowers. 

e Representation of the Lenders and Borrowers will be delegated to Kelly Sheppard, 
currently a trusted employee of the Borrowers and family member of the Lender. She 
will oversee quality control of employees, inventory, customer service, operations, 
etc. All information obtained will be reported and discussed with her immediate 
supervisors will be David and jacqueline Kroth . 

... • .. Contact information of all vendors, creditors, distributors etc. related to the business 
must be compiled for record keeping by the Lender. 

The terms and negotiations of this contract were discussed in length by the Borrower and the 
Lender. Legal representation has been utilized by both parties and will continue to be used in the 
structuring of the Operating Agreement as well as future counsel. Both contributing parties are in 
full, clear and complete understanding on the terms of this Agreement. 

The terms and conditions contained in this Contract are confidential and shall not be made public to 
any other person or entity other than·the legal representatives of the parties. 

David Kroth (Borrower) 
~E~ 

Carles R. Giles (Lender) 
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WITNESS our hand and seal this I sf- day of October, 2007 . 

. Signed, sealed arid delivered in the presence of: 

(Witness 2) 

PROBATE: 

STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

) 
) 

PROBATE 
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Personally appeared before me the undersigned witness who, being duly sworn, deposed 
and said that (s)he ~aw the Mortgagor (and each Mortgagor if more than one) sign, seal 
and deliver the foregoing Mortgage and that (s)he together with the other witness whose 
name appears as a witness, witnessed the execution thereof. 

Sworn to and subscribed before me this 
of October, 2007 

15t- day 

_~_~_~_~ ___ (Seal) 

Notary Public for South car~lina 
My commission expires \ _Q:4;I'H /1 

\\\11111"" I 
",\~\\€. FOl "'" ...... ' ~\~ ......... D~', 
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Oct. 8. 2007 12:24PM Quattlebaum & Murphy L. L. P. 

All that piece, parcel, or lot of land, Vtith the buildings and improvements thereon, 
sitUate, lying and being on the Nort.lJ.east side of Richardson Avenue fOITllerly First South­
Street, in the Town of Suriunerville, County of Dorchester and State aforesaid; Butting 
and Bounding and Measuring and Containing, as follows, to wit: Northeast on the lands 
now or foonerly of Grainger, Fifty-eight (58) feet; Southeast, on lands now or formerly 
of H.M. Guerin, Two Hundred and Eight (208) Feet; Southwest on Richardson Avenue, 
aforesaid, Fifty-eight (58) Feet; and Northwest in lands now or formerly of Arnold W. 
Komsb.rene, Sixty-One (61) Feet; be all of said dimensions more or less. 

Subject to any and all easements, restrictions, and rights-of-way of record. 
--- ------ .- ._------ ----- -.. -~------.-----­-- ----- -- - ~--- - -- - - .. --- - -- ----- + 

Being the same property conveyed to Low Country State Leasing, LLC D/B/A 
McGuire's Irish Pub by Deed of Michael Rabin and Elizabeth E. Rabin AlKJA Elizabeth 
D. Edelson and AfKJ A Elizabeth E. Edelson dated October 8, 2004 and recorded in Book 
4445 at Page 208 in the Dorchester County Register of Deeds Office. 

TMS No.: 137-07-07-018 
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CERTIFICATE OF COUNSEL 

The undersigned hereby certifies that the Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 

January ~010 


