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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG FIRST JUDICIAL CIRCUIT =
South Carolina Federal Credit Union CASE NO: 2011-CP-38-1392

Plaintiff, DOROTHY HARLEY SISTRUNK’S . _,
OBJECTIONS TO JUDICIAL ERRORS;- -
vs. RE: A JUDGMENT ON A COMPLAINT
Dorothy Harley Sistrunk, A/K/A; Dorothy {II{{A(’)I‘TVIVOANS NNEEvvgg gg‘“gg :NI;)E OF
Harley-Sistrunk, A/K/A; Dorothy A. ADDITIONAL ERRORS OF FACT OR LAW
Harley, THAT ARE NOT IN ACCORDANCE WITH

' SOUTH CAROLINA’S RULES OF CIVIL
Defendant, PROCEDURE, RULES OF EVIDENCE,
PRECEDENT AND AMENDMENT VII TO
THE CONSTITUTION OF THE UNITED
STATES OF AMERICA.

April 30, 2015

L Let it be known that 18 U.S. Code § 1621 clearly states in pertinent parts; "[W]hoever—
(1) baving taken an oath before a competent tribunal, officer, or person, in any case in which a
law of the United States authorizes an oath to be administered, that he will testify, declare,
depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by
him subscribed, is true, willfully and contrary to such oath states or subscribes any material
matter which he does not believe to be tfue; or (2) in any declaration, certificate, verification, or
statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code, willfully subscribes as true any material matter which he does not believe to be true; is
guilty of perjury and shall, except as otherwise expressly provided by law, be fined under this
title or imprisoned not more than five years, or bothj This section is applicable whether the

statement or subscription is made within or without the United States."

IL 28 U.S. Code § 1746 clearly states in pertinent parts; "[W]herever, under any law of the
United States or under any rule, regulation, order, or requirement made pursuant to law, any
matter is required or permitted to be supported, evidenced, established, or proved by the sworn
declaration, verification, certificate, statement, oath, or affidavit, in writing of the person making
the same (other than a deposition, or an oath of office, or an oath required to be taken before a
specified official other than a notary public), such matter may, with like force and effect, be

supported, evidenced, established, or proved by the unsworn declaration, certificate,
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verification, or statement, in writing of such person which is subscribed by him, as true under
penalty of perjury, and dated, in substantially the following form:

(1)  If executed without the United States: “I declare (or certify, verify, or
state) under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct. Executed on (date). (Signature)”.

(2) If executed within the United States, its teritories, possessions, or
commonwealths: “I declare (or certify, verify, or state) under penalty of pexjury
that the foregoing is true and correct. Executed on (date). (Signature)”. "

I

III. Rule 11(c), SCRCP clearly states in pertinent parts; "[A]ffidavits or verifications
authorized or permitted under these Rules shall be written statements or declarations by a party
or his attorney of record or of a witness, sworn to or affirmed before an officer authorized to
administer oaths, that the affiant knows the facts stated to be true of his own knowledge, except

as to those matters stated on information and belief and as to those matters that he believes them

to be true."

(1) United States v. Bueno-Vargas, 383 F.3d 1104, 1111 (9th Cir. 2004).
("true test" for whether a declaration is made under oath or affirmation "is
whether the procedures followed were such that perjury could be charged therein
if any material allegation contained therein is false.").

(2)  Jones v. Blanas, 393 F.3d 918 (9th Cir. 2004) "[U]nder 28 U.S.C. § 1746,
a matter may be proved by a signed statement, executed within the United States,
that reads: "I declare (or certify, verify, or state) under penalty of perjury under
the laws of the United States of America that the foregoing is true and correct.

Executed on (date)."

3) Schroeder v. McDonald, 55 F.3d 454, 460 n. 10 (9th Cir.1995) (pleading
counts as "verified" if the drafter states under penalty of perjury that the contents
are true and correct).

IV. Based on the above Laws, Rule and Precedents; as the Defendant in this case, I, Dorothy
Harley Sistrunk, declare; under the PENALTY of PERJURY, under the laws of the United States
of America and in compliance with Rule 11(c), SCRCP, that the following stated facts are true

Dgrothy H%ey Sistrunk

and correct. Executed on April 30, 2015.



As the Defendant in this case, I, Dorothy Harley Sistrunk, under the Penalty of Perjury,
will state my Objections to Judicial Errors; Re: A Judgment on a Complaint That Was Never
Filed; a Denial of a Motion Never Filed, and Additional Errors of Fact or Law That Are Not in
Accordance with South Carolina’s Rules of Civil Procedure, Rules of Evidence, Precedent and
Amendment VII to the Constitution of the United States of America. The reference documents in
which these errors occurred were retrieved from the mailbox at 423 Bayne Street in Orangeburg,
South Carolina on March 28, 2015 {Order of Judgment — See Exhibit 41} and April 23, 2015
{Denial of a Motion that was never filed by the Defendant — See Exhibit 46}

V. TO: SOUTH CAROLINA FEDERAL CREDIT UNION, PLAINTIFF...
1. YOU WILL PLEASE TAKE NOTICE that the above named Defendant has
filed her Objections to Judicial Errors based on procedures in Federal Courts that will be

identified in this Verified Pleading that are relevant to these proceedings and this action. [Note:

Boldness and Underling will be for emphasis throughout.]

(1) Rule 7(b)(1), SCRCP, clearly states in pertinent parts; “[A]n
application to the court for an order shall be by motion which, unless made
during a hearing or trial in open court with a court reporter present, shall
be made in writing, shall state with particularity the grounds therefor, and
shall set forth the relief or order sought. The requirement of writing is
fulfilled if the motion is stated in a written notice of the hearing of the
motion.” :

(2)  There is no Motion to Reconsider in the Federal Rules of Civil
Procedure..or in South Carolina’s Rules of Civil Procedure and the Motion
I filed stated with specificity and particularity the grounds therefor.
VL. GROUNDS FOR OBJECTING TO JUDICIAL ERRORS OF FACT OR LAW
2. My Objections are being filed so that the court can correct its own Errors of Fact

or Law. Egregious Judicial Errors have been made; i.e., the ehtering of a Judgment Order into

the record for a Complaint that was never filed {Exhibit 41} and Denial of a Motion I never filed.

{Exhibit 46} These errors have been compounded by additional Errors of Fact or Law that are

not in accordance with South Carolina’s Rules of Civil Procedure, Rules of Evidence, Precedent

and Amendment VII to the Constitution of the United States of America.

3. There isno Rule of Civil Procedure in South Carolina that allows a litigant to
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address a Judge’s error during a proceeding. The procedure being followed to object comes from
rulings in federal courts relative to a Judge’s mistake/s during a federal judicial proceeding.
According to the rulings or decisions I have read, the following (4) elements must be present:

(a) There is an "error";
(b)  The error is "clear or obvious, rather than subject to reasonable dispute";

(c) The error "affected the appellant's substantial rights, which in the ordinary
case means" it "affected the outcome of the district court proceedings"; and

(d)  The error seriously affect[s] the fairness, integrity or public reputation of
judicial proceedings.

1) Puckett v. US, 129 S. Ct. 1423 (2009) “[I]f a litigant believes that
an error has occurred (to his detriment) during a federal judicial proceed-
ing, he must object in order to preserve the issue. If he fails to do so in a
timely manner, his claim for relief from the error is forfeited. "No pro-
cedural principle is more familiar to this Court than that a ... right may be
forfeited in criminal as well as civil cases by the failure to make timely
assertion of the right before a tribunal having jurisdiction to determine it."
Yakus v. United States, 321 U.S. 414, 444, 64 S.Ct. 660, 88 L.Ed. 834
(1944). If an error is not properly preserved, appellate-court authority to
remedy the error (by reversing the judgment, for example, or ordering a
new trial) is strictly circumscribed. There is good reason for this; "anyone
familiar with the work of courts understands that errors are a constant in
the trial process, that most do not much matter, and that a reflexive incli-
nation by appellate courts to reverse because of unpreserved error would
be fatal." United States v. Padilla, 415 F.3d 211, 224 (C.A.1 2005) (en
banc) (Boudin, C. J., concurring).”

(2) US v. Marcus, 130 S. Ct. 2159 (2010) “[R]ule 52(b) permits an
appellate court to recognize a "plain error that affects substantial rights,"
even if the claim of error was "not brought" to the district court's
“attention." Lower courts, of course, must apply the Rule as this Court has
interpreted it. And the cases that set forth our interpretation hold that an
appellate court may, in its discretion, correct an error not raised at trial
only where the appellant demonstrates that (1) there is an "error"; (2) the
error is "clear or obvious, rather than subject to reasonable dispute"; (3)
the error "affected the appellant's substantial rights, which in the ordinary
case means" it "affected the outcome of the district court proceedings";
and (4) "the error seriously affect[s] the faimess, integrity or public
reputation of judicial proceedings." Puckett v. United States, 556 U.S. __,
_, 129 S.Ct. 1423, 1429, 173 L.Ed.2d 266 (2009) (internal quotation
marks omitted); see also United States v. Olano, 507 U.S. 725, 731-737,
’ 113 8. Ct. 1770, 123 L.Ed.2d 508 (1993); Johnson v. United States, 520
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U.S. 461, 466-467, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997); United States
v._Cotton, 535 U.S. 625, 631-632, 122 S.Ct. 1781, 152 L.Ed.2d 860
(2002).

(3)  Fisher v. Bybee, 2004 UT 92 (Utah: S. Ct. 2004) “...[t]he term
"mistake," as used in rule 60(b)(1), has general application to the activities
of counsel and parties, but seldom extends to judicial decisions, we bring
logical harmony to this component of the rule. The other forms of
unintentional conduct that rule 60(b)(1) deems eligible to be considered as
grounds to set aside a judgment—inadvertence, surprise, and excusable
neglect—are aptly suited to describe circumstances which might befall
counsel or parties. Those afflicted by these circumstances are also best
suited to explain them to a court in a motion for relief under rule 60(b)(1).
The same is not true of the inadvertence, surprise, or neglect, which might
influence the decision of judges. It would be far-fetched, indeed, for a
party to bring a rule 60(b)(1) motion based on the claim that a judge's
unfavorable ruling could be traced to one or more of these untoward
circumstances.”

(4) Gricev. J Ray McDermott and Company, Inc., 465 F. 2d 486 (5"'
Cir. 1972) “[W]e recognize that "[i]t is the general rule that the appellate
court will not consider trial errors to which no timely objection has been
made. [But the] rule is not inexorable and is subject to exception.
[Citations omitted]. Where it is apparent on the face of the record that a
miscarriage of justice may have resulted from counsel's failure to properly
protect the interest of his client by timely objection, the error must be
noticed and rectified."”

4. Objection to Judicial Error #1: I did not file a Motion to Reconsider on April 6,

2015, the Motion that is filed is to Alter or Amend the Judgment Pursuant to Rule 59(e), SCRCP.

{Refer to Clerk of Court’s Record/s and/or Calendar/s}

(1)  Rule 78(c), SCRCP, clearly states in pertinent parts; “[T]he clerk
shall also keep such other books and records as may be required, and shall
produce the Code of Laws, the rules, the calendars and the file book upon
request of the court.”

(2)  Rule 79(e), SCRCP, clearly states in pertinent parts; “[I}n addition
to the file book, each clerk of court shall maintain a motion calendar in
such form as prescribed by the Office of South Carolina Court
Administration. The clerk of court shall place on the motion calendar all
pending motions and other matters requiring a summary hearing before the
judge. The motion calendar shall contain the case number, date of request,
name of the action, attorneys involved and the nature of the motion to be
presented.” {See Attached Exhibits 42-45}

-5-
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5. Objection to Judicial Error #2: 1 did not file a Motion for a New Trial in

conjunction with a Motion to Reconsider. On April 8, 2015, my New Trial Motion was filed
pursuant to Rule 52(b), SCRCP and as stated with specificity, in conjunction with my Motion to

Alter or Amend that was filed on April 6, 2014. In conjunction with... because of the language

of Rule 52(b), SCRCP. {See Exhibit 44, Pg 1 & Exhibit 45}

6. Objection to Judicial Error #3: There is no filed Complaint or an Amended

filed Complaint or Debt Collection for a LOANLINER® loan dated February 28, 2003. {Review

Adjudicative Fact #49, onpg 25, in my Memorandum Supporting Motion to Alter or Amend the

Judgment & the Court’s Records} -

7. Objection to Judicial Error #4: My Recoupment Defense; regardless of how it

was stated survives TILA’s 1-year limit. {See my Legal Memorandum Supporting Motion to

Alter or Amend, pgs 11-13 & 18}

8. I did not mislabel my post judgment motion and I did not file a Motion to Recon-

sider under Rule 59(e), SCRCP. The language of my filed motion is clear and unambiguous and
the Motion, to Alter or Amend I filed requires a ruling from the Court relative to the Motion I

filed. {See Exhibits 42-45}

Elam v. South Carolina Dept. of Transp., 602 SE 2d 772 (2004) “[R]ule
59(e) in the South Carolina and federal rules of civil procedure is
practically identical. Neither contains any provision for a motion for
"reconsideration." However, federal courts consider it. appropriate for a
party to make a "motion for reconsideration” under Rule 59(e) even
though the rule mentions only a "motion to alter or amend a judgment.”
This view holds true even when a party mislabels a post-trial motion. See
Blair v. Equifax Check_Services, Inc., 181 F.3d 832, 837 (7th Cir.1999)
(Rule 4(a)(4), FRAP, restates long-accepted practice of considering
motions for reconsideration, a practice independent of any appellate rule);
12 Moore's Federal Practice § 59.30[2][a] and [7]; 11 Wright, Miller &
Kane § 2810.1; 20 Moore's Federal Practice §§ 304.13[2] and
304.13{4][b] (3d ed. 2003). "[T]he wisdom of giving district courts the
opportunity promptly to correct their own alleged errors is all the justifica-
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tion needed" for the practice of freely allowing a motion for reconsidera-
tion. Blair, 181 F.3d at 837. In fact, the United States Supreme Court
explicitly has described a motion under federal Rule 59(¢) as one which
"involves reconsideration of matters properly encompassed in a decision
on the merits." Osterneck v. Ernst & Whinney, 489 U.S. 169, 174, 109
S.Ct. 987, 990, 103 L.Ed.2d 146, 154 (1989)”

A. Ending this case without a ruling on the issues raised would be a
violation of South Carolina’s Rules of Evidence.

9. In addition to ruling on and entering a Judgment Order for a Complaint that was
never filed by the Plaintiff, SCFCU {Exhibit 41} and denying a Motion that I never filed

according to the specific language of the motion — to...Alter or Amend; {Exhibits 42-43},

Objection to Judicial Error #5, The Court failed to acknowledge the Qffers of Proof in my

Adjudicative Facts that should have been apparent from the context.

10. I specifically requested Judicial Notice of Adjudicative Facts in my Legal

Memorandum Supporting Motion to Alter or Amend the Order of Judgment. Judicial Notice is

mandatory when requested and my Adjudicative Facts should have been considered by the Court.
Therefore, the current order to end this case was also entered in violation of Rules 103(a)(2), and

201(d), SCRE. { State v. Foster, 277 S.C. 211, 212, 284 S.E.2d 780, 780 (1981)}

B. Ending this case without a ruling on the issues raised would also be a
violation of a federal mandate and long standing legal precedents.

11.  Objection to Judicial Error #6: The Court ignored SCFCU’s TILA violations

and liability. Once a violation of TILA is discovered, the Court has no discretion with respect to

liability. {See Johnson v. McCrackin-Sturman Ford_Inc., 527 F 2d 257, 262 (3d Cir.1975) pg

12, Legal Memorandum Supporting Motion to Alter or Amend}

12. Objection to Judicial Error #7: The Court’s acceptance of false evidence is not

only a violation of South Carolina’s and the Federal Rules of Evidence, it is also a violation of

Rule 60(b)(3), SCRCP, that specifically allows for judgments to be set aside for Misrepresenta-

-
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tion or Misconduct by an Adverse Party. SCFCU’s presenting an Addendum to the Court as

though one were given to me on September 5, 2002; by definition; is either, “Fraud” - a

deliberated deception; a “Misrepresentation” — false evidence; or “Misconduct by an Adverse

Party” that can also be defined as...and/or....described as....Improper Conduct or Dishonest Con-

duct during a legal proceeding. The Court must also decide this issue.

C.

1) Pope v. Federal Express Corp., 138 F.R.D. 675, 683 (W.D. Mo.
1990), aff’d in part, vacated in part on other grounds, 974 F.2d 982, 984
(8th Cir. 1992) (court has inherent power to sanction litigants for improper
conduct) Pope, 138 F.R.D. at 682 (dishonest conduct by a party or con-
duct that “threatens the integrity of the judicial process” is grounds for
dismissal with prejudice under Rule 41(b)).

(2)  Black’s Law Dictionary (rev. 4™ ed 1968) pg 1150, defines
Misconduct in pertinent parts as; “[A] transgression of some established
and definite rule of action, a forbidden act, a dereliction from duty,
unlawful behavior, willful in character, improper or wrong behavior; its
synonyms are misdemeanor, misdeed, misbehavior, delinquency, impro-
priety, mismanagement, offense, but not negligence or carelessness.”

Ending this case without a ruling on my counterclaims would be
another error of law. ‘

13.  Objection to Judicial Error #8: Ending this case without a ruling on my coun-

terclaims is a Manifest Injustice, an egregious Error of Law and an Abuse of Discretion.

(1)  Johnson v. SC National Bank, 354 SE 2d 895 (1987) “[w}here a
complaint is equitable and the counterclaim is legal and compulsory, the
trial judge has two options. He may either order separate trials pursuant to
Rule 42(b) or may order the claims tried in a single proceeding. In making
this determination, caution should be taken to assure that, under the
circumstances of the case, a joint trial will not deprive a party of his right
to a full jury trial of legal issues ---- Moreover, when issues common to
both legal and equitable claims are to be tried in a single proceeding, legal
issues are to be determined first, and the findings of the jury are binding
on the sitting judge, as trier of the equitable claims....” (Citations omitted)

(2)  Rule 42(b), SCRCP, clearly states in pertinent parts; “[T]he court,
in furtherance of convenience or to avoid prejudice, or when separate trials
will be conducive to expedition and economy, may order a separate trial of
any claim, cross-claim, counterclaim, or third-party claim, or of any
separate issue or of any number of claims, cross-claims, counterclaims,
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third-party claims, or issues, always preserving inviolate the right of trial
by jury as declared by the Constitution or as given by a statute of the
State.”

D. Ending this case without a ruling on my affirmative defenses of -
Recoupment and Unjust Enrichment would also be an Error of Law

and an Abuse of Discretion.

14, Objection to Judicial Error #9: Ending this case without a ruling on my

Affirmative Defenses of Recoupment and Unjust Enri_chment is another Manifest Injustice,

another egregious Error of Law and another Abuse of Discretion. As stated in my filed

Pleadings, my loan was handled by telephone and not in person. Therefore, it was impossible for

- SCFCU’s personnel to give me an Addendum over the telephone. This statement has been

Sworn to, Notarized and Verified and has never been denied or refuted by anyone from SCFCU
that was alivé or employed by SCFCU in 2002 or 2003. Any such attempt by SCFCU’s
personnel would be Perjury and Dishonest Conduct.

15.  If the Court is deceived by false testimony or the presentation of false evidence by
an adverse party and enters a judgment based on the presentation of false testimony and/or false
evidence, such reliance voids the Judgment of the Court. However, the evidence must be clear
and convincing. Therefore, see Exhibit 3 in SCFCU’s Presentation Notebook that was used at

the hearing on February 15, 2015.

1 "[A]ccordingly, cases require a party seeking to show fraud on the
court to present clear and convincing evidence of the following elements:
"1) [conduct] on the part of an officer of the court; that 2) is directed to the
judicial machinery itself; 3) is intentionally false, willfully blind to the
truth, or is in reckless disregard of the truth; 4) is a positive averment or a
concealment when one is under a duty to disclose; and 5) deceives the
court." Johnson v. Bell, 605 F.3d 333, 339 (6th Cir. 2010); (quoting Carter
v. Anderson, 585 F.3d 1007, 1011-12 (6th Cir. 2009)).”

2) Giglio v. United States, 405 US 150 (1972) “[A]s long ago as
Mooney v. Holohan, 294 U. S. 103, 112 (1935), this Court made clear that
deliberate deception of a court and jurors by the presentation of known
false evidence is incompatible with "rudimentary demands of justice."
This was reaffirmed in Pyle v. Kansas, 317 U. S. 213 (1942). In Napue v.
Illinois, 360 U. S. 264 (1959), we said, "[t]he same result obtains when the
State, although not soliciting false evidence, allows it to go uncorrected
when it appears." Id, at 269.”

(3)  Nixv. Whiteside, 475 US 157 (1986) “[IIn Strickland, we recog-
nized counsel's duty of loyalty and his "overarching duty to advocate the

9.
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defendant's cause." Ibid. Plainly, that duty is limited to legitimate, lawful
conduct compatible with the very nature of a trial as a search for truth.
Although counsel must take all reasonable lawful means to attain the
objectives of the client, counsel is precluded from taking steps or in any
way assisting the client in presenting false evidence or otherwise violating
the law. This principle has consistently been recognized in most
unequivocal terms by expositors of the norms of professional conduct
since the first Canons of Professional Ethics were adopted by the
American Bar Association in 1908.”

“) Stop & Shoppe Mart, Inc., 854 So. 2d at 787, Wendt v. Laske, 760
So. 2d 1125 (Fla. 5th DCA 2000), (reversing summary judgment where
affirmative defenses were raised that were not addressed in trial court’s
order); Fla. Dep’t of Agric. v. Go Bungee, Inc. , 678 So. 2d 920, 921 (Fla.
5th DCA 1996) (holding trial court’s failure to address affirmative
defenses before granting summary judgment was error).

Ending this case without a jury trial would be a_ violation of
Amendment VII to the Constitution of the United States of America

and another Abuse of Discretion.

Objection to Judicial Error #10: Ending this case without a jury trial would be a

violation of Amendment VII to the Constitution of the United States of America. Amendment

VII preserves "the right of trial by jury” in civil cases.

(1)  Amendment VII clearly states; “[I]n suits at common law, where
the value in controversy shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a jury, shall be otherwise
reexamined in any court of the United States, than according to the rules
of the common law.”

(2)  Landgraf v. Ellsworth, 126 NW 2d 766 (Minn: S. Ct. 1964) “{I]t
has been held that Amendment VII of the United States Constitution
applies only to Federal and not to state action. However, determination of
the right to a jury trial under the facts of this case would be much the same
under either the Federal or state constitution. One of the best discussions
of this question may be found in Dairy Queen, Inc. v. Wood, 369 U.S. 469,
77, 82 S. Ct. 894, 899, 8 L. ed. (2d) 44, 51, where the court said: “[W]e
think it plain that their claim for a money judgment is a claim wholly legal
in its nature however the complaint is construed. As an action on a debt
allegedly due under a contract, it would be difficult to conceive of an
action of a more traditionally legal character ---- Where a party has a
constitutional right to a jury trial, denial of the right is reversible error.™
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VII. SUMMARY, CONCLUSION & RELIEF SOUGHT
17. Summary & Conclusion: Additional Judicial Errors of Fact or Law and Mis-

representation, or other Misconduct of an Adverse Party can be found in my Legal Memorandum

Supporting Motion to Alter or Amend the Order of Judgment. My objections to the aforemen-

tioned Judicial Errors are based on federal case law, relevant case law, South Carolina’s case law

where applicable, the 7" Amendment to the Constitution and my Legal Memorandum Supporting

Motion to Alter or Amend the Order of Judgment that was filed on April 6, 2015.

18.  Relief Sought: I pray that this Honorable Court will vacate or rescind its Order of
Judgment, Remand this case to the Circuit Court for a Jury Trial or Dismiss it with Prejudice that
includes the return of all monies paid in interest from 2002, the return of all the premiums I paid
- in credit life insurance and disability insurance, late fees charged, compensatory damages with
cost of suit included, punitive damages, if any, and all lawful statutory damages.

VIII. NOTIFICATION

A copy of my Objections to Judicial Errors; Re: A Judgment on a Complaint That Was
Never Filed; a Denial of a Motion Never Filed, and Additional Errors of Fact or Law That Are
Not in Accordance with South Carolina’s Rules of Civil Procedure, Rules of Evidence, Precedent
and Amendment VII to the Constitution of the United States of America that has been filed with
the Clerk of Court will be mailed to SCFCU’s Attorney/s of Record:

Moore & Van Allen, PLLC

Reid E. Dyer

78 Wentworth Street

Post Office Box 22828 (29413-2828)
Charleston, SC 29401-1428

Ph: 843-579-7045

Fx: 843-579-8754

Respectfully Submitted;

/ éi;gﬁ}il éé‘ Z:E:- E'}E! é 4
Dorothy Harley Sis

423 Bayne Street

Orangeburg, SC 29115

Ph: 803-268-0716

Fx: 803-534-6727
-11-
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NOTARY CERTIFICATION

IN WITNESS WHEREOF, The undersigned, being duly SWORN, and under the PENALTY
OF PERJURY declares the facts in her “Objections to Judicial Errors; Re: A Judgment on a
Complaint That Was Never Filed; a Denial of a Motion Never Filed, and Additional Errors of
Fact or Law That Are Not in Accordance with South Carolina’s Rules of Civil Procedure, Rules
of Evidence, Precedent and Amendment VII to the Constitution of the United States of America”
are true and correct as of her own knowledge. When it comes to matters stated therein that are
based upon information and belief, as to those matters, she believes them to be true.
Accordingly, based on the stated facts; Re: C. A. Case #2011-CP-38-1392, has signed, sealed,

attested and executed this_ 20 day of __ IO ' in the yeaOrS_in
the City and County of @’Uﬁw é)(dcw . , in the State of South
Carolina. 0 :

Rule 11(c), SCRCP clearly states in pertinent parts; "[A]ffidavits or verifications authorized or
permitted under these Rules shall be written statements or declarations by a party or his
attorney of record or of a witness, sworn to or affimed before an officer authorized to

administer oaths, that the affiant knows the facts stated to be true of his own knowledge, except
as to those matters stated on information and belief and as to those matters that he believes
them to be true."

Affiant's Signature: _@%4 /yéz,oéq _//]Af_../

Notary’s Signature as Witness (1): O\g*~\ d-/umij,\_ _ B :—‘
Signed, sealed and delivered in the presence of: SR
STATE OF SOUTH CAROLINA ciwr =R
COUNTY OF ORANGEBURG N

il

On H-20- 205 pefore me appeared "Dy rathy gL ‘St}{lfu.vt

and proved to me on the basis of satisfactory evidence to be the pérson whose name is subscribed
to the within instrument and acknowledged to me that she executed the same in her authorized
capacity, and by her signature on her “Objections to Judicial Errors; Re: A Judgment on a
Complaint That Was Never Filed; a Denial of a Motion Never Filed, and Additional Errors of
Fact or Law That Are Not in Accordance with South Carolina’s Rules of Civil Procedure, Rules
of Evidence, Precedent and Amendment VII to the Constitution of the United States of America”
and this Notary Certification presents this document to the Court. WITNESS my hand and

official seal. \

e St

Notary’s Signatur SN
Commission Expires Ol-21- Q@l{ : w \\r‘;,?" e \
B ) "‘ \; \:.V l/";, f L9
| PUE L‘C (L?eal)
- N



STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) FIRST JUDICIAL CIRCUIT

)
South Carolina Federal Credit Union, ) Civil Action Case No. 2011-CP-38-1392

) '

Plaintiff, ) : '

) DEFENDANT DOROTHY SISTRUNK’S
Vs. ) STATEMENT OF THE EVIDENCE

y TO BE INCLUDED IN THE RECORD
Dorothy Harley Sistrunk, a’k/a Dorothy ) ONAPPEAL
Harley-Sistrunk, a/k/a Dorothy A. Harley, )
a/k/a Dorothy Sistrunk ) Appeal Case No. 2015-001112

! Defendant, )
) Date Filed: June 15, 2015

L Let it be known that 18 U.S. Code § 1621 clearly states in pertinent parts; "[W]hoever—
(1) having taken an oath before a competent tfibunal, officer, or person, in any case in which a
law of the United States authorizes an oath to be administered, that he will testify, declafe,
depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by
him subscribed, is true, willfully and contrary to such oath states or subscribes any material
matter which he does not believe to be true; or (2) in any déclaration, certificate, verification, or
statement under penalty of perjury as permitted under seétion 1746 of title 28, United States
Code, willfuily subscribes as true any material matter which he does not believe to be true; is
guilty of perjury and shall, except as otherwise expresély provided by law, be fined under this
title or imprisoned not more than five years, or both. This section is applicable whether the

statement or subscription is made within or without the United States."

II. And...28 U.S. Code § 1746 clearly states in pertinent parts; "[W]herever, under any law

of the United States or under any rule, regulation, order, or requirement made pursua%to law,

any matter is required or permitted to be supported, evidenced, established, or provegeby the. =
_ =" "

effect, be supported, evidenced, established, or proved by the unsworn declaration, certgcate, (]

verification, or statement, in writing of such person which is subscribed by him, as. true under

penalty of perjury, and dated, in substantially the following form:

-1-

- sworn declaration, verification, certificate, statement, oath, or affidavit, in writing of thgpersc_’mﬂh &
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1.

(1) If executed without the United States: “I declare (or certify, verify, or state)
under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on (date). (Signature)”.

2) If executed within the United States, its territories, possessions, or
commonwealths: “I declare (or certify, verify, or state) under penalty of perjury that the

”7 "

foregoing is true and correct. Executed on (date). (Signature)”.

Rule 1i(c), SCRCP clearly states in pertinent parts; "[A]ffidavits or verifications

authorized or permitted under these Rules shall be written statements or declarations by a party

or his attorney of record or of a witness, sworn to or affirmed before an officer authorized to

administer oaths, that the affiant knows the facts stated to be true of his own knowledge, except

as to those matters stated on information and belief and as to those matters that he ‘believes them

to be true."

Iv.

(a) Jones v. Blanas, 393 F.3d 918 (9th Cir. 2004) "[U]nder 28 U.S.C. § 1746,
a matter may be proved by a signed statement, executed within the United States,
that reads: "I declare (or certify, verify, or state) under penalty of perjury under
the laws of the United States of America that the foregoing is true and correct.
Executed on (date)."

(b)  Schroeder v. McDonald, 55 F.3d 454, 460 n. 10 (9th Cir.1995) (pleading
counts as "verified" if the drafter states under penalty of perjury that the contents
are true and correct).

(c) York v. Cate, Dist. Court, N.D. CAL. 2015, “[Blecause Plaintiff is

. representing himself pro se and has signed his pleadings under penalty of perjury,
the Court treats them as evidence for the purpose of summary judgment. See
Jones v. Blanas, 393 F.3d 918, 923 (9th Cir. 2004); see also Johnson v. Meltzer,
134 F.3d 1393, 1399-1400 (9th Cir. 1998) (verified motions function as affidavits
and are admissible to oppose summary judgment); Schroeder v. McDonald, 55
F.3d 454, 460 n.10 (9th Cir. 1995) (pleading counts as "verified" if the drafter
states under penalty of perjury that the contents are true and correct).”

Based on the above federal laws, Rule 11(c) of South Carolina’s Rules of Civil Procedure

and established Precedents, as the Defendant in this case, I, Dorothy Sistrunk, declare; under the

PENALTY of PERJURY, under the laws of the United States of America and in compliance

with Rule 11(c), SCRCP, that the following stated facts are true and correct. Executed on June
12, 2015. |




Comes now the Defendant, Dorothy Harley Sistrunk, to file her Statement of the Evidence for
the Appeal in a Civil Case, i.e., South Carolina Federal Credit Union, Respondent v. Dorothy
Harley Sistrunk, Appellant - Case 2015-001112, that shall be included in the Record on Appeal

(a) Pursuant to Rule 10(c), F. R App. P, that clearly states in pertinent parts;
“[1}f the transcript of a hearing or trial is unavailable, the appellant may prepare a
statement of the evidence or proceedings from the best available means, including
the appellant's recollection.”

(b)  The United States Supreme Court defines a Court Record as “[A] written
account of the proceedings in a case, including all pleadings, evidence, and
exhibits submitted in the course of the case.” ‘

(c) Rule 56(c). SCRCP (providing summary judgment is appropriate when
"the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of
law"); Spence v. Wingate, 395 S.C. 148, 156, 716 S.E.2d 920, 925 (2011) ("In
determining whether any triable issues of fact exist, the trial court must view the
evidence and all reasonable inferences that may be drawn therefrom in the light
most favorable to the party opposing the motion." (citation omitted)); id
("Because summary judgment is a drastic remedy, it should be cautiously invoked
to ensure that a litigant is not improperly deprived of a trial." (citation omitted)).

(d)  “[A] fact is ‘material’ if a dispute over it might affect the outcome of a suit
under the governing law; factual disputes that are ‘irrelevant or unnecessary’ do
not affect the summary judgment determination.” Holcomb v. Powell, 433 F.3d at
895 (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. at 248). “[A]n issue is
“genuine” if the evidence is such that a reasonable factfinder could return a
verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. at
248; Holcomb v. Powell, 433 F.3d at 895.

(e) York v. Cate, Dist. Court, N.D. CAL. 2015 “[Flor purposes of summary
judgment, the court must view the evidence in the light most favorable to the
nonmoving party; if the evidence produced by the moving party conflicts with
evidence produced by the nonmoving party, the court must assume the truth of the
evidence submitted by the nonmoving party. See Leslie v. Grupo ICA, 198 F.3d
1152, 1158 (9th Cir. 1999). The court's function on a summary judgment motion
is not to make credibility determinations or weigh conflicting evidence with
respect to a disputed material fact. See T.W. Elec. Serv., Inc., v. Pac. Elec.
Contractors Ass'n, 809 F.2d 626, 630 (9th Cir. 1987)

® Celotex Corp. v. Catrett, 477 US 317 (1986) “[I]f the moving party has not
fully discharged this initial burden of production, its motion for summary
judgment must be denied, and the court need not consider whether the moving
party has met its ultimate burden of persuasion. Accordingly, the nonmoving
party may defeat a motion for summary judgment that asserts that the nonmoving
party hasno evidence by calling the court's attention to supporting. evidence
already in the record that was overlooked or ignored by the moving party.”

3-
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V. REASONS FOR THE DECLARATION ON PAGES 1 & 2

A. Judicial Admissions in Verified Pleadings are binding on the Court.

1. Like in my Memorandum of Law and Authorities supporting my Motion to Alter
or Amend the Judgment that was filed on 4/6/2015 that is incorporated by reference as though I
have written it herein verbatim, rather than write as the Defendant, I will plead in the first person.

2. The reasons why I included the declarations on pages 1 and 2 in my Statement of
the Evidence is to remove any doubt that my Statement of the Evidence is Verified. As before,
by including 18 U.S. Code § 1621, I am sending a clear signal to the Court that I understand
what the penalty is for lying. By doing so in my Statement of the Evidence, I am once again

effectively addressing and settling the issue raised in Tishcon Corp. v. Soundview Commun-

ications, Inc., 2005 WL 6038743, at n. 4 (N.D. Ga. 2005) and United States v. Bueno-Vargas,

383 F.3d 1104, 1111 (9th Cir. 2004). ("true test" for whether a declaration is made under oath or
affirmation "is whether the procedures followed were such that perjury could be charged therein
if any material allegation contained therein is false.").

3. Since 1 am aware of thé consequences for lying, any argument/s raised by the

Plaintiff, South Carolina Federal Credit Union (SCFCU) relative to my filed Notarized, Sworn to

and /or Verified Pleadings and/or Affidavits must be considered as frivolous and/or moot by the

Court. Therefore, all my Judicial Admissions are binding on the Trial and Appellate Court.

4. Rule 8(d). SCRCP clearly states in pertinent parts; "[A]verments in a pleading to

which a responsive pleading is required, other than those as to the amount of damage, are
admitted when not denied in the responsive pleading." No verified statements were ever entered
into the Court’s Records for 4 years to disprove, refute, deny or contest any one of my factual
statements. This was overlooked by Judge Goodstein and by Judge Jackson. ON‘FEBRUARY
24,2003, THERE WAS NO LOAN; ONLY AN APPROVAL FOR A LCAN. {Exhibit 11}

4
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5. In addition, exhibits attached to Verified Pleadings are also Verified. Rule 10(c),

SCRCP. clearly states in pertinent parts; "[A] copy of any plat, photograph, diagram, document,
or other paper which is an exhibit to a pleading is a part thereof for all purposes if a copy is

"

attached to such pleading." Therefore, my filed exhibits that proved there was no loan on
February 24, 2003 were not considered by the Court. {My Exhibit 11 & SCFCU Exhibit 6}

6. Never refuted, contested or denied Judicial and/or Evidentiary Admissions are

binding on the Trial Court and should have been dealt with accordingly. This was not done.

(a) "[A] judicial admission binds the party who made the admission. If the
admission is merely an evidentiary admission (instead of a judicial admission),
the party may contradict or explain it.” Williams Nationalease, Ltd. v. Motter, 271
I11.App.3d 594, 597, 207 Ill.Dec. 914, 648 N.E.2d 614, 616-17 (1995).

(b) "[Ulnder federal law, stipulations and admissions in the pleadings are
generally binding on the parties and the Court. Not only are such admissions and
stipulations binding before the trial court, but they are binding on appeal as well."
Ferguson v. Neighborhood Housing Services., 780 F.2d 549, 551 (6th Cir.1986)
(citations omitted). "[Judicial admissions are formal admissions in the pleadings
which have the effect of withdrawing a fact from issue and dispensing wholly
with the need for proof of the fact." In re Fordson Engineering Corp., 25 B.R.
506, 509 (Bankr.E.D.Mich.1982). "[Flactual assertions in pleadings and pretrial
orders, unless amended, are considered judicial admissions conclusively binding
on the party who made them." See White v. Arco/Polymers, Inc., 720 F.2d 1391,
1396 (5th Cir.1983); Fordson, 25 B.R. at 509.

(¢) Houston First American Sav. v. Musick, 650 S.W.2d 764 (1983)
"[A]ssertions of fact, not pled in the alternative, in the live pleadings of a party are
regarded as formal judicial admissions. Any fact admitted is conclusively
established in the case without the introduction of the pleadings or presentation of
other evidence." Kirk v. Head, 137 Tex. 44, 152 S.W.2d 726 (1941); 1A R. Ray,
Texas Law of Evidence, § 1144 (Texas Practice 3d ed. 1980).

(d)  Koserkoff v. Chesapeake & Ohio Ry. Co., 427 F.2d 1049, 1054 (6th
Cir.1970), cert. denied, 401 U.S. 947, 91 S.Ct. 924, 28 L.Ed.2d 230 (1971)
(holding that "positive statement of fact" is required for a binding admission, not
"contradictory statements").

(e) Glick v. White Motor Co., 458 F.2d 1287, 1291 (3d Cir.1972) ("The scope
of judicial admissions is restricted to matters of fact which otherwise would
require evidentiary proof, and does not include counsel's statement of his
conception of the legal theory of a case."). [Boldness added for emphasis.]

g .
($3) Black's Law Dictionary 54 (10th ed. 2014) (defining a judicial admission

-5-
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as "[a] formal waiver of proof that relieves an opposing party from having to
prove the admitted fact and bars the party who made the admission from disputing
it")

(4] Meyer v. Berkshire Life Ins. Co., 372 F.3d 261, 264-65 (4th Cir. 2004)
("Judicial admissions are not . . . limited to affirmative statements that a fact
exists. They also include intentional and unambiguous waivers that release the
opposing party from its burden to prove the facts necessary to establish the
waived conclusion of law.").

(h) "[Tlhe doctrine of judicial admissions has never been applied to
counsel's statement of his conception of the legal theory of the case. When
counsel speaks of legal principles, as he conceives them and which he
thinks applicable, he makes no judicial admission and sets up no estoppel
which would prevent the court from applying to the facts disclosed by the
proof, the proper legal principles as the Court understands them." New
Amsterdam Casualty Company v. Waller, 323 F. 2d 20 (4th Cir. 1963) [Note:
Boldness added for emphasis.]

() Ellison v. Simmons, 238 S.C. 364, 1 20 S.E.2d 209 (1961) "[IIn the case of
Dickson's Drug Store, Inc. v. Davis, 197 S.C. 294, 15'S.E. (2d) 332, it was held
that testimony is relevant which renders it properly applicable in determining the
truth and falsity of matters in issue between the parties to the suit...”

() Fidelity Financial Services, Inc. v. Hicks, 214 Ill. App.3d 398, 574 N.E.2d '

15, 158 lll. Dec. 221 (1st Dist. 1991) (admissions in verified pleading that are not
product of mistake or inadvertence become binding judicial admissions)

(k) Whitehurst v. Corey, 364 SE 2d 728 (N.C. Ct. App. 1988) "[W]e disagree.
Defendants' verified answer and counterclaim constitute an "affidavit" for
purposes of determining either party's right to summary judgment. See Schoolfield
v. Collins, 281 N.C. 604, 612, 189 S.E.2d 208, 213 (1972) (to extent verified
pleadings meet requirements of Rule 56(e), pleadings are "affidavit" ). It is true
that Rule 56(e) also requires that "opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to testify to the matters
stated [t]herein." However, while defendants' verified pleadings arguably do not
conform to the formal requirements of Rule 56(e), plaintiff's failure to move to
strike these allegations waives any objection to their formal defects. See North
Carolina Nat’l Bank v. Harwell, 38 N.C.App. 190, 192, 247 S.E.2d 720, 722,
disc. rev. denied, 296 N.C. 410, 267 S.E.2d 656 (1979) (failure to object to form
or sufficiency of pleadings and affidavits waives objection on summary
judgment); Noblett v. General Electric Credit Corp., 400 F.2d 442, 445 (10th
Cir.1968), cert. denied, 393 U.S. 935, 89 S.Ct. 295, 21 L.Ed.2d 271 (1969)
(affidavit not conforming to Rule 56(e) is subject to motion to strike, but
objection waived absent motion); see also 10A C. Wright & A. Miller, Federal
Practice and Procedure Sec. 2738 at 507-09 (1983) (party must move to strike
affidavit not conforming with Rule 56(e) before appeal).
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(@  "[T]hus, a court is entitled to rely, in determining whether a genuine issue
of material fact exists on a particular issue, only upon those portions of the
verified pleadings, depositions, answers to interrogatories and admissions on file,
together with any affidavits submitted, specifically called to its attention by the
parties." Gover v. Speedway Super America, LLC, 284 F. Supp. 2d 858 ( S.D. OH.
2003).

(m) State v. Harrington, 627 S.W.2d 345 (Tenn. 1981), "[W]hen no objection
to testimony 1is interposed, it may properly be considered and given its natural
probative effect as if it were in law admissible."

(n) "[E]vidence received without objection is competent." Toyota of Florence
v. Lynch, 314 S.C. 257, 266, 442 S.E.2d 611, 616 (1994).

7. Offer of Proof: There is no documentation, objection or motion filed that

challenged my testimony and Statements of Fact in my early Notarized Pleadings. It is well

~ settled law among federal and state courts that testimony to which no objection is made, refuted
or contested may be and/or must be considered by the Trier of Facts. This was not done.

(a) United States v. Ebersole, 411 F.3d 517 (4th Cir. 2005) "[B]y definition,
"a court abuses its discretion when it makes an error of law."

(b)  “[Aln abuse of discretion arises where the order was controlled by an error
of law or where the order is based on factual conclusions that are without
evidentiary support.” Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C.
237, 242, 399 S.E.2d 799, 782 (1990). “[A] failure to exercise discretion
amounts to an abuse of that discretion.” Samples v. Mitchell, 329 S.C. 105, 112,
495 S.E.2d 213, 216 (Ct. App. 1997).

B. SCFCU’s Dishonest Conduct and/or Fraud upon the Court.

8. My loan was handled by telephone and not in SCFCU’s Charleston office or in its
Columbia office; Therefore, SCFCU and/or SCFCU’s attorney’s inclusion of an Addendum at
the hearing on February 18, 2015 that was never given to me must be construed as Dishonest

Conduct and/or False Testimony and/or “Fraud upon the Court” be it Intrinsic or Extrinsic.

(a)  “[W]henever an officer of the court commits fraud during a procedure in
the court, he is engaged in fraud upon the court. Bulloch v. United States 763 F
2d 1115, 1121 (10th Cir. 1985). “[F]raud upon the court makes void the orders
and judgments of that court. It is well settled law that any attempt to commit
“fraud upon the court” vitiates the entire proceeding.” People of the State of
Hlinois v. Fred E. Sterling, 357 Ill. 354, 192, NE 229 (1934); (“[t]he maxim that

* fraud vitiates every transaction into which it enters applies to judgments as well as
to contracts and other transactions.”)

-7-
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9.

(b)  “Fraud upon the court is committed when a representative of the court
mediators, evaluators, administrators, special appointees, lawyers, judges, referees
or guardian ad litem, fraudulently present facts to the court that interfere with a
just and equitable decision making process. This is an extremely serious crime,
and so in dire opposition to the definition of justice, that this crime is not subject
to any statute of limitations.” {SEQ Law Firm, Tampa, FI.} '

(©) “[D]eliberate deception of a court and jurors by the presentation of known
false evidence is incompatible with "rudimentary demands of justice." Mooney v.
Holohan, 294 U.S. 103, 112 (1935)

(d)  Black’s Law Dictionary (5" ed_1979), pg 421, defines Dishonesty as “[A]
disposition to lie, cheat or defraud; [a] lack of integrity.”

(e) “[I]t is well settled that courts possess the inherent authority to ensure the
integrity of the judicial process and guard against the procurement of judgments
based on falsified testimony.” Lyons v. Goldstein, 290 NY 19, 25, (1943); also
Matter of Holdern, 271 NY 212, 218, (1936); Furman v. Furman 153 NY 309,
314, (1897). -

® Sun World, Inc. v. Lizarazu Olivarria, 144 F.R.D. 384, 389 (E.D. Cal
1992) (holding that, when a litigant commits a fraud upon the court, “the inherent
powers of the court support the sanction of dismissal and entry of default
judgment”); Pope v. Federal Express Corp., 138 F.R.D. 675, 683 (W.D. Mo.
1990), aff’d in part, vacated in part on other grounds, 974 F.2d 982, 984 (8th Cir.
1992) (court has inherent power to sanction litigants for improper conduct) Pope,
138 F.R.D. at 682 (dishonest conduct by a party or conduct that “threatens the
integrity of the judicial process” is grounds for dismissal with prejudice under
Rule 41(b)).

Offer of Proof: At the February 18, 2015 hearing, SCFCU, did not present any

eyewitness/es at the trial, and/or a verified and/or certified and/or swormn to depositions, |

interrogatories, admissions, sworn testimony or an affidavit from an official or any authorized

employee at SCFCU in Charleston, South Carolina that stated under the Penalty of Perjury that

he/she/they witnessed my receiving an Addendum; either on, or prior to September 5, 2002.

This cannot be done and any such statement would have been Perjured Testimony.

10.

Offer of Proof: There is no evidence in the Court’s Records from any employee

from SCFCU’s office in Charleston, South Carolina or from Columbia, South Carolina verifying

or testifying that I was given an Addendum to consummate a LOANLINER® loan or an SCFCU

Membership and Account Agreement. -



VI. THE EVIDENCE ON FILE SUPPORTS THE ORIGINAL REMEDY SOUGHT

A. No viable transcript or Court Order referencing my evidence, exhibits
or affidavits currently exists.

11.  During a 4 year period, neither Judge Goodstein, nor Judge Jacksbn considered
- any of my evidence, that there is no February 24, 2003 loan; only a loan app'roval and there
is no evidence in the Court’s record that can prove an Addendum was given to me on or

before September 5, 2002. None of my Notarized and/or Verified Pleadings, Affidavits or

Exhibits were discussed at any hearing. Therefore, there is no viable transcript of the evidence
for an Appellate review. Hence...a Statement of the Evidence is needed. If...SCFCU, orders
transcripts, they can be used to verify my Sworn Statements of Fact relative to the Court’s

failure to review my Evidence, Affidavits, Pleadings and Exhibits as required by Rule 56(c).

B. The Statement of the Evidence supports the original remedy that was
sought; and is still being sought in C. A. Case No. 2011-CP-38-1392.

12. My Statement of the Evidence supports the legal remedy that was sought in

years later. The legal remedies are...

(a)  Return my over payment of $4, 660.89. My monthly payments for a fixed
interest rate mobile home loan were misapplied to an open-end loan I never approved.

(b) Remove any derogatory information that may have been sent to Credit
Reporting Agencies relative to this lending incident,

(c) Reasonably compensate me for my defense cost and I will sign the
necessary documents to assure SCFCU no further lawsuits will be filed against SCFCU
relative to this matter.

(d) Based onnew revelations; that were not known until recently, SCFCU
must return all interest earnings, credit life and disability premiums from 9/5/2002.
9.
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C. SCFCU’s. failed to give me an Addendum in 2002.

13.  In 2002, SCFCU’s failed to give me an Addendum. This failure violated the
mandatory disclosure requirements of 15 U.S.C. § 1601 et seq., and this violation has been
ongoing for more than 12 years. SCFCU’s MemBershjp and Account Agreement was never valid
under existing law or under CUNA Mutual Group’s LOANLINER®’s mandatory lending guide-
lines for compliance witﬁ federal law. {Review Filed Exhibits D & K-M}

VII. STATEMENT OF THE EVIDENCE: SCFCU’S TILA VIOLATIONS

14. SCFCU’s failure to give me an Addendum before and after money was
disbursed is not only a Material Fact and an additional Gravamen of this case, it is a severe
violation of 15 U.S.C. § 1601 et seq., that cannot be overlooked or dismissed by the court.

(@)  Rudisell v. Fifth Third Bank, 622 F. 2d 243 (6th Cir. 1980) “[T]ILA
requires that disclosures be made "before the credit is extended". See 15 U.S.C. §
1639(b). Regulation Z, 12 C.F.R. § 226.1, et seq., promulgated by the Federal
Reserve Board under the authority granted in 15 U.S.C. § 1604, gives further
guidance. Section 226.8(a) provides that the disclosures "shall be made before the
transaction is consummated," which occurs "at the time a contractual relationship
is created between a creditor and a customer or a lessor and lessee irrespective of
the time of performance of either party," 12 C.FR. § 226.2(kk). Since the
"purpose of disclosure is clearly to give the borrower an opportunity to do some
comparative shopping for credit terms", 476 F.2d at 1064, this Court held: a
credit transaction which requires disclosures under the Act [TILA] is completed
when the lender and borrower contract for the extension of credit. The disclosures
must be made sometime before this event occurs. If the disclosures are not
made, this violation of the Act occurs, at the latest, when the parties perform
their contract. 476 F.2d at 1065.” (Citations Wachtel v. West, 476 F. 2d 1062
(6th Cir. 1973)) [Note: Boldness & Underlining are added for emphasis.]

(b)  Smith v. Fidelity Consumer Discount Co., 898 F. 2d 896 (3rd Cir. 1990)
“[Through TILA, Congress sought to remedy the "divergent and often fraudulent
practices by which credit customers were apprised of the terms of the credit
extended to them." Johnson v. McCrackin-Sturman Ford, Inc., 527 F.2d 257, 262
(3d Cir.1975). Indeed, the congressionally stated purpose of TILA is "to assure a
meaningful disclosure of credit terms so that the consumer will be able to
compare more readily the various credit terms available to him." 15 U.S.C. §
1601(a). TILA, as a remedial statute which is designed to balance the scales
"thought to be weighed in favor of lenders," is to be liberally construed in
favor of borrowers. Bizier v. Globe Financial Services, 654 F.2d 1,3 (1stCir.
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1981). See Johnson, 527 F.2d at 262. TILA achieves its remedial goals by a
system of strict liability in favor of the consumers when mandated disclosures
have not been made. 15 U.S.C. § 1640(a). A creditor who fails to comply with
TILA in any respect is liable to the consumer under the statute regardless of the
nature of the violation or the creditor's intent. Thomka v. A.Z. Chevrolet Inc., 619
F.2d 246, 249-50 (3d Cir.1980). "[O]nce the court finds a violation, no matter
how technical, it has no discretion with respect to liability." Grant v. Imperial
Motors, 539 F.2d 506, 510 (5® Cir. 1976). A single violation of TILA gives rise
to full liability for statutory damages. Damages include actual damages incur-
red by the debtor plus a civil penalty equal to double the finance charge up to a
maximum of $1,000. 15 U.S.C. § 1640(a)(1)(2)(A)(i). Multiple violations of
TILA in the course of a single loan transaction do not yield multiple civil
penalties but result in only a single penalty. 15 U.S.C. § 1640(g)” Also See Rubio
v. Capital One Bank, 613 F. 3d 1195 (9th Circuit 2010); Barnes v. Fleet Nat.
Bank, N4, 370 F. 3d 164 (1st Cir. 2004) [Note: Boldness and Underlining added
for emphasis]

(c¢)  Bizier v. Globe Financial Services, Inc., 654 F. 2d 1 (1st Cir. 1981) “[N]or
do we think that any good faith defense excuses this violation under either state or
federal law, whose standards differ in a manner not material to our conclusion.
Compare 15 U.S.C. § 1640(c) with Mass.Gen.L. ch. 140C, § 10(b). Each requires
affirmative proof by a creditor that a violation was unintentional and "resulted
from a bona fide error" under specified circumstances. While appellees have
argued that the mistake is insignificant, they have not offered any evidence which
even tends to prove that it resulted from a bona fide effort at precision. Federal
courts have strictly limited this defense to purely and literally "clerical" errors,
see, €. g., Ives v. W.T. Grant Co., 522 F.2d 749 (2d Cir. 1975); Haynes v. Logan
Furniture Mart, 503 F.2d 1161 (7th Cir. 1974); Gillard v. Aetna Finance Co., 414
F.Supp. 737, 748 (D.La.1976).”

(d) Rubio v. Capital One Bank, 613 F. 3d 1195 (9th Cir. 2010) “[I]n applying
TILA and -its implementing regulations, we "require absolute compliance by
creditors,”" Hauk v. JP Morgan Chase Bank USA, 552 F.3d 1114, 1118 (9th Cir.
2009), and "[e]ven technical or minor violations of the TILA impose liability on
the creditor," Jackson v. Grant, 890 F.2d 118, 120 (9th Cir. 1989)..... The form of
Regulation Z that governs this case, however, does prohibit disclosures that a
reasonable consumer will not understand. 12 C.F.R. pt. 226 supp. [, para.
5a(a)(2), cmt. 1. The new regulation was adopted because the agency that
implements TILA, relying on empirical evidence, concluded that describing
an APR as "fixed" is misleading to reasonable consumers. What was
misleading in 2006 and 2007, when the consumer studies were conducted, was
also misleading in 2004, when Rubio received Capital One's solicitation. The
new regulation and the empirical studies it relies on are therefore relevant and
informative for this case. For "even where not binding," an agency's interpretation
of a statute "certainly may influence courts facing questions the agenc[y] ha[s]
already answered." Tualatin Valley Builders Supply, Inc. v. United States, 522
F.3d 937, 941 (O™ Cir. 2008) (citation and quotation marks omitted). Here, the

Board has concluded that "fixed" is "generally" interpreted to mean that the rate
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15.

will not be changed and that the creditor has not reserved the right to change it at
a later date. 74 Fed.Reg. at 5373. We need not go so far as to decide how "fixed"
is generally interpreted. But the Board's conclusion and the study on which it
relies certainly persuade us that "fixed" can reasonably be interpreted to mean
"unchangeable." For that reason, it is not "clear and conspicuous" to describe
an APR as 'fixed" when the creditor has reserved the right to change the
APR for any reason.” [Boldness added for emphasis]

All rulings in Courts of competent jurisdiction must be based on mandatory

elements that include; [1] The Pleadings, [2] Depositions, [3] Answers to Interrogatories, [4]
Admissions on File, [5] Exhibits and [6] Affidavits, if any. To be more precise, THE

EVIDENCE...and when and/or if available, eyewitness and/or expert testimony.

(a) “[1]f the evidence as to the existence of a contract is conflicting or raises
more than one reasonable inference, the issue should be submitted to the jury.”
Hendricks v. Clemson Univ., 353 S.C. 449, 459, 578 S.E.2d 711, 716 (2003);
Easler v. Pappas, 252 S.C. 398, 166 S.E. (2d) 808 (1969); Crossley v. State Farm
Mutual Auto. Ins., 307 S.C. 354, 415 S.E.2d 393 (1992); see also Weir v. Citicorp
Nat'l Services, Inc., 312 S.C. 511, 435 S.E.2d 864 (1993)

(b)  Black’s Law Dictionary (rev. 4" ed 1968) on pg 882, defines ILLE-
GALITY in pertinent parts as; “[TJhat which is contrary to the principles of law,
as contra distinguished from mere rules of procedure. It denotes a complete defect
in the proceedings.”

(¢) United States v. Neder, 527 U.S. 1 (1999), In Neder, the Supreme Court
defined a matter as “material” if “[a] reasonable man would attach importance to
its existence or non- existence in determining his choice of action in the
transaction in question.” Neder, 527 U.S. at 22, n. 5. “[T]he issue of materiality is
a question for the jury, not the judge.”

(d)  The United States Supreme Court in McMullen v. Hoffman, 174 U.S. 639,

.19 S.Ct. 839, 43 L.Ed. 1117 (1899), holds “[i]llegality is a defense to a contract

action: The authorities from the earliest time to the present unanimously hold that
no court will lend its assistance in any way towards carrying out the terms of an
illegal contract. In case any action is brought which it is necessary to prove the
illegal contract in order to maintain the action, courts will not enforce it., Id.
at 654, 19 S.Ct. at 845.”

(e) In Nelson v. Production Credit Ass’n of the Midlands, 930 F.2d 599, 605
(8" Cir. 1991) the Court held the following, (“Court would not impose a duty on a
lender to use reasonable care in making a loan.”)

() Berkebile v. Outen, S.C. 426 S.E.2d 760, 762 (1993) (holding that "[a]n

illegal contract has always been unenforceable --- South Carolina courts will not
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enforce a contract which is violative of public policy, statutory law or provisions
of the Constitution.").

(g) Nelson v. Bryant, 265 S.C. 558, 220 S.E2d 647 (1975) “[I]t is well
settled that the courts will not aid in an action to enforce an illegal transaction.”

Since I never went to Charleston, South Carolina to receive an Addendum that is

a mandatory requirement for any LOANLINER® Credit Union loan, and since SCFCU did not

and cannot produce any witness testimony or documentation that can or will verify, I was at their

office in Charleston, South Carolina, by all prevailing judicial standards, SCFCU’s loan cannot

be legalized by the Circuit Court or the Equity Court as an authorized LOANLINER® loan or a

legitimate SCFCU Membership and Account Agreement. This could not be done in 2002 or

from 2003-2014, and it still cannot be done by the Circuit Court or the Equity Court in 2015.

(@)  Miles v. Perpetual Savings & Loan, 58 Ohio St. 2d 97 (1979) “[M]ore-
over, it should be axiomatic that parties who directly benefit from and knowingly
participate in a transaction tainted with fraud or deceit, who are under a duty to
disclose their knowledge and fail to do so, are liable for damages directly and
proximately resulting from their silence.” See 37 American Jurisprudence 2d 571,
§ 421; Saporta v. Barbagelata (1963), 220 Cal. App. 2d 463, 33 Cal.Rptr. 661.”

(b)  Miynarik v. Bergantzel 675 N.W.2d 584, 587 (lowa 2004) (“[W]e have
noted the purpose of [the non-enforcement rule] ‘is to deter future misconduct by
denying relief to one whose losses were substantially caused by his own fraud or

illegal conduct.”” (quoting Gen. Car & Truck Leasing Sys., Inc. v. Lane &
Waterman, 557 N.W.2d 274, 279 (Iowa 1996))).

(c) A contract can be set aside if it is discovered after the execution of the
contract that information, documents and/or statements were discovered to be
false, misrepresented, forged, and/or counterfeited or concealment of or non-
disclosure of a material fact. Guardian Agency v. Guardian Mut. Savings Bank,
227 Wis. 550, 279 NW 79 (1938) (Holding that, “The contract is void if it is only
in part connected with the illegal transaction and the promise single or entire.”);
Beach Co. v. Twillman, Ltd, 351 S.C. 56, 64, 566 S.E.2d 863, 866 (Ct. App.
2002) (Holding that “illegal contracts are void and unenforceable, such that
actions for its breach may not be maintained”) -

(d) It is South Carolina’s well founded policy of law.....“[t]hat no person be
permitted to acquire aright of action from their own unlawful act and one who
participates in an unlawful act cannot recover damages for the consequence of
that act.” 86 C.J.S. Torts § 12 (1954) [T]his rule applies at both law and in equity
and whether the cause of action is in contract or in tort.” {See 14 C.J.S. Actions §
29 (1985); Restatement (Second) of Torts § 774 (1977)}

13-
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(€)  Black's Law Dictionary (9th ed. 2009), pg. 1323 — “[P]robative means
tending to prove or disprove.” “[P]Jrobative value is the measure of the impor-
tance of that tendency to the outcome of a case. It is the weight that a piece of
relevant evidence will carry in helping the trier of fact decide the issues. The more
essential the evidence, the greater its probative value." United States v. Stout, 509
F.3d 796, 804 (6th Cir. 2007). (Thus, a court analyzipg probative value
considers the importance of the evidence and the significance of the issues to
which the evidence relates.) [Boldness and Underlining added for emphasis.]

® “IR]elevant evidence means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” Rule 401,
SCRE.

e “[A]ll relevant evidence is admissible, except as otherwise provided by the -
Constitution of the United States, the Constitution of the State of South Carolina,
statutes, these rules, or by other rules promulgated by the Supreme Court of South
Carolina. Evidence which is not relevant is not admissible.” Rule 402, SCRE

(h) Black’s Law Dictionary (9th Ed. 2009) pg 1134, states in pertinent parts;
“Contributory Negligence is a claim by a defendant that the plaintiff’s own
negligence played a part in causing the plaintiff’s injury and that it is significant
enough to. bar the plaintiff form recovering damages.” [Note: Comparative
Negligence in South Carolina law]

On September 5, 2002 whatever mistake I made...was made...in ignorance of

CUNA Mutual Group’s LOANLINER® guidelines and 15 U.S.C. § 1601 et seq.. The same

cannot be said for SCFCU. Therefore, no valid lending agreement ever existed between me and

18.

'SCFCU. After 7 years, it is evident that SCFCU relied on my ignorance of CUNA’s guidelines.

CUNA Mutual Group’s governing guidelines were written for Credit Unions

and/or lenders and 15 U.S.C. § 1601 et seq., was written for regulated firms and courts. SCFCU

is a regulated lending firm or enterprise and the facts were presented in Court. Therefore, I can-

not be held responsible for SCFCU’s violations, judgment errors and failure to “Substantially

Comply” with CUNA’s guidelines and Federal law and the Court must follow the law as written.

Rubio v. Capital One Bank, 613 F. 3d 1195 (9th Cir. 2010) 