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I

'STATEMENT OF ISSUES ON APPEAL

'DOES' THE RELIEF GRANTED IN THE FINAL ORDER FILED

OCTOBER 16, 2014, EXCEED THE SCOPE OF THE PLEADINGS BY

'REQUIRING THE CONVEYANCE OF PROPERTIES NOT SUBJECT TO

THE PARTITION ACTION BY “CROSS-OVER DEEDS” AS A
CONDITION OF RECEIVING AN UNDETERMINED PORTION OF THE
PROCEEDS - GENERATED BY THE SALE OF THE PROPERTY

SUBJECT TO THE PARTITION ACTION? - '

IS A PORTION OF THE AWARD OF ATTORNEY FEES NOT
SUPPORTED IN THE RECORD AND INEQUITABLE TO THE PARTIES,
AS WELL AS MAJORITY OF THE EXPENSES AWARDED, AND IS THE
CONCURRENT APPROVAL OF THE PROBATE COURT REQUIRED
AS A CONDITION FOR THE DISTRIBUTION OF A PORTION OF THE
ATTORNEY’S FEES AND A MAJORITY OF THE EXPENSES
REFLECTED IN THE FINAL ORDER FILED OCTOBER 16, 2014?

v



STATEMENT OF THE CASE

TheRespondent,.Dew'ey: Lee, Small, individually and as personal representative of
the Estate of .Lewis Small cornrnenced an action against the Defendants on December 19,
2012 for relief in his Sumtnons and Compleint, in which the Respondent sbught a Quiet
Title ActiQn to distrtbute property acquired as an heir of Lewis Small a/k/a Louis L.
Small Estate (hereinafter known as “Estate”) and a partitien for an Order requiring the
sale of reat property and division of proceetis according to the rights of the parties.(R. pp.
119-129). The partitioned. property was a 60 acre tract of land owned solely by Lewis
Small at the time of his death. A consent order for éppointment of a Special Referee was
filed April 1, 2014. On May 9, 2014 the case was heard by Special Refefee Ralph P.
Stroman and a ﬁnal order was-issued on June 19, 2014. (R. pp. 223-325); (R. pp. '6'-1‘1).
John C. Thomas served as Guardian ad Litem at the hearing for all unknown heirs; R.
pp- 229-230). The Record shows that said Guardian ad litem had not heard from or ceme
into any communications witn any unknOWn heirs. (R. p: 229 lines 6-11). A'Motion for
Reconsideration was filed and another hearing was held on October 16, 2014 in which
the Special Referee Ralph P. Stroman issued another Final Order. (R. pp. 440-475) (R.

pp. 17-28).

As to the initial final order the record ltsts the following as-evidence,'exhibits, and
testimony that were admitted as evidence to the Special Referee for fconsideration and |
without ebjection by the onposing parties.: a four nage copy of heirs of Mattie Sméll,’ a
two page copy of heirs of Lewis B. Stnall, a sixpége copy of Last thl and Testament of
Lewis Small, and testimonies frpm witnesses Lisa Cleary, Dewey Slmall (“Respondent”), ’
and Patsy Crock, etmqng otners. (R,l pn.>‘225). The Last Will and Testament of. LeWis ~
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Small and the testimotiy,. frorti the Awitrie'sses presented” the issues of cross deeds, -
additional tracts (other thanv the 60 acre tract beirig partitioned) of property within the
estate, and division thereof. (R. pp 241-242); (R. pp. 35-38). Both Final Orders a(idress
the issues-cif erQsS deeds, additional tracts of propetty within the estate, and their division
the.reof.. (R. pp- 6-11); R. pp '17-28). Included on the record, are an Afﬁdavit‘ of
Attomey’sFees‘submitted by counsel of the Respondent, and a list of 'expenses that were
expended by the Plaintiff and c'ertain Detendants over the lést thirty (30) years While

taking care of and paying taxes on the said property. (R. pp. 476-505); (R. pp; 408).

In the both the: Final Orders filed June 19 and October 16, 2014 Special Referee -
Ralph P. Stroman -awarded attorney’s fees to the Plaintiff in the amount of a ten percent
(10%) contingericy fee of the sales price of the aforementioned partitioned property. (R.
p- 9 line 7); (R. p. 18 lines 5-14).. The final sales price of the 60 acre tract ‘beiiig
pattitioned totaled one million eight hundred thousand ($1,800,000) dollars. (R. pp. 19
lines 15-20). - The ‘contingency agreerrient ‘was signed. and contracted between the
~ Respondent, the duly appointed personal representative of the Estate of Lewis Small, and
his attorney. (R. p. 18 lines 5-14). Additionally, in the Final Order dated October 16,
2014; the Special Referee ordered cettain expenses and reimbursements to be paid at the'
time of the closing, stating that “these ,item"s have been‘ pre-paid by several of the
Defendants and the Plaintiff over the paé)t thirty years.” (R. p. 19 lines 23-28)." The
Order considered all of these ei(penees to be non-ptebate assets, having nothing toti_o '
with the administrati(in"of the Estate of Lewis Small. Finally, the Final Order vﬁled
October i6, 20 i4, ordered: that crose deeds izveie to be sigried iby the heirs as toithe other

. properties contained in the will. (R. p. 23 lines 14-17). This part of the Order was
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grounded from the Last Will.and Testament of Lewis Small, which includes clauses

~ which stétes the rights-of parties who refused to sign certain cross deeds. (R. pp. 35-38).

In both the Final Orders ﬁled‘junel 19 and Octobe_f 16, 2014 Spécial Referee
Ralph P. VStroman addressed issues of “cross deeds”.. The initial -Pleadings of the
Respondent did not contain thev fssué of crb;s deeds. (R. pp. 119-129). Howéver, the
issue of cross deeds was deliberatedA in detaii at May 9, 2014 hearing. (R. pp. 223-409).

No objections were made to this evidence or issues when presented at trial. (R. pp. 223-

409).

A Notice of Appéal was filed by the Appellants, Patsy Ann .C’rdck and Fulton
Lquis Small, on November 10, 2014 and served by certified mail November 7, 2014, The -
Appellants filed their Initial Brief .and Designation of matter February 9, "2015.
Respondent Filed a Motion to Dismiss February 27, 2015 and a Non-Dispositional

Decision was rendered by this court April 30, 2015 denying the Motion’to Dismiss.

The Respondent, in his Initial Brief, 're‘spectfully asserts that the relief granted in
the Final Order filed October 16, 2014 does not éxceed the scope of Pleadings and that
the attorney’s fees and expenses awarded were supported by the record and were

equitable in nature.

STATEMENT OF THE FACTS ,

It is of the essence to élarify 'the significance éf the two hearings heard by Special
Refereé Ralph Stroman. First, the heéringjhéérdMay 9th and filed June 19, 20i4 was the
initial hearing - 1n wﬁich evidencé, exhibits,. and testimény were submitted | befor_é the
Special Referee; in order fof him -to determine a ﬁﬁal order concerning the quiet tltle and |

3



partition action filed by the Respondent. The Final Order filed October 16, 2014, which
Appellant asserts is subject to this appeal, is a product of a Motion for Reconsideration

filed by the Appellaﬁt and heard September 29, 2014. The importance of this is that all

evidence, exhibits, and testimony in this case were heard by the Special Referee on the

May 9, 2014 hearing and that the-latter hearing merely discussed pr?vious matters

litigated and ordered and that no new evidence was introduced. (R. pp. 440-475). See

September 29, 2014 Hearing Transcript. ‘Therefore, numerous important matters of the

Record, which are referenced in this brief, will be discussed below as having occurred at

this abovementioned earlier held hearing.‘

The Last Will and Testament of Lewis Small wasvsubmitted for evidence at the
May 9, 2014 hearing.. (R. p. 225 lines,» 18-19). Submission of said Last Will and
Testament ‘of Lewis Small was not objected to by any parties. (R.{ pp. 223-324). The Last
Will and Testament of Léwis Small included written documentation of all heirs, other
tracts of property not subject to partition of the _60 acre tract of Aland, and references of
cross deeds which were to be signed by the parties in order to receive inheritance. (R. pp.
35-38) Testimony of Lisa Cleary, testimony of Dewey Small, and testimony of Patsy

Crock, were all heard by the court. (R. pp. 238-243- pp. 255-273- pp. 301-310). These

testimonies included the issues of cross.deeds, other properties not a part of the partition }

L

action, and certain funds that were expended by parties over the last 30 years since the

Estate of Lewis Small was first opened. Id. None of the testimony concerning these .

issues was objected to by any pértiesj Id. Further, thé‘following were exhibits listed and

reviewed as evidence for the hearing held May 9, 2014: a four page copy of the heirs of |

" Mattie Small and a two page' copy of the heirs of Lewis B. Small. Id. Neither document



...............

was objected to at the Hearing. (R. p. 225). In the initial hearing on May 9, 2014, the
Plaintiff and four defendants were represented by counsel, John C. Thomas was present -

asa Guardiarl ad litem for unknown heirs, and all other heirs appeared pro se. (R. p. 224).

A

Mr. DuRe.nt (counsel for the Respondent), filed an Affidavit of Attorney’s with |
the coort on August 27,2014.(R. pp. 476-505). This Affidavit was submitted as evidence
and was eonsidered by the court in the award of the attorney’s fees in this matter. Id. The
Affidavit of Attorney’s Fees states that Mr. DuRant was admitted to South Carolina Bar
in 1983, has- appeared before the Municipal Court, Family Court, Probate Court,
Magistrate Court, Court of Common Pleas, General Sesstons, Administrative Law Court,
Worker’s Cofnpensation ‘Claims-Cour‘t, South Carolina Court of Appeals, South Carolina
Supreme Court, and Unitedl States Bankruptey Cotnt and has ‘represented the Town of
Surfside for twenty-two years and is currently the attorneyAfor the Town of Pawleys
Island and hes- been since 1996. (R. pp. 476-477). Attached to the Affidavit of Attorrley’s
Fees is.a reﬂe‘ction of the tin;.e e>rpended on the case, totaling. one }rurrdred rrinety-two

(192) hours. (R. pp. 479-488).

Moreover, Dewey Small, the Respondent and Personal Representative of the
Estate, having full authority, signed a contingency agreement with Mr. DuRant. (R. p.
491- p. ‘506).'The contingeneif ztgreenrent was to be ‘calculated from ten percerit (10%) of
the sale proceeds of the pamtloned tract. The nature, extent, and dlfﬁculty of the legal
services are evident by- the ogreement itself and the facts surroundmg the matter The
Estate wh1ch was opened 30 years ago ‘has gone ttlrough a plethora of attorneys none of

which were able to quiet title and sell the property as Mr DuRant has done



ARGUMENT

1. THE RELIEF GRANTED IN THE FINAL ORDER FILED OCTOBER 16,
2014 DOES NOT EXCEED THE SCOPE OF THE PLEADINGS WHEN
THEY REQUIRED THE CONVEYANCE OF  PROPERTIES NOT
SUBJECT TO THE PARTITION ACTION BY “CROSS-OVER DEEDS”

AS A CONDITION OF RECEIVING AND UNDETERMINED PORTION - -

OF THE PROCEEDS GENERATED BY THE SALE OF THE PROPERTY.
The relief granted in the final order filed October 16, 2014 did not exceed the

scope of the pleadings because issues that were not raised by the Respondent in his initial
pleadings were subsequently tried by implied consent of the parties and thereafter were

treated in all respects as if they had been raised in the pleadings.

South ‘ Carolina Code 1976 § 6‘2-1-302(a) states that thé" circuit court “has
jurisdiction to determine heirs and succéssors as necessary to resolve real estate matters,
including partition, quiet title, and other actions pending in the circuit court.” South
Carolina Rules of Civil Procedure 15(b) states that “(w)hen issues not raised by the
pleadings are tried by express or implied consent of the parfies, they shall be treated in all - -
reépects as if they had been raised in the pleadings.” “If a party does not object to the

evidence when presented at trial, the issue is considered tried by consent.” Upchurch v.

Upch ch, 624 S.E.2d 643, 648 (2006) citing Simmons v. Tuomey Regl Med. Ctr., 498

S.E.2d 408, 410 (Ct.App. 1998)

In hlé In1t1al Brief, the Appellant first a.rgues that the Spemal Referee is w1thout
the requisite subject matter Junsdlctlon to 1nterpret the Last Wlll and Testament of Lew15 :
Small based on the .Ple‘admgs filed in.the Quiet Title and Partition Action. As stated
above, Southarolina Code 1976 § 62-1-302(a) gives the CirCl;.it court concurrent,

jurisdiction to determine heirs and successors as necessary to resolve real estate matters, .



inciuding partitibns and quiet title actions. Therefore, the Special Referee had the proper
subjecf matter jurisdiction to interpret the Last Will and Testament of Lewis Small in the
determining the heirs of the necessary properties of this action, thus negating the

Appellants assertion of lack of jurisdicﬁon.

-The Appellant continues with the assertion that not all parties alive or deceased
were fully repfesented, however no such objections were made during the hearing on
May 9, 2014; AIn the initial hearing'on May 9, 2014, the Plaintiff and four defendants
were ref;resented by counsel, John C. Thomaé'was present as a Guardian ad litem for
unknown heirs, and all other heirs éppeared pro se. Further, a four page copy of the heirs
of Mattie Small and a two page coby of the heirs of Lewis B. Small were submitted as
evidence and no objections were made és to the heirs listed. (R. pp- 224-225);} (R. pp.
227-406); See May 9, 2014 Hearing Trgnscript. The';\efore, all heirs we;e represented and
given the right to be 'heard and no such objecﬁons were made at the time of the hearing.
Within this same argument (the‘ structure is somewhat unclear), the Appéllant continues

by stating that where several tracts of land within this estate owned by the same persons

as tenants in common, then no separate action shall be brought for partition without
consent of cotenants. - However, the Appellant fails to address the issue of tracts of

property owned by the same persons, in that each tract of land addressed in this case are

all to be ov’vnedvby separate distinct groups of cotenants, and thus does not fall within the

quoted South Carolina Rule of Civil Procedure 71(d)(2).

Absentmindedly, none of. the Appellant’s arguments of jurisdiction, lack of
representétion, and improper civil procedure, address the issue in ‘which the Appellant has
presented to the court.” The. issue -of whether the Final Order. filed October 16, 2014
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exceeds the scope of the pleadings filed by the Respondent. The Respondents asserts that
- it has not, in that all the evidence admitted at the initial hearing heard May 9, 2014, was

not objected to, and therefore the issues should be considered tried by consent.

' The Last Wilt and Testament of Lewis Small was submitted for evidence in the
above mentioned hearing and was not objected to. The Last Will and Testament of Lewis
Small includes all parties,‘and othertracts not attached to the 60 acre tract of land,' but
subject to the cross deeds which were ordered to be siéned by the parties in order to
receive their funds. Testimony of Lisa Cleary, testimony of Dewey Small, and testimony
of Patsy Crock, none of which were objected to by opposing counsel; testified to these
other properties (not the partitioned 60 .acre tract), the heirs, and‘ costs and exr)enses'
incurred while'caring for such properties. (R. pp. 238-243- pp- 255-273- pp. 301-310).
F urther,r the following were exhibits listed and reviewed as evidence for the hearing held |
May 9, '2014:4 fourvpage copy of the heirs of Mattie Small and tuvo page copy of the heirs
of Lewis B. Srnall. Neither document was objected to. These lack of objectionsto issues
put before the circuit court by parties, demonstrates the implied consent of the parties and
therefore as a consequence these issues should be treated as if they had been raised in the

pleadings.

The Respondent concludes that the relief granted in the Flnal Order filed October
16, 2014 does not exceed the scope of the pleadlngs by requmng the conveyance of
propertles not subject to the partltlon actron by ‘cross-over deeds”, because even if
certain issues were not ra1sed in theipleadrngs,_ the implied consent of the parties through

their lack of objections, enabled these certain issues to be included as if they had been



raised in the pleadings. And thus the Final Order filed October 16, 2014 should be

affirmed for the forgoing reasons.

II.

ALL PORTIONS OF THE AWARD OF ATTORNEY’S FEES IS
SUPPORTED WITHIN THE RECORD, AND ARE EQUITABLE TO THE

-PARTIES, AS - ARE. ALL THE . REIMBURSEABLE EXPENSES
"AWARDED AND CONCURRENT APPROVAL OF THE PROBATE

COURT WAS NOT REQUIRED AS CONDITION PRECEDENT FOR
THE DISTRIBUTION OF THE ATTORNEY’S FEES AND THE
EXPENSES REFLECTED IN THE FINAL ORDER FILED OCTOBER 16,
2014. : « B

All portions of the award of attorney’s fees and expenses are supported on the

record, are equitable, and are within the jurisdiction of the Circuit Court for distribution

because the six factors were met and pointed to in the record, and the court has statutory

authority to award attorney fees and costs.

Rule 71(d)(3) of the South Carolina Rules of Civil Procedure states:

Attorneys fees and costs may be awarded the attorney for any party(s)
from any common fund generated by the partition to the extent that -
attorney's efforts benefited all parties; otherwise, his fee shall be paid by
the party(s) he represents or from the party(s) share(s) only. The court may
order the payment of costs from the proceeds of sale of the common -

property or may equitably assess the costs against shares of the parties.
(

The six (6) factors to consider in awarding aftomeys fees are as follows: (1) nature,

extent, and difficulty of the legal services rendered; (2) time and: labor devoted to the

case; (3) prbfessibnal standing of counsel; (4). contingency of éompensati_on; (5)A fee

customarily charged in the'localityv'forv similar services; and (6) be;ﬁeﬁcial results

1

obtained. Blumberg v. Nealcb Inc., 427 S.E.2d 659, 660 (1993'). The allowance of

attorneys' ;fee's is within the discretion of the trial judge. Smith v. Hawkins, 175 S.E;Zd

824 (1970). The allowance of fees is discretionary with the trial judge, and his decision in -

such matters Will not be disturbed unless an'abuse of discretion is shown. Watson v.
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Little, 229 S.C. 486, 93 S.E.2d 645 (1956). The court of commoﬁ pleas may fix attorneys'
fees in all partition proceedings arid, as may be equitable, assess such fees agains"c any or

all of the parties in interest. S.C. Code of Laws § 15-61-1 10 |
The Final Order ﬁléd Octoberl6, 2014 states:

“(i)t appears from the facts and evidence of this case that Mr..
~ Small, (Respondent) as Personal Representative of the Estate of Lewis
Small had on multiple occasions tried to use different attorneys to resolve
the title issues associated with this property over the course of the past .
approximately thirty (30) years. Despite all his efforts, he was unable to
get any resolution of the issues associated with clearing the title so that the
parties could move forward with the sale of real property. Despite the fact.
that Mr. Small had no funds in which to work with to advance all of the
costs in this case, Mr. DuRant (attorney to Respondent) agreed to take on
the case on a ten percent (10%) contingency fee with the parties to be paid
all costs, expenses and attorney’s fees at the time that closing took place.”

“(that through Mr. DuRant’s effort, not only has the title now
been quieted by this action, but a contract for the purchase of the
approximately sixty (60) acre tract has not be secured for ONE MILLION

- EIGHT HUNDRED THOUSAND DOLLARS UNITED STATES
DOLLARS AND NO/100 ($1,800,000) with no contingencies. These
funds of ' money would not be available to the Defendants in this case had
Mr. DuRant not agreed to take this case on a contingency fee.”

In addition, Mr. DuRént (couﬁsel for the Respondent), filed an Affidavit of
‘Attorney’s With'- the couﬁ on August 27, 2014. (R. pp. 476-505). This Afﬁdavit was
submitted as.evidence for the above listed Six Factors and was considered by the court in - -
the award of tﬁe attorney’s fec?s‘ in this matter. The Afﬁ(_ia\;it pf Attorney’s Fees sfates ‘
that Mr. DuRant wés adfnitt‘ed-‘t-o’ South Caréliﬂa Bar in 1‘983,'has'ap‘p.eared befére th¢
Mﬁﬁicipal »éo‘m;t, Famlly Court, AP'rob'ate' Co;rt, Maéist;ate Court, (.Iourt‘ of Cc;mmon
Ple'aé, Gené“rall Sessions, Administfative Law"Coﬁrt, Worker’s Compensation Claims
Court, South Carolina Court of Appeals, South Carolina Supreme Court; and United

States Bénkfuptcy Court and has répresénted the Town of Smeide for twenty-two years
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and is currently the attorney for the Town of Pawleys Island and has been since 1996.
Attached to the Affidavit of Attornejr’s Fees is a reflection of the time expended on the

case, totaling one hundre_d ninety-two (192) hours.

Moreoxler, DeWey ‘Srrlall, the Respondentl and Personal Representative _of the
Estate, having full authority, signed a contingency agreément with Mr. DuRant. The
contingency agreement was to be calculated from teri-pe‘rcent (10%) of the sale proceeds
of the partitioned tract. Tlle nature, extent, and difﬁcﬁlty of the legal servlces are evident
by the agreement itself and the facts surrounding the matter. The Estate 'Which was
opened 30 years ago llas gone through a plethora of attomeys, none of whicl1 were able to

quiet title and sell the property as Mr. DuRant accomplished.

In his initial bﬁpf; the Appell;m't does not address any of these matters listed
above, all of which aré on the record with court. Furthermore, thé Appellant fails to state
any case law or statute which- addresses the “inequitable” award of “relmbursable
expenses” awarded to the Respondent. Appellant | merely stales th‘at. the award is

inequitable and lists the expenses that are a part of tl1e final order filed June 19, 2014

Therefore, the Special Referee, under his full discretion and taking into account

the six factors-provided by Blumberg v. Nealco, properly and equitably -portioned the
- award of attomey’s fees and .expenses; which are supported by facts within the record.
And thus the Final Order filed C)_ctobéf 16, 2014 should. be affirmed fdr the 'forgoing

reasons.

1



" CONCLUSION

For the abovementionea"réasons the Respondent respectfully asks this éouﬁ to
afﬁrm the Special Referee’s decision filed October 16, 2014. The Respondent believes
the relief grantéd in the final order filed October 16, 2014 did not exceed the scope of the
pleadings because issues that were not raised by the Respondent in his initial pleadings
were subsequentlyAtried by implied consent of the parties and thereafter were treated in
all respécts as if fhéy had been raised in the pleadings. Further, the Respondent believes
all portions of the award of .att.orney’s fees and expenses are supported on the record, are
: equitable, and are within the jurisdictinn of the Circuit Court for distribution because the
six factors Were» met and pointed to in thg: record and the circuit court has statutory
authority to award attorney fees, costs, and expenses.' Therefore the. Respondent -

respectfully requests this Court to affirm these matters on appeal.
Respectfully submitted,
Dated at Surfside Beach, South Carolina, this )@ day of July, 2015.

Norwood D. DuRant, Jr., Esquire (SCB# 101723)
N. David DuRant, Esqulre (SCB# 1803)
Post Office Box 14722 :
Surfside Beach, South Carolina 29587
- Telephone: (843) 650-7800
Facsimile: = . (843) 650-8090
Email:  ddurant@lawofficesofdurant.com.
ATTORNEY FOR Respondent
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Norwood D. DuRant, Jr. Esquire
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N. David‘DuRant, Sr., Esquire
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