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ARGUMENTS

I.  APPELLANTS WERE NOT REQUIRED TO LITIGATE THIS CLAIM TO BE
ENTITLED TO REIMBURSEMENT.

In Respondent’s Initial Brief, the Fund asserts that because there was no formal
decision and order with a formal award of benefits granted to Claimant as the result of a
litigated hearing, that this claim is not subject to reimbursement. Not only is this a new
argument, but it is also disingenuous considering the fact that the Fund has never taken
this position before and has a history of reimbursing claims that have been settled witﬁout
a formal decision and order (including claims stemming from the lead exposure at the
Sumter Battery Plant).

In the case at hand, as well as all other claims stemming from lead exposure at the
Sumter Battery Plant, the South Carolina Workers’ Compensation Commission ordered
that the claims be mediated. (R. pp. 37-43.) Thus, there was not an opportunity for
Appellants to acquire a formal decision and order on these cases, unless Appellants
defied the Commission’s order that the claims be mediated in good faith. Additionally,
therp was no way for Appellants to foresee that Respondent would take a position that a
se&lemenf would negate Appellants’ ability to acquire reimbursement from the Fund,
given that the Fund has always paid reimbursément on such cases and has never taken a
position similar to the one it has presented in its Brief. In fact, the Fund was made a
party to these claims, attended a few of tl\le mediations, but never asserted that they would
assert that the lack of a formal hearing would bar reimbursement.

Section 42-9-400 does not require a formal decision and order with ﬁndiﬁgs of
fact and conclusions of law as a prerequisite for reimbursement. In fact, the Fund has

never argued such until the submission of its Initial Brief to this Court. Section 42-9-400



requires that the carrier and empléyer pay all medical and indemnity benefits in the first
instance and that they then seek reimbursement from the Fund. The purpose of this
language is not to require a formal decision and order but instead to ensure timely
payment 0f benefits for a claimant’s injury by the carrier or ‘employer or for the issue of
reimbursement to handled subsequently.

Furthermore, the Fund relies heavily on South éarolina Code Annotated § 42-9-5
for the proposition that the lack of a foﬂnal award results in a bar to Appellants’ request
for reimbursement. The Fund méues that because there was no formal order with
| findings of fact and conclusions of law that the compensation received by Claimant was
not an award and can therefore not be subject to reimbursement pursuant to § 42-9-400.
This argument ignores the fact that § 42-9-5 is only applicable to injuries that occur on or
after July 1, 2007. See S.C. Code Ann § 42-9-5 (Supp. 2014). The injury at hand carries
a date of accident of February 1, 1999, which is eight years.before the enac’iment of § 42-
9-5. Thus, § 42-9-5 is not even épplicable to this claim.

Lastly, the language of the settlement agreement in this matter states that an
| award'has been issued. Specifically, on Page Eleven of the settlement agreement, it
states. “IT IS ORDERED AND AWARDED...” (R. p. 34.) This agreement .was
approved and executed by a commissioner on October 21, 2010. Thus, the language of
the agreement speciﬁcally states that an award has occurred.

In light of the above, .Appellants request that this Honorable Court reverse the
decision of the Circuit Court and reject Respondent’s aréument that the lgck of a formal

decision and order bars reimbursement.



II.  APPELLANTS CARRIED THEIR BURDEN OF PROOF IN
ESTABLISHING THAT CLAIMANT’S PREEXISTING CONDITIONS
CONSTITUTED A HINDRANCE OR OBSTACLE TO EMPLOYMENT
OR REEMPLOYMENT.

Although in Respondent’s Initial Brief it cites § 42-9-400 as the “prevaiiing
statute” to determine whefher a hindrance or obstacle to employment or reemployment
exist, it ignores the fact that the very same statute outlines conditions that serve as
presumptive hindrances or obstacles to employment or ‘r\eemployment. “When an
employer establishes his prior knowledge of the permanent impairment, then there shall
be a presumption that the condition is permanent and that a hindrance or obstacle to‘
employment or reemployment exists when the condition is one of the following
impairments: . . . (3) cardiac disease . . . (23) heavy metal poisoniﬁg ... (32) pulmonary
disease . . .. S.C. Code Ann. § 42-9-400 (Supp. 2004).

The South Carolina Supreme Court recently addressled‘ this very issue and held
that the presumptive hindrances or obstacles to employment or reemployment found in §
42-9-400 shift the burden to the Fund and require that the Fund establish by substantial

evidence that the condition is not entitled: to its presumption.

State Accident Fund v. S.C. Second Injury Fund, 409 S.C. 240, 247, 762 S.E.2d 19, 23

(2014). In State Accident Fund, Respondent introduced no evidence rebutting the

presumptive‘hindrances or obstacles to employment but instead took the position that
because the élaimant’s diabetes was well managed at the time of his injury, that diabetes
was not entitled to its presumption as delineated in § 42-9-400. Id. at 247, 762 S.E.2d at
23. The South Carolina Supreme Court rejected the validity of that argument and held

 that the Commission erred by considering the status of the claimant’s diabetes at the time



of the claimant’s accident as opposed to whether the condition constituted a hindrance or

obstacle to employment “as the statute requires.” Id. at 247, 762 S.E.2d at 23.

In the case at hand, Appellants presented evidence that Claimant had cardiac
disease, pulmonary disease, -and heavy metal poisoning all before his date of injury.
Thus, Appellants are entitled to the rebuttable presumptions found in § 42-9-400 for these

conditions. Further, as in State Accident Fund, Respondent submitted no evidence

r\ebutting the presumptions. Thus, Appellants request that this Honorable Court reverse
the findings of the Circuit Court to the contrary.
III. APPELLANTS | ESTABLISHED PREEXISTING PERMANENT
CONDITIONS AS REQUIRED BY § 42-9-400.
Respondent erroneously analyzes the point in. time at which a condition must
occur for it to satisfy the eleﬁent of § 42-9-400 which requires the existence of a
permanent preexisting condition before the subsequent disability. Because this is an
occupational disease claim, Respondent convolutes § 42-9-400 to require that the
preexistihg condition preexist the first day Claimant was ever exposed to lead at the
Sumter Battery Facility. This position is not supported by South Carolina law, and
Appellants assert that the Circuit Court erred in adopting this new interpretation of the
law by the Commission. |
As outlined in Appellants’ Initial Brief, the date of injury or disablement controls
in occupational disease claims. Thus, the preexisting permanent impairment required by
§ 42-9-400 most certainly does not have to preexist the first day Claimant was exposed to
| lead, but instead must preexist the subsequent disability as stated in § 42-9-400. This

position is supported by South Carolina authority concerning occupational disease



claims. Appellants’ position is also supported by South Carolina authority finding an

entitlement to reimbursement where the preexisting condition arose out the same

. employment as the subsequent injury. See, e.g., Carolinas Recycling Group v. South

- Carolina Second Injury Fund, 398 S.C. 480, 730 S.E.2d 324 (2012) and State Workers’

Compensation Fund v. South Carolina Second Injury Fund (In re: Warren M. Hunt v.

S.C. State Forestry Comm’n), 313 S.C. 536, 443 S.E.2d 546 (1994).

In the claim at hand, there is no question that Claimant had cardiac disease,
pulmona!fy disease, hearing loss, and heavy metal poisoning prior to his date of injury or
his date of disablement. For that reason, Appellants submit that the Circuit Court’s
opinion should be reversed. as a matter of law.

IV. SOUTH CAROLINA CASE LAW SUPPORTS A REVERSAL OF THE

LOWER COURT’S DECISION.

In its Initial Brief, Respondent misinterprets the cases of Carolinas Recycling

Group v. 8.C. Second Injury Fund, 398 S.C. 480, 730 S.E.2d 324 (2012), and Burnette v.

City of Greenville, 401 S.C. 417, 737 S.E.2d 200 (Ct. App. 2012), cert. denied Burnette

v. City of Greenville, Op. No. 5059 (S.C. Sup. Ct. filed May 8, 2014). Appellants submit

that the correct interpretation of these cases leads to the conclusion that the Circuit
Court’s decision should be reversed.

In its brief, Respondent misconstrues the Carolinas Recycling Group case. In

Carolinas Recycling Group, the South Carolina Workers’ Compensation Commission

ignored medical evidence establishing an element of Second Injury Fund reimbursement
and cited a piece of evidence that had no bearing on the element in support of its denial of

benefits. The South Carolina Supreme Court rejected this erroneous approach and held



that substantial evidence supported that the employer and carrier had carried their burden

of proof in establishing all prerequisites for reimbursement. Carolinas Recycling Group,

398 S.C. at 484, 730 S.E.2d at 327. Similarly, in the case at hand, the Fund has submitted
no reliable evidence of any sort to counter the medical evidence Appellants have

submitted establishing their entitlement to reimbursement. Therefore, Appellants submit

that the Carolinas Recycling case provides support for their claim for reimbursement. -

Likewise, in Respondent’s Brief, the Fund argues that because the underlying
issue in the Burnette case is one of compensability, that the analysis regarding the
substantial evidence standard of reviev;/ is inapplicable to the reimbursement case at hand.
Appellants submit that the analysis under a substantial evidence standard of review does
not change depending on the type of case. Fuﬁhemore, Appellants believe that
Respondent makes this argurhent in an effort to minimize the fact that this Honorable
Court has previously held that the Commission can ignore medical evidence only when
there is other competent evidence in the record upon which it can base its opinion.
Burnette, 401 S.C. at 428, 737 S.E.2d at 206. In the case at hand, just as in Burnette,
there is no evidence other than that presented by Appellants, and this evidence establishes
ali of the necessary elements for reimbursement. By disregarding this evidence in favor
of no other evidence, the Lower Court erred, and Appellants are requesting that this Court
reverse that decision.

In light of the aforementioned case law, Appellants request that this Honorable

Court reverse the decision of the Circuit Court.



CONCLUSION

For the reasons stated, Appellants respectfully request that this Honorable Court

reverse the Lower Court’s decision.
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