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II.

TII.

IV.

COUNTER-STATEMENT OF THE ISSUES ON APPEAL

Should this Court dismiss the Town’s appeal because the Town is not an
aggrieved party with respect to the orders being appealed?

Have either appellant presénted a genuine issue of material fact that would
preclude summary judgment in this case where the express language of the
easement is limited to “maintenance” of the existing sewer line?

Is McGuinn’s argument about the grant of the Espinos’ motion for summary
judgment as to McGuinn’s claims for slander of title and tortious interference with
contract properly before this Court?

On the merits, should this Court affirm the dismissal of McGuinn’s claims for
slander of title and tortious interference with contract?



COUNTER-STATEMENT OF THE CASE

The procedural history of this case is long and complex. The following derives
from Jhdg'e Keesley’s order denying the motion for reconéideration. , |

MéGuinn Construction Mgmt, Inc. (McGuinn) filed an action against the Espinos
in Aﬁgust 2065: (Case No. QS¥CP-32-2712). The Cbmplaint sought déclaratm;y relief and
- claimed damages for slander of titl¢ and fﬁterférence with “perspective contractual
rights.” (R. p. 42).

The Espiﬁos answered and counterclaimed. They also brought a tﬂird-party case
against the Town of Lexington. The Town moved to dismiss and Judge James Johnson
grahted 1thevmotion by final order filed October 3 1, 2007. The Espinos sougﬁt
reconsideration but Judge Johnson denied the' motion on December 20, 2007.
Accordingly, the Town was not a party to the action at that time.

The parties attempted to mediate the case but were not successfﬁl. The Espinos
moved for summary judgment on April 3, 2008. On April 14, 2008, Judge Johnson
entered an ofder dismissir;g the Expinos’ Fifth Counterclaim. The parties attempted a
second mediation but it also failed. On May 21, 2008, McGuinn moved for summary
judgment on the Espinos; Second, Third,.:F ourth, Sixth and Ninth Countércla‘ims.

On June 13, 2008, J uage Knox McMahon designated the case as complex and
assignéd it io Judge Johnson. ‘On’ June 16, 2008, Judge Johnson entered an order granting
the Espinos’ motion for su@aw judgment and granfing McGuinn"s motion to dismiss
the Fifth Counterclaim (even tgough the prior order had already dismissed that

. counterclaim). Judge Johnson ruled:



(1) the Espinos were entitled to summary judgment and that no one, including
McGuinn, had thé right to enter the Espinos’ property to connect the sewer
and drainage lines of Coventry Lake Subdivision;

) the Espinos wére entitled to sﬁmmary judgment against McGuinn on the

slander of title cause ogaction; |

3) the Espinos were éntitled to sufnmary jﬁdgment against McGuinn on the

cause of actign for tortious interference; and

4) McGuinn was entitled to dismissal of the Fifth Counterclaim which

alleged an implied covenant of good faith and fair dealing.

On June 26, 2008, McGuinn moved once again for summary judgﬁent as to the
Fitth Counterclaim.

On July 10, 2008, McGuinn filed a motion for reconsideration and to alter or
amend Judge Johnson’s order of June 16.

On July 13,"2008; Judge Johnson died from a sudden illness.

On October 10, 200'8, the Espinos filed a lawsuiﬁ against Gates Comfnon,rLLC, S.
Wade McGuinn,'individually, and the Town. (Case No. 08-CP-32-04192).

On June 10, 2009, J udge McMahon filed an order inithe second case denying
motions for summary judgment filed by Wade McGuinn and Gates Common;‘ granting
the Town’s motion to strike the claim for punitive darhages, granting the Town’s motion
to ﬁlake more definite and certain, and granting the Town’s motion to strike the claim for

attorney fees.

On June 25, 2009, the cases were designated as complex and assigned to Judge
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McMahon, pursuant to Ruié 63, SCRCP (Diéability ofal l-ldge)' and a.m administrative
order iséued by Chief Justicé Toal regarding Chief Judges for Administrative Purpéses.

On November \25,-‘ 2609, J udge McMahon filed an order incorporating the
conclusions of fact and law from Judge Johnson’s order. Judge Keesley determined this
order fc;und no de novo hearihé was required, J udge‘ McMahon was certifying fémiliarity
with the record, and a hearing would be held only updn the peﬁdir;'g motion for
reconsideration. |

On December 22, 2009, the Espinos moved to reconsider a prior ruling denying
their motion to di;miss the rﬂotion for reconsideration for failure to comply with Rule
39(g), SCRCP. On December 22, 2009, Judge McMahon held a hez&ing on McGuinn’s
motion for reconsiderafibn of'] udgé Johnson’s order.

On January 11, 2010, Judge McMahon deniea the Espindsv’ motion. Judge
McMahon noted several status conferenées were held prior to the December 22, 2009,
hearing and the sp'iri't of Rule 59(g) had. been met. Judge Keesley agreed.

| Although Judge McMahon heard arguments on the motion for reconsider\ation,
before he enteréd a written é)rder, Judge 4McMah0n recused himself on February 11, 2011.
The matter was then sent to Judge__Keesley as Chief Judge for Administfétive Purposes.

;)n September 6, 2011, e‘ln order was éntered designating Judge Keesley as fhe
successor judge pursuant to Rulé 63 and the Chief Justice’s administrati;/e érder.

Altﬁough the only matter pen&ing at the time was McGuinn’s Rule 59 motion, the
" parties indicated a desire to consoli—d_ate that';:ase (Case No. 05-CP-32-2712) with the

other case (Case No. 08-CP-32-04192). On September 8, 2014, the Town filed a motion

4.



to consolidate.

On September 28, 2011, the Espinos filed a doéument with th e court that
included:. (A) a transcript of the summary judgmcnt' hearing before Judge Johnson; (B) a
copy of Judge J ohr/lson’s order; (C) a transcript of the hearing before Judge McMahon,
regarding the Rule 59 motion; and (D) a'proposed order subﬁnitted to Judge McMahon on
" January»\19, 2010.

' Oﬁ March 127, 2012, Jgdge Keesley filed an order consolidatiné> the two cases. On
April 5, 2012, the Espinos movéd to reconsider the consolidation order. On August 20,
2012, the 'courtA denied the motion.

On Septeml;er 24,2013, the Espinos once agaii'n sought dismissal of the Rule 59
motion and, once again, Judge Keesley denied the ﬁqotion. On October 7, 2013, Judge
Keesley'held a hearing on the Rule 59 motion.

On June 9, 2014, Judge Keesley enteréd an order denying the Rule 59 motion.
Judge Keesléy ruled; | | |

(1) No de novo hearing was needed on the summary judgment motions Judge

Johnson ruled upon;

(2) J udge» Keesley certified familiarity with the record and determined that the

proceedings could be completed without prejudice to thé parties;

3) The only heaﬁng necesséry was to decide the 'pending motion to reconsider

the July 10, 2008 order by Judge Johnson;

4) The Town was not a party wheh( the matter came before Judge Johnson;

(5)  Judge Keesley outlined the various arguments made By a'll parties before

5.



him (R. pp. 9-13);

(6) There is no basis for altering or amending Judge Johnson’s rulings.

@) The parties to the lawsuit at the time that the nia&er was presented to
Judge Johnson are bound by his ruling;

8) Judge Keesley did not determine whether Judge Johnson’s order was
binding upon tholse who were not parties when Judge Johnson made his
ruling.

Judge Keesley therefore dgnied the Rule 59 mbtioﬁ and ordered the parties to

schedule a status conference “so that a plan of action can be implemented.” (R. p. 14).

On July 7, 2014, McGuinn servéd and filed its notice lof e;ppeal from Judge

Keesley’s order.
On July 15, 2014, the Town filed and served its notice of appeal from both Judge

Keesley’s order and from Judge Johnson’s order.



FACTS

In April 1988, Coventry Associates, Inc., conveyed water and sewer lines on its
property in Lexington; South Carolina to the Town of Lexington. The deed referenced
“the record drawing of the ‘as-built” water system of Coventry Lake Subdivision prepared
by Palmetto Engineering & Surveying Co., Inc., dated November 9, 1987....” Coventry
Associates also conveyed the following rights to the Town:

All easements and rights of way necessary for the maintenance of the

aforesaid water and sewer lines, said easements being 15' and 30' in width,

reference being made to the “as-built” plans referenced above for a more

complete and accurate description of said easements. '

ALSO:

All drainage easements located on property of Grantor known as Coventry

Lakes Subdivision, and being more particularly shown on the record

drawing of “as-built drainage” plan of Coventry Lake Subdivision

prepared by Palmetto Engineering & Surveying Co., Inc., dated November

9,1987.... ' '
(R. p. 132). The deed was executed by M. Stewart Mungo for Coventry Associates, Inc.

In 1992, Mr. and Mrs. Espinb purchased property located at 108 Coventry Court
in Lexington, South Carolina from the Mungo Compaﬂy. (R.p.140p. 7,1.7-p.8,1. 14).
McGuinn was the developer of Gates Common Subdivision thét backed up to the
Espinos’ property. -

For years the Gates Common property was unimproved. McGuinn ultimately
applied for and received rezoning to build a patio home subdivision at the site. Storm

drainage, water and sewerage infrastructure had to be installed, and McGuinn designed

this infrastructure to connect to the existing infrastructure of the Coventry Lakes



Subdiv-isiovn where the EspinOs owned their property.

It is undisputed that McGuinn intended to install the infrastructure on the.Espir'los
property under the easement that grants the Town, its successors and assigns the right to
“mainteﬁaﬁce of the aforesaid water and sewer lines....” (R. p. 132).

McGuinn approached the Espinos for permission to enter their property to connect
to the sewer line and install cher infrastructure such as storm drainage. The Espinos
denied the request. McGuinn chose not to locaﬁe the storm drainage on the Espinos’
property, but without their permission and with notice that litigation was pending as to
whe'ther the easement authorized McGuinn’s activities, McGuinn instructed his
. subcontractor to proceed with colnnecting to the sewer on the Espinos’ property.

The subcontractor p\roceeded to dig in the E‘spinos’ back yard, destroying the yard.
Once McGuinn installed its sewer and storm drainage, McGuinn procegded to develop ité
property at a rapid pace without regard to the elevation increases of construction. This
increased the post-construction water flow, whivch has continued to degrade the soil
conditions at the Espinos’ home. |

The lawsuits followed as set forth in the Statement of the Case abové.



I ARGUMENTS .

McGuinn asserts two things: (1) that thé court should not have granted summary
judgment regarding. the scope of the easement becausé of the existence of material facts
(McGuinn App. Br. pp. 8-15); and (2) that the circuit court should not have grénted the
Espinos’ motion for sufnmeiry judgxﬁent as; to McGuinn’s claims for slander of title and
tortious inteArference with contract. (McGuinn App. Br. p. 15).

The Town contends the circuit court should have overturned its prior grant of
summary judgment as to the scope of the easement and permitted the Town to be heard.
(Townqup. Br. pp. 6-18).

This Court should not Be persuaded by the arguments of either appellant but,
rather, should affirm the circuit court®s ruiings. The Court shouid also conél/ude that the
Town lacks appropriate standing to appeal because it is not an éggrieved party with

respect to the orders being appealed.

_ SCOPE OF REVIEW
At the hearing, Mcduinn’s lawS'er described the proceeding as involving
“competing motions for summary‘ judgmé‘nt in this matter.” (Supp. R. p. 2, 1l. 7-17) Under
- the posture of cross-motions for summary judgment, the parties agreed that the ’case was
before t’he court for its decision as a 1;1atter of law. See, e.g., .Wiegand v. US. Auto. Ass’n,
391 S.C.'159, 705 S.E.2d 432 (2011) (whe;,re cross motions for summary judgment are
filed, the partigs concede the issue before the éppellate coﬁrt should be decided asa

matter of law); Alltel Communications v. S.C. Dep’t of Revenue, 399 S.C. 3 13,319 n. 2,
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731 S.E.2d 869, 872 n. 2 (2012) (“[T]he p.arties filed cross motions for sumfnary

judgmeﬁt; ther.eby indicating fhe parties’ belief that further development of the facts was

unnecessary.”)(citing Harrison W. Corp. v. Gulf Oil Co., 662 F.2d 690, 692 (10th
Cir.1981) (“[C]ross motions for summary judgments do authérize the court to aésume

| that there is no>evidelr:i-ce which needs to be considered other tﬁan that which has been

filed by-the parties."’)‘).

Eveh s0, this case truly involves constructioﬁ of the language of the grant in an
easement. Although both appellants bottom théir appeals on the claims that there are
factual disputes', they overloqk'one important aspect of this rule: that the facts in dispute
must be material facts. See, e.g., Hedgepathv. AT&T, 348 S.C. 340, 559 S.E.2d 327 (Ct.
App. 2001) (when plain, palpable and undisputgd facts exist on which reasonable minds
cannot differ, summary judgment should be granted). Because the grant of the easement -
here is so specific and limited, there are simply no facts that either appellant may produce
that will make é difference in the final outcome.

Lastly, the appeal involves a detennindtion of the scope of the easement. That
determination is a mater of equity. Hardy V. Az'keﬁ, 369 S.C. 160, 165, 631 S;E.zd 539,

541 (2006).

L THE TOWN’S APPEAL SHOULD BE DISMISSED : >
The Town has separately appealed, contending the trial court should not have
N 4

granted the Espinos’ motion for summary judgment. The Court should dismiss the

Town’s appeal.
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In the order de-nying rehearing, Judge Keesley stated:

The court agrees that the parties to the lawsuit at the time the matter was

presented to Judge Johnson (2005-CP-32-02712) are bound by his ruling. -

However, the court is not determining in this order whether the June 16,

2008 order is binding upon those who were not parties when Judge

Johnson made his ruling.

| (R pp. 1-2, 10, 13-14). There i-s no éhéllenge to this ruling. Furtherrnore; it is undisputed
that by Fhe time Judge J ohnson entered the orde£ on June 16, 2008, the Town had been
dismiésec;l from the case by orcier filed October 3 1; 20'0"7. (R.p.2).

The Town is, therefore, not an-ag'grieved party with respect to the order, and
should not be heard on appeal. See Rule 201(b), SCACR (“Only a party aggrieved by an
order, judgme‘nt, sentence or decision may appeal.™); Be‘auﬁ)rt Rec;lty Co. v. Beaufort
Cnry., 346 S.C. 298, 301, 551 S.E.2d 588, 589 (Ct. App. 2001) (“The word ‘aggrieved’
refers to a substantial grievance, a denial of somé personal ovr property right, ror the
impositioyn on a party of a burden or obligation.”); Burn;s v. Gardner, 328 S.C. 608,
617-18, 493 S.E.2d 356, 361 (Ct. App.1997) (.dismissing the portion of an appeal

‘ involving an issue raised in which the appellants were not aggrieved parties and thus
could not pursue the issue on appeal). See alsq Hudson v. Laﬁcaster Convalescent
Center, 407 S.C. 112, 754 S.E.2d'486 (2014) (it is an appellate court’s duty to reject an
appeal that is prosecuted by a party who is not aggrieved in a legal sense by the judgment
of the trial court). | |

This Court should therefore disrrﬁss the separate appeal the Town ﬁled in this

case.
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L THE TRIAL COURT PROPERLY GRANTED SUMMARY JUDGMENT FOR THE
ESPINOS :

Both the Town and McGuinn argue that because there are issues of fact, summary
judgment was not appropriate. The Court should affirm Judge Johnson’s initial order and
Judge Keesley’s order denying re_consideration.

The Easement in this Case Is Limited to “Maiﬂtenénce” of the Sewer Line

An easement .is aright to use the land of another for a‘speciﬁc pufpose. Rhett v,
Gray, 401 S.C. 478, 736 S.E.2d 873 (2012); Steele v. Williamsv, 204 S.C. 124, 132,28
S.E.2d 644, 647 (1944). This right of wéy may arise by grant, from necessity, by |
prescription, or by implication by prior use. Rhett; Boyd v. Bellsouth Tel. T eZ. Co., 369
S.C. 410, 416, 633 S.E.2d 136, 139 (2006); Steele, 204 S.C. at 132‘, 28 S.E.2d at 647-48.

“A grant of an easement is to be construed in accérdance with the rules applied to
deeds and other written instruments.” Rhett; Binkley v. Rubon Creek Watershed
Conservation Dist. of Fountain Inn, 348 S.C. 58, 71, 558 S.E.2d 902, 909 (Ct.
App.2001). See, e.g., Schulmeyer v. State Farm Fire and Cas. Co., 353 S.C. 491, 579
S.E.2d 132 (2003) (if a contract’s language is clear and unafnbiguous, the language alone
determines the contract’s force and effect; a court must construe its provisions éccording
to the terms the parties used, understood in their plain, ordinary, and popular sense)(citing
C.A.N. Enter., Inc. v. South Carolina Health and Human Servs. Fin. Corﬁm 'n, 296 S.C.
373,373 S.E.2q 584 (1988). As the Suprefne Court has instructed: |

A contract is ambiguous when the terms of the contract are

reasonably susceptible of more than one interpretation. Hawkins v.

Greenwood Development Corp., 328 S.C. 585, 592, 493 S.E.2d 875, 878
(Ct. App.1997) (citing 17A Am. Jur.2d Contracts § 338, at 345 (1991)). It

-12-



is a question of law for the court whether the language of a contract is
ambiguous. /d. Once the court decides the language is ambiguous,

evidence may be admitted to show the intent of the parties. Id. The

determination of the parties' intent is then a question of fact. Id. On the

other hand, the construction of a clear and unambiguous deed is a question

of law for the court. Gardner v. Mozingo, 293 S.C. 23, 25, 358 S.E.2d 390,

392 (1987).
South Carolina Dept. of Natural Resources v. Town of McClellanville, 345 S.C. 617, 623,
550 S.E.2d 299, 302-303 (2001) (applying these rules in construction of an unambiguous
restrictive covenant).

_The rights of one claiming an easement by eXpress grant are limited within the
scope of the privilege. Marlow v. Marlow, 284 S.C. 155, 325 S.E.2d 703 (1984). The
extent of the servitude is determined by the terms of the grant. Id., citing Forest Land Co.
v. Black,216 S.C. 255, 57 S.E.2d 420 (1950); Gordon v. Hoy, 211 Va. 539‘, 178 S.E.2d
495 (1971). |

Here, the easement expressly provided:

All easements and rights of way necessary for the maintenance of the

aforesaid water and sewer lines, said easements being 15" and 30' in
width, reference being made to the “as-built” plans referenced above for a

more complete and accurate description of said easements.

(R. p. 132)(emphasis added). This is a limited grant, restricted by its terms. Whether
McGuinn or the Town could ever prevail regardless of the facts depends on the
construction of the phrase “necessary for the maintenance of the aforesaid water and
sewer lines.” Under the law, they cannot prevail.

The words “maintain” and “maintenance” are not defined in the document.

Black’s Law Dictionary provides the following definition for “maintain”: “To care for
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(property) for purposes of operational productivity or appearanee; to engage in general
fepair and upke‘e‘p.” Bleck’s Law I‘)icti'onal\‘y-1039 (9th Ed 2009). Black’s deﬁnee
“maintenance” as ,“‘The care and - work put into ppoperty to keep it operating a<n’d _
productive; general repair and upkeep.” 1d. Neither of these definitions contemplate
improvement, egpensiOn, or any other kind of addition to ‘Fhe thing or property. Instead,
the definitions e>;press1y lirpit t}iemselpes to maintaining theiexisting condition of the .
property. |

, Coilrte througheut the .coimtry use the ordinary and'reg‘ular meaning of the terms
“maintain” and “maintenance.” As the New Jersesl‘Superior Court explained:

! - R ' : ~\
To “"rnaiﬁtain” somethipg, suchasa roadwéy, means to “to keep ip

an appropriate condition, operation, or force; keep unimpaired.” Random

House Dictionary (2010 ed.). Moreover, the act of maintenance is

commonly defined as “[t]he care and work put into property to keep it.

operating and productive; general repair and upkeep Black’s Law

Dictionary 965 (7th ed.1999). :
- Township of White v. Castle Ri’dge Developmept Corp., 16 A.3d.399 (N.J. quer. 201 1).
Other courts are in agreement. See, e. g> Stanford v. State Dept. ef Highvays and Public:
Transz.,'635 S.W.2d 581 (Tx. Ct. App 198,2)"’(n(‘)kting that to “maintain™ has been defined
as “to hold or keep:in any particular state of efﬁciency of.{/alidity; to support, sustain or
uphold; to keep up; ﬁet to suffer to fail olr decline,” and copcluding that “maintenance” of
an overpass “is that Whlch 1s. required to preserve the ove@ass as it was originally
de51gned and constructed”) El Paso County Water Imp. Dist. No. 1 v. City of El Paso,

243 F.2d 927 (5th Clr. 1957) (noting the term “maintain” means “to hold orkeep in any

particular state or condition; to support; to sustain; to uphold; to keep up,” and finding
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contract required the United States to “maintain” existing bridges but not to construct
new bridges under its agreement with the city of El Paso); Wézll v Windmc;nn, 142 So.2d
537 (La. Ct.App. 1962) (“to ‘fnaintain’ means to preserve or keep in an existing state or
eondition and embraces acts of repair and other ect_s to prevent a deciine, lapse, or

+ cessation from that state or condition. In a wide variety of situations the word ‘maintain’ |
- has been taken to be synonymous with ‘repair.’ This is the usual meaning, the dictionary
meaning, and the meaning Whi,?h must c.ontrol in the absence of a clear expression ofa
contrary‘intention.”)(citations emitted); Polo/West Hariford, LLC v. Loring Realty

Advisors, VII, LLC, 2009 WL 1299099 (Conn. Sup. Ct. 2009) (noting Webster’s Third

-

New International Dictionary (3d Ed.1961) defines “maintain” as*“To keep in a state of

repair, efficiency, or validity: preserve from failure or decline” and the word

“maintenance” means “the labor of keeping something (as building or equipmerit) ina
\ - o

state of repair or efficiency; care; upkeep.” The Random House Compact Unabridged

Dictionary (2d Ed.1996) defines “maintain” as “Tq keep in existence continuance;

preserve; retain.” The word “maintenance” means “care or upkeep, as of machinery or

property.”).
As the Connecticut Supreme Court explained:

“Maintenance” in relation to property has been defined as “the

* upkeep or preservation of the condition of property”; Black’s Law
Dictionary; and “making repairs and otherwise keeping premises . . . in
good condition”; Ballantine’s Law Dictionary. It connotes a state of
physical repair, upkeep, and preservation. Frye v. Angst, 28 Wis.2d 575,
582, 137 N.W.2d 430 (1965);_54 C.J.S. Maintenance, p. 905. It does not;
in common parlance, encompass the expenditure of funds for the
administrative or managerial purposes of a corporation. If the covenant
here in question had been intended to authorize expenditures other than
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those related to the physical upkeep and repair of the roads, it could easily
have so stated. '

Saphir v. Neustadt, 413 A2d 843, 851 (Conn. 1979). Accord Hollguin v. Fulco Oil
Services L.L.C., 245 P:3d 42 (NM 2010) (Black’s Law Dictiona‘ry‘97‘3 (8Fh ed. 2004)
defines maintenance as “[t]hg: care and' work put into property to keep it operating and
productive;' general repair and upkeep.” Mcrr'iam-Websfér’s Collegiate Diétionary 702
(IOth ed. 1996) defines maintenance as “the éct of maintaining” and further defines
maintainvas “to keep in an existing state (as of rép‘air, efficiency, or ?alidity) :' preserve
from failure or; decline.”); Maine fz:rnpike Author.ity v. Brennan, 342ﬁA.2d 719 (Me.
1975) (ﬂnding “maintenance” to include annual upkeep and, to a degree, repairs
necessary to sustain the operation of the turnpike, and noting on ot};er occasions, the court
construed “maintenance” to mean a keeping iﬁ a state of efficiency or a refusal to suffer’
decline); Colemén v. Portage Cty. Eng'ineer, 975 N.E.2d 952, 959-960 (Ohio 2012)
(holding under Ohid-’s Tort Claims Act, a “complaint is properly characterized as a
mainténance, operation, or upkeep issue when ‘remedying the sewer problem would
involve little discretioﬁ but, ifistead, would Bé a matter of r_outine maintenance,
inspection, repair, removal of obstructions, of general repair of deterioration.”)

The easement in this case is limited to.lone thing: maintenance of the existing line.
Had the parties inténded the easemeﬁt to be for anything other than regula{‘r ubkeep or
repaif of the “aforesaid water and ‘s'ewer‘li.nes,” they could have said so. They could have

said “maintenance of the aforesaid water and sewer lines, as well as improvement of

those lines or expansion to permit additional lines.” They could have said “maintenance
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as well as future additions or expansions.” They did not say any of these things. Instead,
the only thing the grantor agreed to allowwag “maintenance,and only of the “aforesaid”
lines (i.e., the existing lines). In the eyés of the law this means taking those steps to
prevent decline of the existing lines, to pr’o‘vi.de upkeep on the existing lines, and to
perform 'repaifs on the existing lirnes; no‘ less,‘but certainly no more.

The rights of one claiming an easement by express grant are lifnited within the
scope of the privilege. Fo?est Land Co. v. Bléck, 216 S.C. 255,57 S.E.Zd 426 (1950).
The extent of the servitude is determined by tyhe terms of the grant. /d. S’ee also Binkley v.
Rabon Creek Watershed ’Conserv'ation Dist. ofFozlntain Inn, 3;‘18 S.C. 58,558 S.E.2d 902 .
/ (2001) (the language ot an easement determines its exteni; clear and .unambiguous
language in gfants of easement I‘nust be construed a:ccording to terms which parties have
used, taken, and undersfood in the plain, ordinary, and popular sénse); Ten Woodruff
Oaks, LLC v. Poinr Development, LLC,‘385 S.C. 174, 683 S.E.2(i 510 (Ct. App. 2009)
(same). |

“[T]he owner of the easement cannot materially increase the burden of the
sefvient estate or impose thereon a new and additional burden.”’ Clemson Univ. ;z. First
Provident Corp., 260 S.C. 640, 650, 197 S.EA.2d 914,919 (1973) (quoting 25 Am. Jur. 2d
Easements and Licenses § 72 at 478), cited in Rhett v. Gray, 401 S.C. 478, 736 S.E.2d
873 (2012). Althougl; to the exteﬁt of the easement the rights of the easement owner are |
paramount to those of the landowner, the easemer;t owner’s rights are not absolute but are .

limited, so the owners of the easement and the servient tenement may have reasonable

N s 1
enjoyment. Clemson Univ.; Rhett. The owner of an easement has all rights incident or

e
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necessary to its proper enjoyment, but nothing more. Clemson Univ. ;' Rhett.

An easement burdens the rights of the owner of real property and thus must be
narrowly construed, and not construed in a way that unilaterally expands the rights
contained therein without further agreemenf frorri the oWﬁer of the servient estate. See,
e.g., Hamiltonv. CCM, Inc., 274 S.C. 152, 263 S'.E.Zd 378' (1980) (restrictions as to the
use of real estate should be strictly construed and all doubts resolved in favor of free use
of the property). What McGuinn and the Town advocate here is a unilateral expansion of
the narrow rights contained within the séo}fe of the easement the Town possesses; the laW
does not support their view, nor should it.

The Court should aftirm the trial court’s ruling that the Town’s rights under the
unambiguous language of the easement are liﬁqited to “'maintenance,” and as such

-McGuinn does not have the right to trespass onto the Espino’s property, dal\nage the land,
change the landscape, or otherwise expand the scope of the existing easement.

HI. MCGUINN’S ARGUMENT REGA‘RDING THE GRANT OF SUMMARY JUDGMENT
FORTHEESNNOSONNMXHHMVsCLAmmFORSLANDEROFTnLEAVD
TORTIOUS INTERFERENCE WITH CONTRACT
McGuinn érgues the circuit court erred in granting the Espinos’ motion for

summary judgment as to McGuinn’s causes of action for slander of title or tortious

interference with contract. (McGuinn Abp. Br. P. 15). This Court should affirm.

First,- the Court should aeem this argﬁment abandoned. It is conclusory, and is

contained in one paragraph with no citation to authority. As this Court and the Supreme

Court have stated repeétedly, a conclusory argument may be deemed to be abandoned.
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See, e.g., Brouwer v. Sisters of Charity Providence Hosp., 409 S.C. 514, 520 n. 4, 763

- S.E.2d 200, 203 n. 4 (2014) (conclusory argument not supported by aﬁy authority deemed
abandoened); York v. Dodgeland of Columbia, 406 S.C. 67, 96-97, 749 S.E.2d 139, 154
(Ct. App. 201 3) (court deemed issue abandoned where appellants’ brie;f failed-to cite any
lavs; of authority that supported a particular proposition and, instead, relied upon an
attenuated argument and a summary conclusion).

Second, this argument depends upon McGuinn’s argument that there are
“material” issues of fact regarding the Scope of the easement held by the Town. However,
as discussed above, the easement the Town holds is expressly limited in scope to

*maintenance” of the existing liné. McGuinn.has presented no evidence to establish the
existence of a material fact as to whether McGuinn’s entry upon the Espinos’ property
was for “maintenance,” nor can McGuinn do so. In tact, McGuinn admits repeatedly that
it's goal was to “tap into” the exist.ing' line, which is not maintenance, but is an expansion
of the existing‘line.

Neither the ToWn nor McGuinn have the right to unilaterally increase the scope of
the grant, and neither Have presented any evidence that they negotiated for those
expanded rights with the Espinos. Instead, McGuinn simply took steps it did without
regard to the existing rights of the Espinos as property owners.

Last, there is no issue of material fact regarding whether McGuinn could ever
establish either cause of action. To maintain'an action for slaﬁder of title in South
Carolina, McGuinn must establish: (1) the publication (2) with malice (3) of a false

statement (4) that is derogatory to plaintiff’s title and (5) causes special damages (6) as a

-19-



result of diminished valﬁe of the property in the eyes of thilrd parties. Pond Place
FPartners, Inc. v. Poole, 351 S.C. 1,567 S.E.2d 881 (Ct. App. 2002). The tort may only be
maintained by one who possesses an-estate or interest in the éffected property. Id. It is
~grounded in the toﬁ of injurious falsehood. /d

In the complaint it filed in 2005, McGuinn lassénedlthat the subject property was
owned by the Espinos (R. p. 40, 9 5) and the easement was owned by the Town. (R. p. 40,
q 6). McGuinn then pled in jumble‘d fashion as a second cause of action:

13. The Defendants have unlawfully interfered with the Plamtlff‘s
attempted development of its property.

14.  The conduct of the Defendants has been unreasonable and totally
beyond the bounds of improper conduct.

15. The conduct of the Defendants amounts to a slander of title and to
an unlawful interference w1th the Plaintiff]‘s] perspective (sic)
contractual rights. : ‘.

16. As a direct and proximate result of the aforeméntioned wrongful
conduct on the part of the Detendants, the Plaintiff has had a delay
in its construction; has had to unnecessarily expend huge sums of
money for engineers and other experts; has lost significant amounts
of income and profit; has lost a significant business opportunity;
has suffered an increase in interest rates; and has been damaged in
its business reputation all to its damage both actual and punitve.

(R. pp. 41-42, 99 13-16). There is no assertion of a “publicétion,” “malice,” “a false
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statement,” “a statement derogatory to [McGuinn’s] title” or a “diminished value of the
property in the eyes of third parties.” Instead, there are simple, conclusory statements
alleging slander of title in name only.

Further, there is no evidence (nor could there be) that McGuinn owns any portion

or interest in the Espinos’ property. Even so, there are no facts from which a trier of fact
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could find the Espinos did an};thing to publish, With malice, a false statement derogatow
to McGuinn'’s title to its own propgrtyl

The sainc? is true regarding McGuinn’S claims for tortious interference with
contract. In its brief, McGuinn draws no distinctio.nrbetweer; whether it was ciairning
interference with existing cc;ntracts or prospective confracts. The complaint limited itself
to “perspective” contracts, but the brief makes no distipction. Regardless, either claim
fails as a matter of law.

To estabiish a cause of action for tortious interference with contfaétﬁal relations, a
plaintift must show: 1) the existence of a contract; 2) knowledge of the contréct; 3)
intentional procurement of its breach; 4) the absence of justiﬁcatién; and 5) resulting
damages. Eldeco, Inc. v. Charleston County School Dist., 372 S.C. 4;70, 642 S.E.2d 726
(2007), citing Kinard v. Crosby, 315 S.C. 237, 240, 433 S.E.2d 835, 837 (1993).
McGuinn has not pled nor proffered a scintillé of evidence that the Espinos knew of the
existence of a contract McGuinn had with a third party and intentionally procured that
third party’s breach of its contract with McGuinn. This tort clailm would fail as a matter of
law.

To establish a cause of action for intentional interference with prospective
cc;ntractual relations, a plaintiff must show: 1) intentional interference with prospective
contractual relations; 2) for an imbroper purbose or by imfﬁropey methods; and 3)
resulting in injury. Eldeco, Inc. v. Charleston Coui;ty School Dist., citing Crandall Corp.
v. Navistar Int’l Transp. Corp., 302 SC 265; 266, 395 SE2d 179; 180 (1990). McGuinn

has not pled nor proffered a scintilla of evidence that the Espinos interfered with
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prospeéti;/e contréctual relations, that any such interference was intentional, that the
Espinos used improper methods of interfering With those contracts McGuinn planned to
enter into, that the Espinos haci some impropef purpose for .interfering. in those contracts,
or that McGuinn suffered any resulting'injury. Failure to plead or proffer evidence of any
one element is fatal, but here there is a co/mplete failure of pleading or proof.

Even if this Court does not deém these arguments abandoﬁed because of the
concluslory manner in which the claims were pled and the arguments are presented in the
brief, the Court should affirm the dismissal of these c]aims on this record.

In light of the limited scope éf the existing easement, there are no facts McGuinn

_can produce to establish any right to recover under either a cause of action for slander of
title or for tortious-interference with cdntract, existing or prospective. Accordingiy, Judge

Johnson properly granted summary judgment for the Espinos as to each of these claims

and this Court should affirm that ruling.

-

22



CONCLUSION |
The purpose of summary judgment is to obviéte delay where there is no real
4material issue of fact. Hammond v. Scott, 268 S.C. 137, 232.S.E.2d 336-(1977’). Here,
there is no material issue of fact — the easement sasls what it says, and limits itself to
\
“maintehance” of the existing lii}e. It is plain, and,:i‘t'ig unambiguous.

The Town’s appeal should be diémissed because it is not an aggrie.ved party as to
the orders being appealed. Further, there is,no genuine issue of m,aterial fact regarding the
scope of the eé;ement in this matter, which is eipressly limited. Next, McGuinn’s

~argument regarding the dismissal of'its othér cléimé Iis conclusory and should be.deefned
abandoned. Furthermore, becaus¢ the eaé‘ement upon which McGuinn claims its rights :
' ydoes not support those rights, the dismissal of those other claims was proper.

Accordingly, the Court should affirm the orders in their entirety.
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