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The South Carolina Court of Appeals
JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
015 SUMTER STREET
V. CLAIRE ALLEN COLUM1BI:\€,J SOUTH CAROLINA 28201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

December 18, 2012

Noel E. Gray, Jr., #307590
4460 Broad River Road
Columbia SC 29210

Re: The State v. Gray, Noel
Appellate Case No. 2012-213607

Dear Mr. Gray:

This Court has received your notice of appeal, and the case has been assigned the
appellate case number that appears above. Please use this number on all future
correspondence relating to this matter.

All parties to this matter are advised that all filings must comply with the
requirements of Rule 267 of the South Carolina Appellate Court Rules (SCACR).
The SCACR are available online at www.sccourts.org/courtreg. Additionally, any
filings submitted by counsel admitted in South Carolina must include counsel's bar
number.

The attention of the parties is directed to the order relating to the inclusion of
personal data identifiers and other sensitive information in documents filed with
the Supreme Court of South Carolina and the South Carolina Court of Appeals.
The order can be found at www.sccourts.org/courtOrders/HTMLFiles/2007-03-13-
02.htm. Please note that the responsibility for insuring that information is redacted
or sealed as required by this order rests with counsel and the parties. This office
will not review filings for redaction or to determine if materials should be sealed.




G\(wl))*/ﬁ .

Very truly yours,

CLERK

cc:  Robert Michael Dudek
James Strom Thurmond, Jr.
Salley W. Elliott

[§S]
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
COLUMBIA, SOUTH CAROLINA 29211

CLERK
1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

December 18, 2012

Noel E. Gray, Jr., #307590
4460 Broad River Road
Columbia, SC 29210

Re: The State v. Gray, Noel
Appellate Case No. 2012-213607

Dear Mr. Gray:

[t is the understanding of this court that there was no hearing held by The
Honorable Judge Doyet A. Early, III on November 30, 2012, therefore there will
be no transcript to request. The appellant's initial brief must be filed with this court
within thirty (30) days from the date of this letter.

Very truly yours,
/! Qs Beton, Qi

CLERK

cc:  Robert Michael Dudek
James Strom Thurmond, Jr.
Salley W. Elliott
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

ASCCID

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defander
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appeliate Defander
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

January 11, 2013

Mr. Noel Gray, #307590

Dl QP -
wroad r\‘ VT \,uu\,buuuun u‘luutuuu I3

4460 Broad River Road
Columbia, SC 29210

Re: Your case Y2163
Dear Mr. Gray:

[ am the lawyer who will be handling your case in the appellate court. [ will be
reviewing the record of the proceedings at the trial court to see what legal errors to present 0 the
court on your behalf. T will submit these arguments in the form of a written “briet.”

[ will send you copies of the brief when [ file it with the appellate court. Please be patient
while the court considers your case. This process is very slow, but there is nothing I can do to
speed up the process. It will probably be at least six months before I submit a brief to the
appellate court and at least a vear after that betore the court decides your case. Some cases take
even longer. You will be notified when the court makes a decision and letters asking the status
of your case do not speed up the process.

Please keep these points in mind. In a direct appeal. the appellate court can only consider
the information that was in tront of the trial court. Any new intormation cannot be brought to
their attention at this point. The appellate court does not decide guilt or innocence. In general, it
only looks to see if the trial judge made errors of law. A reversible error only occurs when your
lawyer makes an objection or motion and the judge rules against you when legally he should not
have. In addition, usually the error must not have been harmless. That is, the error must be
something that could have changed the result of the trial.



CYrIBITH

Mr. Noel Gray, #307590
Page 2
January 10, 2013

In addition, the court decides the case based on the written briefs submitted by the
attorney general’s office and me. It occasionally sets oral arguments, which are an opportunity
for me to focus its attention on the information in the briet. If you are in prison, you cannot
attend.

I.receive a tremendous amount of mail and [ may not be able to respond to all letters.
However, you are free to telephone me collect. An SCDC Telephone Privilege Request has
already been submitted for the following number: (803) 734-1330. This is the preferred method
of us communicating. Regardless, rest assured if you write me a letter about your case, 1 will
read it and carefully consider it as I decide which issue or 1ssues to suomit to the appeliate court.
Please note that the decision about which issues to submit is mine. Only if I submit a “no
merits” or Anders brief, stating I could not find any good issues, will the court let you submit
your own legal arguments to the court.

In addition, we are not able to visit our clients personally but feel free to call collect.

Be assured that [ will try my best to find reversible error. [ will submit the best brief I
possibly can to the appellate court.

Finally, if you are transferred to another facility or released, you must write and let me
know where you are. The Department of Corrections will not notify us of your new address.

[ hope this letter answers some of the questions you may have at this time. Again, please
do not hesitate to contact me by letter if you have any questions or [ may be of further assistance.

Sincerely,

LA M, T

Robert M. Pachak
Appellate Defender

RMP/pcm
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

B T ey »

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397
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April 12, 2013
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Mr. Noel Gray, #307590

Broad River Correctional Institution
4460 Broad River Road

Columbia, SC 29210

Re: Your appeal

Dear Mr. Gray:

Enclosed is a copy of the Initial Brief of Appellant in your case, which [ have filed with the
South Carolina Court of Appeals.

Please contact me if you have any questions.
Sincerely,
KM

Robert M. Pachak
Appellate Defender

RMP/pem

Enclosure

NNy



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

-_—

Appeal from Aiken County

Doyet A. Early, HI, Circuit Court Judge

-_—

THE STATE,

RESPONDENT,

NOEL GRAY,

APPELLANT

APPELLATE CASE NO. 2012-213607

-_—
INITIAL BRIEF OF APPELLANT

-_—

ROBERT M. PACHAK
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Detense
PO Box 11589

Columbia, SC 29211-1589
(803) 734-1343

ATTORNEY FOR APPELLANT
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STATEMENT OF ISSUES ON APPEAL

Whether appellant’s case should be remanded for a hearing and the appointment of

counsel on his after discovered evidence claim that trial counsel failed to convey two plea

agreement offers to him?




STATEMENT OF THE CASE

Appellant was convicted of two (2) counts of criminal sexual conduct with a minor
in the second degree after a Jury trial held before the Honorable Jackson V. Gregory on
February 2, 2005. Appellant was sentenced to life imprisonment without the possibilify of
parole. He was represented by Kelly P. Brown, Esquire. : X

Appellant appealed his convictions and the appeal was dismissed after a review

pursuant to Anders v. California by the Court of Appeals on Jaﬁuary 11, 2008. State v,

Gray, Op. No. 2008-UP-040.

Appellant filed his first application for post-conviction relief on April 18, 2008. An
evidentiary hearing was held on F ebruary_2, 2009, before the Honorable Doyet A. Early, III.
Appellant was present and was represented by counsel. Both appellant and trial.counsel
testified at the hearing. On April 2, 2009, Judge Early issued an order denying and
dismissing the application for post-conviction relief. A Johnson Petition for Writ of
Certiorari was filed with the South Carolina Supreme Court and it was denied on Decem.ber
2, 2010.

Appellant filed another application for post-conviction relief on December 9, 2011.
Appellant alleged newly discovered evidence and ineffective assistance of PCR counsel.
Respondent filed a return and motion to dismiss alleging the application to be successive
and for.failing to meet the filing requirements of the statute of limitations. After a
conditional order of dismissal and appellant’s response, the application was dismissed by
Judge Early on June 26, 2012. Appellant appealed the order of dismissal, but the appeal was
dismissed on August 30, 2012, by the South Carolina Supreme Court pursuant to Rule 243

(c), SCACR.




On September 24, 2012, appellant filed a motion for a new trial pursuant to Rule
29(b), SCRCrimP. Appellant also filed a motion for appointment of counse]. On December

4, 2012, Judge Early filed a form order denying the motion for new trial and the motion for

appointment of counsel. (ROA. p. 49 — 50). The motions were denjed without a hearing
r and without an explanation,

: This appeal follows.

wn




L AR

ARGUMENT

Appellant’s case should be remanded for a hearing and the appointment of counsel on his

after discovered evidence claim that trial counsel failed to convey two plea agreement offers to him.

Appellant’s motion for a new trial pursuant to Rule 29(b), SCPCrimP was filed on
September 24, 2012. (ROA. p. 1). Inthe motion, he wrote that on October 12,2011, he received a
Rule 5 discovery package from trial counsel that contained two plea agreements that counsel failed
to disclose to him. Appellant cited Davie v. State, 381 S.C. 601,675 S.E2d 416 (2009) which held
that the failure to communicate a plea offer to a client constitutes deficient performance. (ROA. p.
2). Any plea offer was better than the life imprisonment without parole sentence that he received.
(ROA. p. 3).

In Clark v. State, 365 S.C. 385, 434 S.E.2d 266 (1993), the court wrote that to obtain a new

trial based on after discovered evidence, a party must show that the evidence:

(D Would probably change the result if a new trial is had;

2) Has been discovered since the trial;

3) Could not have been discovered before the trial;

@) Is material to the issue of guilt or innocence; and

(5) [s not merely cumulative or impeaching.

Here the plea agreement would have changed the result because appellant would have pled

guilty and avoided a life sentence without parole. Appellant has shown that he discovered the

existence of the plea agreement since the trial. He could not have discovered the plea agreements




before trial because they were not disclosed to him. The plea agreements would have been material

to guilt or innocence. And, the plea agreements were not merely cumulative or impeaching.'

i
1

i
.
b
13
{5

Appellant has alleged facts that have not been refuted. He should be allowed a hearing on

g his allegations. In Leamon v. State, 363 S.C. 432, 611 S.E.2d 494 (2005), the Court held that when

considering the State’s motion for summary dismissal, where no evidentiary hearing has been held,

a PCR judge must assume facts presented by the applicant are true and viewy those facts in the light

most favorable to the applicant. Surely, the same rules would apply to a motion for after discovered

evidence under Rule 29(b).

"In McCoy v. State, 401 S.C. 363, 737 S.E.2d 623 (2013), the Court adopted a different

after-discovered evidence test as it relates to juror misconduct. The Court may want to

look at current after-discovered test as it relates to the failure to disclose plea agreements.
7




CONCLUSION

Appellant’s case should be remanded for a hearing on the merits of his claim and he

should have counsel appointed at the local level to assist him.

Respectfully submitted,

oV Mo TuL

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT
~ This 12th day of April, 2013.




THE STATE,

NOEL GRAY,

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Aiken County

Doyet A. Early, ITI, Circuit Court Judge -

RESPONDENT,

APPELLANT

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1
)
()
(4)
)
(6)
(7)
(8)
€)

Rule 29(b) Motion;

Form Order Denying Rule 29(b) Motion

Miscellaneous Exhibits

Prior PCR Application and Supporting Documents

Return and Motion to Dismiss

Conditional Order of Dismissal

Applicant’s Response to Conditional Order of Dismissal
Post-Conviction Relief (Successive Application Amendment)
Final Order of Dismissal

I certity that this designation contains no matter which is irrelevant to this appeal.

April 12th, 2013

=S
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Robert M. Pachak
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

\

Appeal from Aiken County
Doyet A. Early, I, Circuit Court Judge

T .
THE STATE,
RESPONDENT,
V.
NOEL GRAY,
| APPELLANT
-
CERTIFICATE OF SERVICE
-

The undersigned attorney hereby certifies that
and Designation of Matter in the above referenced ¢
Esquire, at Rembert Dennis Building, 1000 Assembly
12th day of April, 2013.

a true copy of the Initial Brief of Appellant
ase has been served upon Salley W. Elliott,
Street, Room 519, Columbia, SC 29201, this

o /l(/ - a—od
Robert M. Pachak A
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 12th day of April, 2013.

;P@-OOQ/W (L.S)
Notary Public for Sduth (arolina

My Commission Expit€s: July 24, 2022.
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THIS OPINION HAS NO PRECEDENTIAL YALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCELDING
EXCEPT AS PROVIDED BY RULE 268(d)(:), SCACR.

B N

e ———

THE STATE OF SOUTH CAROLINA ~~—~—— ————
In The Court of Appeals -

The Staté, Respo“ndent,
v,
Noel Gray, Appellant,

Appellate Case No. 2012-213607

Appeal From Aiken County ]RLECEMD
Doyet A. Early, ITI, Circuit Court Judge
FEB 28 2014

Unpublished Opinion No. 2014-UP-036 SC Court oprpea!s
Submitted December 1,2013 - Filed January 29, 2014

AFFIRMED

Appellate Defender Robert M. Pachak, of Columbia, for
Appellant.

Attorney General Alan McCrory Wilson and Senior
T e ~--~-»—Assistant-DeIJuty_Attorney,.GeneraJ,Salley_W, Elliott,
both of Columbia, for Respondent,

PER CURIAM: Affirmed pursuant to Ryle 220(b), SCACR, and the following
authorities: Srare v. Harris, 391 S.C. 539, 545, 706 S.E.2d 526, 529 (Ct. App.
2011) ("The granting of a new trial because of after-discovered evidence is not




R RIAT |

L oot peen

e —

evisiTE

trial court's denja| of such'a motion unless
' (internal quotation marks omitted)); id. ("In
ial on the grouind of after-discovered

AFFIRMED."

‘SHORT, WILLIAMS, and THOMAS, JJ., concur.

. ;.
e :

' We decide this case without ora] argument pursuant to Rule 2] 5, SCACR.
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The Soutl) Caroling Court of Aupeals
T IENNY ABBOTE KiTe NG g .

CLERK

. POST OFFICE 80% 11559 ———

COLUMBIA, SouTH CAROLINA 2921,
- 1015 SUMTER STREET
vb%ﬁﬁif&f"’ . CoLumBIA, souTH CAROLINA 29
b h . TELEPHOME (503) 734.1850
- FAX' (803) 731.183¢
YW sccourts.org
February 24,2014

201

The Honorabje Liz Godarg ‘ "
PO Boy 583
Aiken SC 29802-0583

RE!\"”TTITUR
— I IITUR

Re:  The State V. Noe] Gray

Lower Court Case No. 200468()201

333, 2004680201334
Appellate Case No. 2012-213607

Dear Clerk of Court-

The above referenced matter is hereby_remitted to the [ow

C€rcourt or tribunaj. A
copy oflhejudgment of this Court js enclosed.

Very truly yours,

Enclosure

¢l Noel [ Gray, Jr, #307590 :
Salley W, Filion, Esquire .
Robert M, Pachak, Esquire )
Alan McCrory Wilson, Esquire '
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

February 4, 2014

Noel Gray, #307590

Broad River Correctional Institution
4460 Broad River Road

Columbia, SC 29210

Re: Your case
Dear Mr. Gray:

Enclosed is a copy of the opinion of the Court of Appeals affirming your conviction. Please
be advised that our oftice will be closing your case along with this letter.

Please be aware that there is a one year statute of limitations for filing an application for
post-conviction (PCR) relief. This is one year from the date of the enclosed opinion. This statute
of limitations is very strictly enforced, so please be sure that you comply with it. Please understand
it is your responsibility alone to be sure this PCR application is timely filed. This application must
be filed with the clerk of court in the county of your conviction. There is also now a one year
statute of limitations for filing for federal habeas. However, you must exhaust your PCR claims
in state court, before raising them in federal court.

Please be aware that the time between your direct appeal becoming final, and the date your

PCR application is filed will count against your federal habeas statute of limitations in the
future. [ do wish you the best. Feel free to contact me if you have any questions.

Sincerely,
P

Robert M. Pachak
Appellate Defender

RMP/pcm

Enclosure: Post-Conviction Reliet Application
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FORM 3 RuLE 11, 1) Scecw.p.

NEW PCR APPLICATI ON

STATE OF SOUT1I CAROLINA )
) IN'THE COURT OF COMMON PLEAS
COUNTY OF _Aken )
) e
-~ NoeUE GRS 307596 ) .
Full name and prison number (ifany) ot Applicant. )
)
v, ) APPLICATION FOR
)
State of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritien), signed by the applicant and veified (notarized), and it shall set forth in
concise form the answers to each applicable question, If necessary, applicant may furnish his answer toa
particular question on the reverse side ot the page or on an additional page. Applicant shall muke cloto
which question any such continued answer refers,

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, excise
care to assure that all answers are true and correct,

[¥the application is takenin forma pauperis it shall include an aftidavit (attached at the back of
the forin) setting forth information which establishes that applicant will be unable 1o pay théees and costs

ot the proceedings. When the application js completedthe original shall be mailed to the Clerk of Court
tor the County in which the applicant was convicted.

L. Place ot detention BRCAD R{UCE CORR. TRST.

2. Name and location of Court which imposed sentence SECenn TUDIGAL ST Atken, SC
3. Name(s) of co-defendant(s) (if any)
4, The indicunent number or numbers (if known) upon which and the offenses tor which
seitencee wus imposed:
() 2004-65-0B- 13373 ”
(h) 2004-GS - 02 - 133y
() 200y GBS -02-13%35
hY The date upon which sentence as imposed and the terms of the senlence:
(1) FEBRUARY 2, 2005 ‘
(h) Same




i ALmAT s i g e

(©) Shie |
6. Check whether a tinding of guilty was made:
() alter a plea of guilty

(b) after a plea of not guilty ¥~

- (&) afferap lea’of'nolo contendere T T e

7. Did you appeal from the judgment of conviction or the imposition of sentence?
Yes :
S. [t you answered “yes” to (7), list:
(a) the name of each Court to which you appealed:
i. OVTH CARIG VA (ouRy OF APPCALS
i,
1.

(b) the result in each such Court 1o which you appealed:

i NEE(RMmE D
i,
11,
(c) the date ot each such result:
i DRANUARY 24 201y
ii.
i,
(d) it known, citations of any written opinion or orders entered pursuant to such
results:
i /B
i. MR
Hi. N/:Q
9. It you answered “1o™ to (7). state your reasons for not s0 appealing: )
(a) /‘V/H
(b) M 1F
(<) Mk
10, State concisely the grounds on which you base your allegation that you are being held in

custody unlavfully:

Revised 372003
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(W) _INCFFECTIVE ASS15 TANGE oF COun sEL Failure 4o Convesy Ples olfe.

O Y (Drepyed )

(c) TURISOICT oA L Gnd SUBTECT MAT725¢ TUIYSDIC 77040

State concisely and in the same order the facts which support each of the grounds set out

in (10):
(a) SEE BULE 24(h) MO-tron Wit Make el Cc.( 5

(b)  EAERASTROI Dy 2 d

(¢) See JURISDICTION / SUPFlEMELTAL T DicTI08 g 110w i) ph MINTEe Ko

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? ® V€S
(b) any petition in State or Federal Courts tor habeas corpus or post-convictions

relief? NO

(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? _NO

(d) any other petitions, motions or applications in this or any other Court? NO

[fyou answered “yes” to any part of (12), list with respect to each petition, motion or

application: -

(a) the specitic nature thereof:

i. Rule 29(b) SC R Cria P Genvese Se3sions

i. Drreer AVVeaLs CourT

.

v.

(b) the name and location of the Court in which each was filed:

i, od Tad e/ G"l’u;/ Gu,f /O,',u.»\ A, TR Cavirdiamg

He Our- s poe n-Craern Farrexes

i -
v,

(¢) the disposition thereot:

i Denied

i, Denie d

Revised 372003
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v,

(d) the date of each such disposition:

i Decenber 4,012

i Fe\ou\r_,«.} 24, 10y

i T T

v,

(¢)  ifknown, citations of any written opinions or orders entered pursuant to each such
disposition:

i r/R

i. N/

i, Ny

iv. N/A.

14. Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?
VES |
15. If you answered “yes” to (14) identify:
(a) which grounds have been presented:
i TINEEFCCTIVC BS5ISTmAle OF TIRL CoyrwsEC
ii. SUBTET MBrre2 TURISDic7s oad
. _TTURISDICTIAN
(b) the proceedings in which each ground was raised:
i ST (owuicrion K6t F dend Cilranig 2,004
ii. )
iii.

16 LEany ground set LbctkLixLLL(l)Jm&noLptcuiousL)Lbccer:csaned»taemy_CourLrSLaL&or
I'ederal, set forth the ground and state concisely the reasons why such ground has not -
prcviuus[&kccn presented:
(1) -w Tur sdie £1m00 Com loe rc.;s,(J Ct Gy 7 e
(b) B Pl Rqree mnts Bl - 1yy5louve red:
(©) A

17. Were you represented by an attorney at any time during the course of

Revised 322003
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v,

T S A AT

() your arraignment and plea? Ao

(b)  yourtrial, ifany? V¢S

(<) your sentencing? _ Ye'S

(d) your appeal, if any, from the judgment of conviction or the imposition of

scnfénce” VES e

(e) preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? Yes

18. [f you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

I Réwt f DRowL 3¢, /o Barmey) Auw Mo P oy 7297 Hikn. SC 2i502 .

1. ROBCRT M- PALNRK &5 PoLod 11SEY Coluabic, SC 242/ 1555
il
(b) the proceedings at which each such attorney represented you:
i “TRIAC
ii. Direct Aroec
i,
19. State clearly the relief you seek in tiling this application:

. ~ . - ) o ’CE,
AN INOITA G 7S TNFORMAMT/085 Gnd Con plaimts DismiSscn sU ¥ PR 74 0O

20. Are you now under sentence from any other court that you have not challenged?
AJO

Ao Hor #19 the Applicans wou ld mowe £he [omoribb Cou. “+,

YantrcenofforobthaNov~vivlcniplac et oflesed bl
Sta+4e . gnd Hu Al (Ouncel vedyse d v Conuve J-

Revised 372003
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STATE OF SOUTH CAROLINA )

' ) VERIFICATION
County of )

I, being duly sworn upon my oath, depose and say that | have subscribed to the foregoing

application;that Haow the contents thereot; That it incTudes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set torth are true.

j/ﬂm/{/ﬁf@i% ,-V//, p307550
7 ¢ L

SWO (Qnd subdtribed before nhe this 2 b\l/\&/

day 6f ) \ \NOUAe 20V
M\M & bﬂf O/(L‘S.)

/ - Notary Public o !
!‘.,4”', {_',‘-”pf-'-_:ul:‘l-". coE LS
My Commission Expires: R
o~
N
R
>~
X
]

Revised 3:2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

MRS AN

I, hereby apply for leave to proceed in tius action without prepayment of fees or costs or
~—————~>—;—'—Smrrrhtmfbr-fmppmf'l1l'}7—’m”‘ plication declare

under penalty of perjury that the
toHowing facts are true:

(1)

['am the applicant in this action and I believe [ am entitled 1o redress,

(2)

Because of my poverty [ am unable to pay the costs of said proceeding or give
security thereof,

Thet & Mooy, (), 307550

‘-lljp/ican/
N or atlirmed ta and subsribed before me this
day of \\‘1\\‘\%%\'\/ , ZD)Q :
N\ v Le—
I

A, For
Notary Public My Comraee i

. - Marcho. s
My Commission Expires:

Revised 372003
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State of South Caroling

)
o )Court of Common P 23s
County of Aikan ) OB-CP-OZ-GO734

———

vgf“—‘—“‘“““ﬁ Transcript of Record

South Caroling

Defendant

February 2, 2009
Aiken, South Carolina

BEFORE:
The Honorable Doyet A, Early, III, Judge,

APPEAR ANCESs:

- _Bradiley | _ Boni. _gg O
T Attorney for the Plaintiff

Mary s. W111iams, Esqg.

Attorney for the Defendant

Lisa H. Davenport
Official Court Reporter




1 I NDEX 0 F WITNEVSSES
5 \\
3 Noe] Gray, Jr., |

4 Diiriect éx;mitwation by Mr. Boni... = 4
5 Keﬂey P. Brown,

6 Direct eXamination by Ms. Williams. 12
7 Cross examination by Mr. Boni.. .. 16
8

9
10
11 EXHIBIT S
12 -|INO. DESCRIPTIDN ID  Ev
13 S-1 Order for continuance 15 15
14
15

19
20
21
22
23

24
25

16
18



CAN
=~
Fadt

1 (Whereupon, on February 2, 2009 the following

2 procesdings weare held:)
Cl

w
—

HE

OURT:  This is the Stats versus Noel Gray?

4 MS. WILLIAMS: Yes, Your Honor . May it please the

5 LPourt. He was represented at triaj by Kelley Brown. He

6 1S represented today by 3rad Boni. His PCR was filed on

7 April 18 of 2008. This case arises from two charges -- 3
8 Criminal sexual conduct in the Second degres with the
9 minor. He has raised severa] PCR allegations in his

10 application.

11 In general terms there were -. he raised issues of
12 violation of the federal Interstate Agreement on Detainers

13 Act, an enhanced sentence under the recidivist statute, an

14 officer committing perjury, failing to discover witnesses,
15 that Tife without parole is an illegal sentence, failure
16 to inform him that he cannot -. thgt EXcuse me, failure to

11~—-4ﬂfopm—him~oﬁ~his—¢ight—te—make~a—e4osing—apgumengr——-———————7~~

18 failing to Suppress the testimony of a witness named Li
19 'B! the use of the words rape trauma, ‘and that he

20 should've had a lesser included ABHAN and that there was

21 no evidence tg support a DSS tinding putting his name on a
22 registry. We would ask to clarify any a]]ggation at this

23 time so that the court is aware of what we're looking at.

24 THE COURT: A717 right. He had an appeal?

25 MS. WILLIAMS: He did have g direct appeal and the
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11
12
13
14
15
16
—_— 47
18
19
20
21
22
23
24

2
;

issue raised in Ihat appeal was the Tegitimacy of a prior
Georgia conviction heing used for the recidivist statute.
His appeal was dismissad. Tha Court found that the
Georgia charge was fine to be used as 3 Prior offense to
activate»South Carolina's recidivist statute. The

remittitur was sent on January 30 of 2008.

THE COURT: Thank you.

A1l right, sir. Mr. Boni?

MR. BONI: Your Honor, my client's allegations boi]

statute giving my client 1ife without Pparole. Those are

really the main two arguments that he has put in his brief

that we feel need to be addressed.
THE—GOUR?%—~A%+—F+ghtf—-¥oa~may—ca%+~any—w+tnesses——"“*gm
you deem appropriate.
R. BONI: We'd like to cal] My Gray.
NOEL E. GRAY, JR., after being duly sworn,

testified as follows:
THE CLERK: Please have g3 seat in the witness box and
state your fyij name for the Court.

THE WITNESS: My name is Noea] Eugene Gray, Jr.

THE COURT: Your witness .




BY MR, BONT :

Q Mr Gray, when dig You fils YOUr raquest for finaj
disposition of your Charges here 1in South Caroling?

A I didn't hezr You, sir.

May 5, 2004 .
May 5, 20047
(Witness nods head.)

Okay . And when were yoy actually transported to

South Caro]ina?

A - September 1, 2004 by the Aiken County Sheriff'g
Office.

15 Q Okay . And your trial began on January 31 of 2005,
16 ended on February 2, 2005; ig that Correct?
———— 17 A Yes———s+r~——~—‘--“**“““‘“ e
18 Which, if my math jg Correct, I believe that's more
19 than 180 days since may 2004 -. May 5,-2004?
20 A (Witness nods head. )

21 Q Did you ever consent to a Continuance of your trial?
22 A No, sir.

23 Q Did vyou ever appegr in open court for gz Continuance
24 of vour trial»

25 A No, sir.
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9
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)
f | ¢
- 6

/Q Were you aware that 3 continuance haqg ever been filad

On your behalf?
A Mo, sir,

Q Okay. Let me ask that one more time. 3o, You never

Q A1l right.

A Never have.
Q Is there anything else that you'd 71ike to state for
the court for Judge Early?
A Well, yes, sir --
THE COURT: Wait g minute, What's the point you're

trying to make?

Agreement detainers Act -.

THE COURT: Give me a code section.

MR. BONI: Code section 17-11-10, article 3.

THE COURT: Hold on. 17-11-10, article 3.

MR. BONI: Articie 3, paragraph A, vour Honor .

THE COURT: A

MR. BONI: It states that he should be brought to
trial within 180 days.



N

THE COURT:

MR. BONI -

THE COURT:
open court the p

Court having jur

THE COURT:
180 days?

be]ieve...

THE COURT:

apologize.

THE COURT:

receiving state,
days from that pe
have been violate
what was Under St
THE COURT:

Supposed to dismi

MR. BONI: Well,

Shall be; right?
Shall pa brou

ght to trial ..

Provided that the good cause shown 1in

rison or Nis counsai

being Present the

isdictiogﬁmgx_gfant A0y._necessary gr

‘easonablas Continuances . A1l right,

MR. BONT: Yes, I believe 1 do,

What happens when i+t

sir. Do You havs g

Copy of the request for final disposition?

Your Honor .

'S not done within

under the Case State v Holbrook I

You got g3 Copy of the case?

MR. BONT: No, sir. Unfortunate]y, I do not. I

Is it 3 difficult Case to find or?

Once he's been transported they have 120

riod to bring to trial which that would

d as welj without 2 continuance. That 45

ate v Holbrook .
Do you have any casel

S5 jt?

aw that Shows I'pm

[ 1
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MS. WILLIAMS: I am not sure this is the pertect time

to mention, but I beljeve Mrs. Brown has a Copy of a
continuance order in her fije.

THE COURT: Has a copy of what, ma'am?

MS. WILLIAMS: She may have -. I believe that she has

@ continuance order and may testify to that.

THE COURT: 1 am just asking what -.

MR. BONI: No, Your Honor. T don't belisve I have a

Copy of the case.
THE COURT: Okay. Move along. So, your position qs
they should have tried it within 180 days and the fai]ure

to do so would result in g dismissal of the charges and

that to the Court's attentign?

THE WITNESS: Yes, sir.

The other one 1S the recidivism statute which, I assume,

would be based on the record angd legal argument; is that
Correct?

THE WITNESS: T believe SO, Your Honor,

THE COURT: A1l right. Is there anything else you




9

1 [want to tell ms in Connection with thoss tywg issues?

2 THE WITNESS: vag STr, with the TADA gt the time

3 that it was Violated T also sent Correspondenca to your

4 office as well as ..

5 THE COURT: foif??ﬁﬂm_whww_-m“_~»—~-m\“‘—-~‘*“**
5 | W_%gé_QE;ﬂééé} -- Miss Wallqs, Yes, sir.

7 THE COURT: Why would YOU sand it g me?

8 THE WITNESS; I was trying to report that my IADA was
9 vViolated and I was trying to Seek some legal help because
10 I tried talking to My counsel, byt she wouldn'+ discuss it

11 With me and I filed grievances on behalf of that as well .
12 THE COURT: A1l right. Anything else?
13 THE WITNESS: No, sir.
{ 14 THE COURT: Any cross eXamination onp the-testimony
15 he's given so far?
16 MS. WILLIAMS: No, sir.
17 __ﬁﬁ**IHEwQQURI;__You_may_step~downf~—m-‘ T T

18 A7 right, sir. Why don't you let me hear fronm you
19 on the legal aréument on the recidivisnp statute?

20 MR. BONI: Yes, Your Honor . That statute under South
21 Carolina 1aw réquires prior Convictions frop Other state
22 may be used tg trigger this statute ang Convictionsg

23 offense wilq be classified as a most serijoys Offense

24 Prior conviction under State v L1ndsey MUSt contain a1 of
25 the elements of the most Seérious offense



5 a child or involves an act of sodomy. The Georgia
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j i 1 His prior conviction from Georgia was for aggravatad
2 2 child molestation. Under the Georgia statute aggravated

E 3 child molastation Occurs when such Person commits an

; 4 offenss of child molastation which act physioa]?y injures

T ‘773z37753fﬁﬂ§75*f'_5ﬁ§55775?5?7_?ﬁ§7*257“??§??i?‘EEEZ53EE;E{‘ffffhigi‘i}ggigig""{{5};}?‘};;;_"_

7 unTawfully performed g sexual act; tb wit, sodomy, an

38 immoral and indecent act involving the mouth of the

S accused and the vagina of the minor victim,

10 In Georgia sodomy does not require actugai

11 skin-to-skin contact. Yoy can be found guilty of sodomy
12 even if clothing is on and nowhere in his indictment or

(o 13 any of the allegations state that. all the clothing was off

14 and there was any actual Contact.

15 THE COURT: 1n his Georgia indictment. In the

16 indictment from Georgia?

11__.___~_ﬂ84_§9ﬂl;__XQ§L_XQur Hono[L_in_tn&_ﬁechia___‘~______—;~
18 indictment. Which, obviously, under his offense here and
19 the criminail Séxual conduct act it does require sexual

20 battery which among many things means cunnilingus. An act
21 of cunnilingus requires the maje tongue to reach the

22 female vagina that was stated in State v Morgan.

23 So, it is our be]fef that the same elements are not
24 there -. that the elements fronm his Georgia conviction do
25 not have the same or similar elements that are here in his
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1 ! Criminai Saxual conduct act, and, thererore, would not
|

2 trigger the recidivist statute zpg Create ‘g 71ife without
3 pParole Sentence,
4 THE COURT:- He was convicted of criminal sexual
5 conduct in the Seécond degreeg?
6 MR. BONT: Second degree,
7 THE COURT: Without the enhancement it would have
8 carried what Sentence?
9 MR. BONT: I think a3 maximum of 20 years, I beliave.
10 THE APPLICANT: It was 30; 15 apiece.
. 11 MR. BONT: Okay. 1t #as 15 apiece. éo, it would've
12 been a maximum of 30
. 13 THE COURT: On the consecutive type sentencé§
g 14 MR- BONI:  Yes, Your Honor.
15 THE COURT: A1l right. Anything else?
16 MR. BONT: That's jt, Your Honor.

B T
18 Statute, Your Honor, would just note for the record that
19 the Court of Appeals ruled on this issue ang found that --

20 THE COURT: Did they issue 3 written opinion or was

21 1t just a ..

22 :MS . WILLIAMS: They 1issyed a short per curiam opinion

23 fo]1ow1ng the Submission of an Andrews brief and did
24 actually address that the Tria) Judge erredq by allowing
25 the prior Out of state charge for aggravated chilg

7 )
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molestation tq he classified a5 a most serioyg oTfTensa ip
South Carolina, After 3 thorough-review of the record the
Court of Appeals dismissed that appeal on that exact

allegation.

MR. BONI: And, Your Honor, 1 think Possibly it might

b2 because it was not really an appealable issye. I think
1T was more OFf an issue that went o the PCR rejjer
because it was ineffective assistance of counsel for not
raising this issue at sentencing.

THE COURT: A7 right, ma'anm. How about detainer?

11
12
13
14
15
16

18
19
20
21
22
23

MS. WILLIAMS: I would 7ike td call Kelley Brown to
give testimony. 1f we could get Mrg. Brown.
KELLEY p. BROWN, after being duly sworn,
testified as follows:
THE CLERK: Please have 3 Seat in the wWitness box and

state your fyujj name for the Court.

DIRECT EXAMINATION
==05xl CEAMINATION

BY HS. WILLIAMS.

Q Mrs. Brown, when Were you appointed to represent

Mr. Gray in this matter?

A My 7i1e indicates that our office was appointed and T

was assigned to represent him on February 17 of 2004

24

Pursuant to his writing from out of state ang requesting

dn attorney on the charges. I did not actually have
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Gpportunity to confer with with M. Gray untqij he was
transporteq from I belisva it was Lexington, Kentucky to

|
|
|

the the Alken County Detention Center Semetime aftar

/

Septamber .. beginning of September of 2004,

Q And are You awars -. ¢ig fie ever seng YOU a request
_*___“_*_______‘__**___%%__“___%___-h______ﬁL_‘_

Tor information on this Internatfona] Detainer -. I'm

e S

SOrry; the Detainer Act question?

A W211l, he had questions about that. I believe the

Correspondence that I hag from him régarding that issue
started aroung December of 2004,

11 Q And was there ever 3 continuance granted in the case?

12 A Yes, there was. An order Was signed by Judge

15 signed on October 29 of 2004 and was filed on November §

20 about his charges untq] he was transported nere it was g3
21 Very short periog of time between that and the Octoper
22 term of court and that I fejt it was in hig best interest
23 to have an attorney who Was prepared to go forward for

24 trial given the serious nature of these Charges and at the

25 time he agreed for me tg seek a continuance on his behalf.
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Cl ‘ 1 Q Does that continuance -. was there a date given
! 2 through which the continuance would Tast?
3 A Yes. The order stateq that if the indictments hag
4 not been dealt With -- beep disposed of by February 23 of
5 2005, then they would be dismissed with Prejudice pursuant
S0 the Taterstats Agreanens on Detaners.

7 Q A1l right. And if we could -- 4¢ T Could get a copy
8 of that order, I would Tike to submit that order into
9 evidence in this case or at least tet the Judge have an

10 Opportunity tg review that .

11 THE COURT: Let me see 1t, please.
12 Q I would 71ike to ask you a little bit about your
gm? 13 research regarding the recidivist statute. pig you have
14 an Opportunity to review the records of hijg Georgia
15 conviction? |

16 A Yes, I did.

17 Q And did you dO_E,e\Se.ar:ch_an_this_pn_iat_to_dertepmine—i~f—v~-~
—_— A :

18 you felt that that conviction could be used?

19 A I did. 7 Tooked at the statute itself and also the

20 -- I had 3 Copy of the indictment, and by my research and
21 understanding the allegation was even though the term of
22 art of sodomy isn't 3 term of art that we woylg have used

23 here in South Carolina PUrsuant to that Statute the
24 allegationg under which he plead guilty involved an

25 indecent act involving the mouth of the dCcused and the
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1 vagina of ths victim being gz child undar the age of 14 and

2 based on My research of South Carolina 7aw of how the

South Caraoling courts had interpreted other out-of-state

; 4 statutes it seemed on its facsa and based on My ressarch
> [|that the allsgations woulg have met the factual
! N-m—‘h“M“ﬂﬁhhﬁg-A gi1egations necessary to sustain an indictment and
7 ;convicfion for Criminal sexual] conduct with a4 minor in the
8 !second_degree in the state of South Caro]ina, and,
9 therefore, was dppropriate to pe used for enhancement
10 Purposes under oyr recidivist statute,
11 THE COURT: Isn't that eXactly what tha appellate
12 brief was written on to the Court of Appeals by whoever
13 did it?
14 MS. WILLiAMS: Yes, sir
15 THE COURT: M. C1arny I mean, 1 Just read the
16 brief. It seems Tike it is the Same argument that you
___‘___m‘_mlz_mLjusI“made_and_the_same~thing_youLne—tsstifying—abeutf————-———wn-

-,

18
19
20
21
22
23
24
2

w

THE WITNESS: Yes, sir.

MS. WILLIAMS: e would have no further testimony on

these issues.

THE COURT: A71 right.

continuance no, 1 for the State in this PCR.

Let the Court Reporter mark 1t.

second, please.

(Whereupon, State's Exhibit No. 1 was marked

Tdentification and received into evidence.)

Let's mark this order for

Hold on one

for
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THE COURT: Are yoy aware o7 the order of continuance

by Judge.LToyd?
THE APPLICANT: No, sir, I Was not. It was never
brought tg my attention, Sir.

THE COURT: Well, okay. Were YOu aware of it, sir?

Your lawyer?

MR. BONTI-: I was not aware of it

THE COURT: Take 3 Took at jt. a7j right: You've

had a chance to 7100k at it?

MR. BONI: Yes, Your Honor .

THE QOURT: Anything‘from this witness, ma'am?
Anything further by the State?

MS. WILLIAMS: Nothing further,

THE COURT{ Sir, anything?
MR. BONI: Yes, Your Honor .

CROSS-EXAMINATION .
<0299 - tXAMINATION |
BY MR¢_BQNl;___________*________________h____________________;_

21
22
23
24

made on the continuance; is that correct?

A That's when I consulted with Mr. Gray about the
continuance and he agreed that it was in his begt interest
to have the matter continued. I also informed him of the
order after it was signed. He and I had communication

about that matter.

Q Okay. Did You get anything in writing from him
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"egarding that?
A No, I did not,
Q Okav. Apd régarding the allegations in ths Georgia

indictment in your résearch, did You ever see where it

Okay. Do YOoUu recall if it ever mentioned anything
regarding whether clothing was On or off 4in those
a11egatibns? |
A If whatever involved --

Q If Clothing between M. Gray and the victim -. jf

they were wearing clothes or if the victim was not wearing
clothes. po YOu remember -. recall in YOUr research if

ever that was mentioned in the indictment or ..

A It was not mentioned in the ndictment. I would fing

it hard to believe that an allegation could be made of
mouth~to—vag#na%—con%act—wfth~c%othfng*beTng*grgsentT“*_“—“‘““

However, the indictment did not mention anything

MR. BONI: May I have one moment, Your Honor?
THE COURT: vyoqu may .

MR. BONTI: No, Your Honor nothing further.
THE COURT: Any cross? Any redirect, ma'am?
MS. WILLIAMS: Nothing further from the State.
THE COURT: You may step down.
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1 THE WITNESS: Thank yoy.
2 THE COURT: Anything else on behalf Of the State?
3 MS. WILLIAMS: I've Providad the statutes and the
4 State versys Lindsey if Your Honor has any desire to look
:3 , 5 at those, angd other than that, we have nothing further.__w_
E ‘““‘“‘*‘>—_‘_~“*ET_— THE COURT: Thank you. Anything on behalf of the
E 7 applicant?
q 8 MR. BONTI: No, Your Honor .
9 THE COURT: A1l right. I am going to take it under
10 advisement and please have Proposed orders within 30 days.
11 Please explain that tq your client.
12' (End of transcript of record.)
13
- 14
15
16 :
_— 7y
18 —_——“—‘_‘___‘~k‘h_—~_‘_-‘~“_—_—___‘_h—_—ﬁ__———‘—‘
19 |
20
21
22
23
24



County of Aiken

, Lisa H.

on the 2nd day of February, 2009,
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any Party hereto.

Lisa H.

Davenport . Court Rep@rter
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