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STATEMENT OF ISSUES ON APPEAL

L DID THE TRIAL COURT ERROR IN GRANTING DEFENDANTS
BUILDERS FIRSTSOURCE-SOUTHEAST GROUP, LLC AND BUILDERS
FIRSTSOURCE, INC. (COLLECTIVELY “BFS”) SUMMARY JUDGMENT
ON D.R. HORTON, INC. F/K/A C. RICHARD DOBSON BUILDERS, INC.’S
(HEREIN AFTER “DR HORTON”) CLAIMS FOR CONTRIBUTION
PURSUANT TO THE SOUTH CAROLINA UNIFORM CONTRIBUTION
AMONG TORTFEASORS ACT, § 15-38-10, ET SEQ.?

II. DID THE TRIAL COURT ERROR IN GRANTING BFS SUMMARY
JUDGMENT ON DR HORTON’S CONTRACTUAL INDEMNITY CLAIM?'

STATEMENT OF THE CASE AND FACTUAL BACKGROUND

DR Horton was the general contractor for a single family residential home constructed at 403
Milner VCourt, Chérlestbn, South Carolina (the “Residence”). BFS, as a subcontractor fo; DR
Horton, provided and installed framing materials and windows at the Resideﬁce. Piior to
construction of the Residence, DR Horton and BFS entered into an Independent COntractQI\
Agreement (the “Contract”) that contains an indemnity agreement. (Memo. in Supp. of BFS’s MSJ,
April 10,2013, Ex. 1). The Contract was drafted by DR Horton. (BFS’s Resp. to DR qu_ton’s Mot.
to Reconsider, June 9, 2014, Ex. 2, 30(b)(6) Deposition of: J ay Marshall Henders/ori,ﬁ Sept. 6,g2-(ijl_;>,
P. 31, 11. 6-23).

In addition to acting as the general contractor, DR Horton also owned the Residence. DR

-

IBFS believes that DR Horton’s statement of the Issues on Appeal is an inaccurate
characterization of the rulings of the Trial Court. Therefore, BFS has attempted to track the Trial
Court’s Order Granting BFS Summary Judgment as closely as possible in framing its Issues on
Appeal. DR Horton does not include, in its Issues on Appeal, any issue regarding the Trial
Court’s ruling that BFS is entitled to summary judgement on DR Horton’s claims for y
contribution and contractual indemnify because there is no admissible evidence that the
Judgment is attributable to damage caused by BFS’s work. Therefore, DR Horton has failed to '
properly preserve that issue for appeal and the Trial Court’s Order should be upheld on that basis.
See SCACR 208(B)(“Ordinarily, no point will be considered which is not set forth in the
statement of the issues on appeal.”)




Horton sold the Residence to Patricia Clark (“Clark™). In 2008, Patricia Clark filed Patricia Clark
v. D.R. Horton, Inc., Case No. 2008-CP-08-1633, in the Circuit Court of Berkeley County, South
Caroliﬁa (the “Homeowner’s Suit”)(Amended Complaint, Ex. “A”).

The Homeowner’s Suit alleged causes of action against DR Horton for negligence, breach
of contract, breach of warranty, and violations of the South Carolina Unfair Trade Practices Act.
(Ameﬂded Complaint, Ex. “A”). The HomeoWner’s Suit alleged that the Residence was defective
because eﬁ among other things, improper installation of siding, improper installation of the exterior
wall system, improper flashing, improper installation of a moisture barrier, improper water
management system, improper installation of framing, improper installation of the concrete slab and
driveway, improper installation of the roof and shingles, and improper installation of a gas hot water
heater. (Amended Complaint, Ex. “A”).

It is undisputed that some of the allegations in the compiaint filed in the Homeowner’s Suit
related to materials supplied and installed by BFS and other allegations in the complaint filed in the
Homeowner’s ‘Suit were related to the work of others. BFS did not install the driveway, concrete
slab, siding, roofing or hot water heater at the Residence.” (BFS’s Mot. for Reconsideration, Oct. 16,
2013, Ex. 1, 30(b)(6) Deposition of: Jay Marshall Henderson, Sept. 6, 2013, P. 18, 1. 1-P. 20, 1. 9).

While the'parties disagree on whether DR Horton gave BFS oral notice of the Homeowner’s

-Suit, it is undisputed that DR Horton did not provide BFS with any written notice or tender of

’During the course of the Homeowner’s Suit Clark also alleged there were other problems
with the Residence. For instance, Clark testified that there were bathroom plumbing issues.
(BFS’s Mot. for Reconsideration, Oct. 16, 2013, Ex. 1, 30(b)(6) Depo. of: Jay Marshall
Henderson, Sept. 6, 2013, P. 70, 11. 1-12). Because there is no record from the arbitration of this
matter it is not known to what extent these plumbing issues - or other additional defects- were
part of the testimony at arbitration. ’




defense for the Homeowner’s Suit.} The Contract provides that “[a]ll notices pursuant to [the

Contract] or otherwise shall be in writing and shall be delivered to the respective business address
of the Parties.” (BFS’s Resp. to DR Horton’s Mot. to Reconsider, June 9, 2014, Ex. 1, Contract at
110)

DR Horton filed a Motion to Compel Arbitration and to Stay the Homeowner’s Suit and on
April 1,2009, the Berkeley County, South Carolina, Circuit Court entered a consent Order Referring
Claims to Arbitration whereby the Homeowner’s Suit was referred to binding arbitration. (Memo.
in Supp. of BFS’s MSJ, April 10,2013, Ex. 3). The Homeowner’s Suit was arbitrated during a two
day period on December 10" and 11™2009. There is no transcript or other record of the evidence
presented at the arbitration. DR Horton’s 30(b)(6) corporate representative testified that there was
testimony at the arbitration hearing indicating that the Residence had defective siding, defective
“kick out flashing,” defective slab and driveway, defective roof and shingles, and a defective hot
water heater. (BFS’s Resp. to DR Horton’s Mot. to Reconsider, June 9, 2014, Ex. 2, 30(b)(6)
Depo. of: Jay Marshall Henderson, Sept. 6,2013, P. 8,1. 16- P. 18, 1. 13).* Further, DR Horton’s

30(b)(6) corporate representative testified that BFS was not responsible for any of these defects:

3 DR Horton’s Initial Brief incorrectly states that it is “undisputed” that DR Horton gave
BFS oral notice of the Homeowner’s Suit. BFS disputes that it received any notice, verbal or
otherwise. See BFS’s Resp. to Plaintiff’s Mot. to Reconsider, September 29, 2014, Depo. of
Terry Rosamond, Oct. 24, 2013, P. 140, 1. 17- P. 141, L. 3 (“everyone I've talked to we received
no notice that it was going to be an arbitration.”). In any event, oral notice is irrelevant to the
outcome of this case. See Contract at 19 (“Notices. All notices required pursuant to this
Agreement or otherwise shall be in writing and shall be delivered to the respective business
address of the Parties.”).

4Jay Marshall Henderson is DR Horton’s 30(b)(6) representative for all matters relating to
the Homeowner’s Suit.



Q: For fhe siding, though, Builders FirstSource didn’t have any

responsibility to put the siding on the house, did they?

A: That is correct. |

Q: And wjth regards to the kick-out flashing, did Builders FirstSource have

any responsibility to do the kick-out flashing?

A: They did not.

Q: Did Builders FirstSource have any responsibility with regard to the slab

in the driveway?

A:  They did not.

Q: All right. And did Builders FirstSource have any responsibility with

installing the roof and shingles?

A: They did not.

Q: Did Builders FirstSource have any responsibility in installing the gas hot

water heater?

A: They did not.

(BFS’s Resp. to DR Hofton’s Mot. to Reconsider, June 9, 2014, Ex. 2, 30(b)(6) Deposition |
of: Jay Marshall Henderson, Sept. 6, 2013, P. 18, 1. 21- P. 19, 1. 13). Neither party to the
Homeowner’s Suit deposed any BFS personnel and no BFS personnel were called as witnesses at
the arbitration.

During the litigation of the Homeowner’s Suit Clérk produced a repair estimate of $269,917
to repair all problems at the Residence. (Plaintiff’s Memb. in Opp. to Defendant BFS’s MSJ, April

10, 2013, P. 4-5). At the arbitration of the Homeowner’s Suit DR Horton produced an estimate to



repair all issues at the Residence for either $69,622, or $27,845. (BFS’s Resp. to DR Horton’s Mot.
to Reconsider, June 9, 2014, Ex. 4, Deposition of W. Randall Still, Sr., P.E., October 28, 2013, P.
114,1.23 -P. 116, 1. 5). In the Homeowner’s Suit DR Horton’s repair estimate allocated $2,367,
to framing related repairs. (BFS’s Resp. to DR Horton’s Mot. to Reconsider, June 9, 2014, Ex. 4,
Deposition of W. Randall Still, Sr., P.E., October 28, 2013, P. 150, 1. 18 - P. 151, 1. 6).

The arbitrator awarded Patricia Clark $150,000. Said award states that “Counsel for the
parties have requested an Order containing a monetary award only.” (Memo. in Supp. of BFS’s MSJ,
April 10,2013, Ex. 4). It does not indicate what amounts, if any, were awarded for specific defects.
Nor does the award specify which of the causes of action asserted in the Homeowner’s Suit were
successful. (BFS’s Resp. to DR Horton’s Mot. to Reconsider, June 9, 2014, Ex. 2, 30(b)(6)
Deposition of: Jay Marshall Henderson, Sept. 6,2013, P. 21, 1. 10-P. 22,1.15). DR Horton argues
that at least $10,466.24, of the Judgment is attributable to work performed by BFS. (Plaintiff’s
Memo. in Opp. to Defendant BFS’s MSJ, April 10, 2014, P. 14).

The record indicates that DR Horton was represented by counsel at all times during the
Homeowner’s Suit. Prior to the arbitration, DR Horton was advised by its attorneys that it could ask
for an unreasoned “monetary award” and that “[a] monetary award would not include any
explanation as to the basis for the award . . . a monetary award would not subject DR Horton to any
negative precedent. . .” (Memo. in Supp. of BFS’S Second MSJ, July 24, 2014, Ex. 2, Continued
Depo. of: Jay Marshall Henderson, June 27, 2014, P. 130, 11. 12-23; Ex. 12 to Continued Depo. of
Jay Marshall Henderson).

DR Horton, with the advice of counsel, weighed the pros and cons of getting an unreasoned

“monetary only” award. On the positive side:




Q: What did D.R. Horton see as the pros to asking for a monetary award
only?
A: As stated by Mr. Johnson, a monetary award would not subject D.R.
Horton to negative precedent.
(Memo. in Slipp. of BFS’s Second MSJ, July 24, 2014, Ex. 2, Continued Depo. of: Jay
Marshall Henderson, June 27, 2014, P. 136, 11. 11-14). |
On the‘negative side, DR Horton was advised by its attorneys that “[a] monetary award
would not include any explanation as to the basis for the award,” and it would “make matters less
certain witﬁ respect to a subsequent action against a sub, in this case most likely Builders '
FirstSource.” (Memo. in Supp. of BFS’s Second MSJ, July 24, 2014, Ex. 2, Continued Depo. of:
Jay Marshall Henderson, June 27,2014, Ex. 12). DR Horton to agreed to an unreasoned award after
being a&vised that it would make a subsequent suit for indemnity and contribution against its
subcontractors less certain:
Q: Okay. And Horton agreed to the monetary award with full knowledge
that it would jeopardize a future case against Builders FirstSource,
correct?
A: With full knowledge that it may be less certain.
(Memo. in Supp. of BFS’s Second MSJ, Ex. 2, Continued Depo. of: Jay Marshall Henderson, June
27; 2014, P. 139, 11. 15-19). DR Horton agreed to an unreasoned award with the express goal of
making it difficult for future litigants to determine what was decided in the Homeowner’s Suit:
Q: Horton agreed to a monetary award, at least partially, because Horton

didn’t want attorneys for homeowners to be able to figure out exactly



what was determined in the arbitration?

A: I believe that was a consideration.

(Memo; in Supp. of BFS’s Second MSJ, June 24, 2014, Ex. 2, Continued Depo. of: Jay Marshall
Henderson, June 27, 2014, P. 147, 11. 8-13).

On February 26, 2010, the arbitration award was filed, confirmed and made a final judgment
of the Berkeley County, South Carolina, Circuit Court. (the “Judgment”). No party objected to the
confirmation of the arbitration award. On March 24, 2010, a Satisfaction of Judgment was entered
in the Berkeley County, South Carolina, Circuit Court indicating that DR Horton had satisfied the
Judgment. (Amended Complaint, Ex. B).

On December 17, 2010, DR Horton filed the instant action against BFS seeking contribution
pursuant to S.C. Code Ann. § 15-38-10, ef seq., and contractual indemnity. DR Horton alleges that
BFS is responsible, “in whole or in part,” for the Judgment and for $155,717.05, in attorney’s fees
and costs associated with the defense of the Homeowner’s Suit. (Amended Complaint, P. 2 ).

On December 11, 2012, BFS filed a Motion for Summary Judgment as to Plaintiff’s claims
for contribution and contractual indemnity. This Motion for Summary Judgment was heard on May
15, 2013, and on September 30, 2013, the Honorable J.C. Nicholson, Jr., entered a Form 4 Order
denying said Motion for Summary Judgment.

On October 16, 2013, BFS filed a Motion for Reconsideration requesting that the Honorable
J.C. Nicholson, Jr., reconsider his September 30, 2013, Order denying BFS’s Motion for Summary
Judgment. BFS’s Motion for Reconsideration came before the Court on October 30, 2013, and in
an Order filed May 2, 2014, the Honorable J.C. Nicholson, Jr., granted BFS’s Motion for

Reconsideration and granted BFS partial summary judgment. (Order Granting Defendants Partial



Summary Judgment Granting Defendants Motion to Compel, and Denying Plaintiff’s Motion for
Protective Order). Judge J.C. Nicholson, Jr., ruled “that BFS is not required to contribute to, or
indemnify [DR Horton] for, any portion of the Judgment, attorney’s fees, or defense costs,
attributable to the work or fault of others,” and ruled that, DR Horton, as the Plaintiff, would “have
the burden of proving what portion of the Judgment, attorney’s fees, and costs, if any, are attributable
to BFS.” (Order Granting Defendants Partial Summary Judgment Granting Defendants Motion to
Compel, and Denying Plaintiff’s Motion for Protective Order, P. 5-6).

On July 24, 2014, BFS filed BFS’s Second Motion for Summary Judgment. BFS’s Second
Motion for Summary Judgment was heard by the Honorable R. Markley Dennis, Jr., on August 13,
2014. On August 20, 2014, the Honorable R. Markley Dennis, Jr., entered an Order Granting BFS
Summary Judgment. DR Horton filed a Motion to Reconsider the Order Granting BFS Summary
Judgment and that Motion to Reconsider was denied by Order of April 29, 2015. DR Horton now
appeals the August 20, 2014, Order Granting BFS Summary Judgment.

ARGUMENTS
OVERVIEW OF ARGUMENTS AND STANDARD OF REVIEW

a. Overview of arguments.

This case is about the basics. DR Horton, as the Plaintiff, has the burden of proving its case.
See Estate of Cantrell by Cantrell v. Green, 302 S.C. 557, 560 (Ct. App. 1990) There is no
competent evidence to support DR Horton’s claim that some portion of the $150,000, Judgment
entered in the Homeowner’s Suit is attributable to work performed by BFS. This should not be a
surprise as DR Horton made a conscious decision, for strategic purposes, not to request a reasoned

award and not to have a transcript made of the hearing in the Homeowner’s Case. DR Horton made



these decisions with the express purpbse of making it difficult to determine what was decided in the
arbitration so that no negative precedent would be created. (Memo. in Supp. of BFS’s Second MSJ,
July 24,2014, Ex. 2, The Continued Depo. of Jay Marshall Henderson, June 27,2014, P. 136,11. 11-
14).

DR Horton’s own attorneys in the Homeowner’s Case explained to DR Horton that, “A -
monetary award would not include any explanation as to the basis for the award . . It would . ... make
matters less certain with respect to a subsequent action against a sub, in this case most likely Builders
FirstSource. However, amonetary award would not subject DR Horton to negative precedent, which
is a consideration given that this is a Daniel Island house.” (Memo. in Supp. of BFS’s Second MS]J,
July 24,2014, Ex. 2, The Continued Depo. of Jay Marshall Henderson, June 27,2014, Ex. 12). Prior
to its initiation of the instant lawsuit, DR Horton’s counsel informed it “There is no reasoning behind
the award to show that the award is related to cladding issues, structural issues, or some combination
thereof. As such, I doubt a reasonable judge would accept this as sufficient evidence to support such
aclaim.” (Memo. in Supp. of BFS’s Second MSJ, July 24,2014, Ex. 2, The Continued Depo. of Jay
Marshall Henderson, June 27, 2014, Ex. 14).

By failing to do the basics - give BFS notice of the Homeowner’s Suit and make a record of
that proceeding - DR Horton has made it impossible to prove its case. Having failed to give BFS
notice of the Homeowner’s Suit, failed to make a transcript of the hearing, and failed to request a
reasoned award, DR Horton is left with zero evidence to indicate what was actually determined in
the Homeowner’s Suit. As DR Horton’s 30(b)(6) witness testified:

Q: Again, my question again is, does D.R. Horton know whether or not it

was determined in the Patricia Clark case that the framing was



negligently performed?
A: Again, that is a question for the arbitrator, ifhe could answer, but we do
not have specific information as it relates to how the findings came
about.
(BES’s Resp. to Plaintiff’s Mot. to Reconsider, September 29,2014, 30(b)(6) Depo. of Jay Marshall
Henderson, Sept. 6,2013 P.13, 11. 18-23).
Q: All right. Is it fair to say that any attempt by you to assign portions of
that $150,000 arbitration award to various defects would justbe a guess?
A: Again, the $150,000 award was given. I don’t have any specific
information as to how it was determined.
(BFS’s Resp. to Plaintiff’s Mot. to Reconsider, September 29, 2014, 30(b)(6) Depo. of Jay Marshall
Henderson, Sept. 6,2013 P.70, 11. 16-22).

DR Horton itself does not have any idea why the Judgment was ultimately awarded. As its
own lawyers recognized the Judgment “obviously doesn’t specify what” it “is for.” (Memo. in Supp.
of BFS’s Second MSJ , July 24, 2014, Ex. 2, Continued Dep. of Jay Marshall Henderson, June 27,
2014, Ex. 14). DR Horton has ﬁled this action, arguing that “at least $10,466.24" of the Judgment
is related to BFS’s framing work at the house and has designating an expert witness to testify as to
“a reasonable allocation of the award.” (Plaintiffs Memo. in Opp. to Defendant BFS’s MSJ, April
10,2013, P. 14; BFS’s Resp. to DR Horton’s Mot. to Reconsider, June 9, 2014, Ex. 3, Plaintiff D.R.
Horton’s Third Supplemental Answers to all Parties’ Interrogatories.). Having failed to make any
record of what was determined in the Homeowner’s Suit, DR Horton now essentially wants a “do

over,” wherein it will ask an engineering expert to opine as to what an arbitrator in a previous case

10



should have awarded for liability associated with the work of BFS. No authority is cited for the
proposition that a litigant can strategically fail to make a record of what was determined in one case,
obtain a Judgment that gives no explanation as to what the Judgment represents, énd then file a
second action and have an engineering expert testify about what he believes should have been
decided in the earlier case.

DR Horton, in its Initial Brief, appears to fundamentally miss the point of both Judge
Nicholson’s ruling, granting BFS partial summary judgment, and Judge Dennis’s ruling, granting
BFS summary judgment on all of DR Horton’s claims. In its Brief DR Horton argues that the “trial
court erred in reading into the indemnification provision a requirement that there be a judgment
attributing absolute fault to Builders FirstSdurce, or apportioning tﬁe homeowner’s damages.” (DR
Horton Initial Brief at P. 14). The Trial Court made no such ruliné. The. Trial Court ruled that BFS
cannot be required to indemnify BFS for liability it incurred because of property damage caused by
the work of others and that DR Horton has presented no evidence iﬂdicating what portion of the
Judgment is attributable to BFS.

| Although DR Horton has argued that “at least $10,466.24" of the Judgment is related to
BFS’s framing work at the house, its confidence that some portion of the Judgment was, in fact,
related to BFS’s work is belied by the fact that DR Horton has never submitted any testimonyA from
or attempted to depose the only person who has first hand knowledge concerning what was actually
decided in the Homeowner’s Suit. To the extent that anyone could possibly testify concerning what
was decided in the Homeowner’s Suit, it would be the arbitrator, and DR Horton apparently is not
interested in presenting his testimony.

b. Standard of review.
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“In reviewing a grant of summary judgment, our appellate court applies the same standard
as the trial court under Rule 56(c), SCRCP. Summary judgment is proper if, viewing the evidence
and inferences to be drawn therefrom in a light most favorable to the nonmoving party, the
pleadings, depositions, answers to interrogatories, admissions, and affidavits, if any, show that there
is no genuine issue of material fact and that the moving party is entitled to a judgment as a matter
of law.” Woodson v. DLj Properties, LLC, 406 S.C. 517, 528 (2014). “In order to resist a
defendant’s motion for summary judgment, the plaintiff, as the party with the burden of proof at trial,
must present affirmative evidence . . . he cannot rest of the allegations of his complaint.” Estate of
Cantrell by Cantrell v. Green, 302 S.C. 557, 560 (Ct. App. 1990).

L THE TRIAL COURT CORRECTLY RULED THAT BFS IS ENTITLED TO
SUMMARY JUDGMENT ON DR HORTON’S CLAIM FOR CONTRIBUTION
PURSUANT TO THE SOUTH CAROLINA UNIFORM CONTRIBUTION AMONG
TORTFEASORS ACT, § 15-38-10, et seq.

The statutory right of contribution among joint tortfeasors is in derogation of the common
law and thus the South Carolina Uniform Contribution Among Tortfeasors Act (the “Act”) must be
strictly construed. G & P Trucking v. Parks Auto Sales Service & Salvage, Inc. 357 S.C. 82, 87
(Ct.App. 2003). “Moreover, in a suit in which contribution is sought from a joint tortfeasor, the
claimant obviously must prove facts sufficient under the statutes and the common law . . . to
establish a right of contribution between wrongdoers.” Id. As part of its burden, DR Horton must
prove the damages attributable to BFS with reasonable certainty. See Gray v. Southern F acilities,
Inc.,256 S.C. 558, 570-571 (1971).

a. There is no evidence that the Judgment against DR Horton is based on tort
liability.

The right of contribution exists only between joint tortfeasors. In order for a party who has
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litigated a case to judgment to maintain an action as a joint tortfeasor that party must have first been
adjudicated to have committed a tort. See SC Code Ann. § 15-38-40(B)( “Once the issue of liability
has been resolved -2 defendant has the right to seek contribution against any judgment defendant
and other persons who were not made parties to the action”). DR Horton litigated the Homeowner’s
© Suit, received an arbitration award, had the award confirmed by the Berkeley County Circuit Court,
and reduced it to a judgment. “[A]n arbitration award is a final, binding award on the merits.”
Palmetto Homes, Inc. v. Bradley, 357 S.C. 485, 494 (Ct.App. 2003). DR Horton is in the same
position it would be in had it litigatéd the Homeowner’s Suit in court. A party cannot litigate a case
to judgment, ask the fact finder not to make a finding as to tort liability, and then file a subsequent
action for contribution and seek to establish its own tort liability in that subsequent action.

Here, the Homeowner’s Suit asserted causes of action based on tort and contract. Because
the arbitration order and the Judgment are silent on the issue of DR Horton’s negligence, there is no

way to determine whether the Judgment entered against DR Horton is based in tort.® See Jenkins v.

5 The only exception to the requirement of a tort judgment involves a settlement expressly
extinguishing a third-party’s liability. See S.C. Code Ann. §15-38-20(D); Progressive Max Ins.
Co. v. Floating Caps, Inc., 405 S.C. 35 (2013). The case before this Court involves a judgment
of the Berkeley County, South Carolina, Circuit Court, not a settlement. Therefore portions of the
Act pertaining to settlements have no applicability to this case. See S.C. Code Ann. §15-48-150
(arbitration award confirmed in accordance with the South Carolina Uniform Arbitration Act to
“be enforced as any other judgment.”). A party seeking contribution must have either (1) a
judgment expressly based on tort liability or (2) a settlement agreement meeting the requirements
of the Act. DR Horton has neither.

$Because DR Horton was not only the builder, but also the owner of the Residence, an
award for breach of contract would be a relatively straight forward proposition. The arbitrator
may have simply found that DR Horton sold the Homeowner a home that did not comply with
the requirements of the sales agreement. There is certainly nothing in the award or Judgment
indicating that DR Horton, as the general contractor, negligently performed any particular portion
of the construction, planning or development of the Residence. In fact, DR Horton has never
even alleged what it was found to have done negligently. Was it negligent supervision of the
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Few, 391 S.C. 209, 221 (Ct.App. 2010)(“Because the verdict was a general verdict, it is impossible
to determine how the jury allocated damages between civil conspiracy, conversion, and trespass to
personal property. We will not specglate as to how the jury allocated damages.”).
Indeed, DR Horton’s own 30(b)(6) representative has testified that DR Horton cannot
determine whether or not it sustained tort liability in the Homeowner’s Suit:
Q: All right. Can you review this Exhibit No. 3 and then revisit my question of
whether or not D.R. Horton was ever adjudged negligent in the arbitration?
A: It doesn’t indicate negligence one way or the other.
Q: All right. Do you know whether or not D.R. Horton was found to have
breached its contract with Patricia Clark in the arbitration?
A: Again, it does not indicate one way or the other.
Q: Do you know whether D.R. Horton was determined to have breached its
warranty with Patricia Clark in the arbitration?
A: Again, the document does not indicate.
(Memo. in Supp. of BFS’s Second MSJ, July 24, 2014, Ex. 3, Depo. of Jay Marshall Henderson,
Sept. 6,2013, P. 21, 1. 21- P. 22, 1. 8).
One who litigates a claim to verdict, or award, with the intention of suing a third-party for
contribution as a “joint tortfeasor” must, at a minimum, have the finder of fact say “yay or nay” on

the issue of tort liability. Because there is no evidence that the Judgment is based in tort liability,

siding installer? Negligent supervision of the concrete subcontractor? Did DR Horton
negligently design the Residence?
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DR Horton cannot maintain an action as a “joint tortfeasor” with BFS.’

In an attempt to remedy its failure to obtain a ruling on the issue of tort liability DR Horton
cites to Kennedy v. Columbia Lumber & Mfg. Co., Inc.,299 S.C. 335 (1989), a case that holds the
economic loss rule does not foreclose the possibility of a tort action against the builder of a new
home. BFS agrees that it is legally possible for a geheral contractor to sustain tort liability despite
the economic loss rule. There is no evidence, however, that DR Horton did, in fact, sustain tort
liability in the Homeowner’s Suit. Indeed, there is no admissible evidence even indicating what
particular defects were testified to at the hearing, much less what determinations were ultimately
made.

b. There is no evidence that the Judgment includes damages relating to the work
performed by BFS.

There is no evidence that the arbitrator detennineci that the work performed by BFS was
defective. The complaint in the Homeowner’s Suit alleged problems with improper installation of
siding, improper installation of “kick out flashing,” improper installation of the slab and driveway,
improper installatiop of the roof and shingles, and improper installation of a gas hot water heater.?
BFS was not involved with the installation of the siding, “kick out flashing,” the slab and driveway,

the roof and shingles, or the gas hot water heater. (BFS’s Resp. to DR Horton’s Mot. to Reconsider,

"It is worth noting that if BFS were not granted summary judgment, DR Horton would be
in the nearly impossible situation of having to prove that (1) it was negligent in constructing the
Residence, (2) it was adjudicated to be negligent by the arbitrator in the Homeowner’s Suit, and
(3) it was not guilty of being reckless or grossly negligent. See S.C. Code Ann. § 15-38-15(F).
The procedural nightmares that would be created by allowing an independent action to determine
the basis for an unreasoned award, that has been confirmed and reduced to a final judgment, are
without end.

$Again, there are indications that testimony regarding other unrelated construction defects
was 1ntroduced by Clark in the arbitration.
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Ex. 2, Juné 9, 2014, 30(b)(6) Depo. of: Jay Marshall Henderson, Sept. 6, 2013, P. 8,1. 16- P. 19,
1. 13). There is no evidence that the Judgment is based on defects in the work done by BFS.

c. There is no evidence regarding what portion of the Award, if any, is attributable
to the common liability of DR Horton and BFS.

The Act provides that the “right of contribution exists only in favor of a tortfeasor who has:
paid more than his pro rata share of the common liability.” 8.C. Code Ann. § 15-38-20. While fault
is ﬁot considered in determining the pro-rata shares of joint tortfeasors, the Court must still make a
determination regarding whét coﬁstitutes the common liability of DR Horton and BFS. See Vermeer
Carolina’s, Inc. v. Woéd/Chuck Chipper Corp., 336 S.C. 53 (Ct.App. 1999).

BFS is not a joint tortfeasor with the roofer, siding contractor, concrete contractor and hot
water heater installer. Joint and severally liability applies when the negligence of two or more
parties is the “proximate cause of inherently indivisible injuries. Both wrongdoers are jointly and
severally liable for the entire harm, and plaintiff has the election of suing one or both.” Rourk v.
Selvey, 252 S.C. 25, 27-28 (1968). In the Homebwner’s Suit Clark alleged, and provided separate
damages estimates.‘for, items as distinct as a Hot water heater, cracks in a driveway, and roofing
problems. BFS, as the framer, is not jointly and severally liable with the plumber for a faulty hot
- water heater, and is not jointly and severally liable with the concrete contractor for cracks in the

driveway.’

°If parties are jointly responsible for an indivisible injury “plaintiff has the election of
suing one or both.” Rourkv. Selvey, 252 S.C. 25, 28 (1968). Clearly, Clark could not sue the
roofer for cracks in the driveway, nor could she sue the plumber because shingles fell off the
roof. While some construction defect cases do involve indivisible injuries, the Homeowner’s Suit
involved several separate and distinct problems. Far from litigating the case as if it involved a
single indivisible injury, both Clark and DR Horton produced damages estimates that actually
broke down the repair costs among the various defects. See BFS’s Response to DR Horton’s
Motion to Reconsider, June 9, 2014, Ex. 4.
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To the extent that DR Horton’s negligence and BFS’s negligence combined to cause an
indivisible harm, it could only have possibly.done so in relation to the work performed by BFS.
Thus, in order to determine the common liability of DR Horton and BFS, it is necessary to determine
what portion of the Judgment relates to the framihg work performed by BFS. This is ifnpossible.

The South Carolina Court of Appeals has dealt with this issue in the context of settlements.
In Vermeer Carolina’s, Inc. v. Wood/Chuck Chz;pper Corp., supra, an injured plaintiffhad previously
sued both Vermeer and Wood/Chuck for personal injuries. Shortly before trial in the underlying
lawsuit the plaintiff dismissed Wood/Chuck with prej udice. Vermeer then settled with the plaintiff.
See Vermeer Carolina’s; Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 58 (Ct.App. 1999).

Having settled with the plaintiff in the underlying lawsuit, Vermeer then sued Wood/Chuck
for contribution under the Act. Id. Wood/Chuck defended on the grounds that, at the time of
Vermeer’s settlement, Wood/Chuck had already been dismissed with prejudice and therefore
Vermeer’s settlement with the plaintiff could not have “extinguished” Wood/Chuck’s liability.
Vermeer at 68-69. Vermeer countered that the settlement fncluded arelease of the plaintiff’s wife’s
claims for loss of consortium, as well as the plaintiff’s claims, and that the plaintiff’s wife had not
been a party to the underlying lawsuit. Therefore, Vermeer argued that its settlement extinguished
Wood/Chuck’s liability to plaintiff’s wife and- it was entitled to contribution. Id.

The Vermeer Court held that because the-settlement between Vermeer, the plaintiff, and the
plaintiff’s wife, did not allocate the settlement proceeds between the plaintiff’s claims and the
plaintiff’s wife’s claims, it v;/as impossible to prove what portion of the settlement funds were
attributable to the wife’s cause‘of action and therefore Vermeer could not maintain a contribution

action:
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The settlement agreement does not place a specific value on any potential claim by

Ms. Causey. Under the agreement no portion of the settlement is allocated to her for

any potential loss of consortium claim. We cannot, therefore, determine whether

Vermeer paid more than its pro rata share of liability to Ms. Causey.

Vermeer, supra at 70-71.

The Vermeer Court held that in order for a settling party to maintain a cause of action for
contribution, the settlement must allocate payments between those claims subject to contribution,
and those claims not subject to contribution. If the party seeking contribution fails to separate the
settlement funds between claims subject to contribution, and claims not subject to contribution, that
party will be unable to prove its damages and cannot maintain an action for contribution. See -
Vermeer, supra at 70-71.

Just as Verneer’s failure to allocate damages between claims subject to contribution, and
those not subject to contribution, defeated its claim for contribution, DR Horton’s failure to fequest
that the arbitrator allocate damages between claims related to BFS’s work, and those unrelated to
BFS’s work, defeats its claim for contribution.” As the Vermeer Court noted this problem is purely
of DR Horton’s own making. See Verneer at 70 (“In this case the lack of apportionrhent may work
a hardship . . . but it is one which he could have avoided by a properly drawn release.”); See Also
Jenkins v. Few, 391 S.C. 209, 221 (Ct.App. 2010)(refusing to speculate as to how jury allocated
damages among various causes of action when defendant “contributed to drafting and agreed to use
a general verdict form that did not include a separate damages award for eac