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The State v Willie E. Dow - 2008-GS-14-0013

(Whereupon, a Motion Hearing was held to substitute
couﬁsel beginning at 3:20 p.m. on January 28, 2008.)

Ms. Land: Your Honor, this is Willie E. Dow,
Indictment Number 2008-GS-14-13. He is indicted for
criminal sexual conduct with a minor in the second degree.
He was assigned Harry Devoe, which I never got a letter of
representation for. Harry has a conflict. Debbie has
agreed to take his place. Harry wanted to do it on the

Record, in front of you.

The Court: Okay. bo you understand that Mr. Dow?

Mr. Dow: Yes, sir.

The Court: So, now Ms. Koon is going to be your
attorney?

Mr. Dow: Yes, sir.

The Court: All right. I will grant your Motion Mr.

Devoe. You are relieved from this case.
Mr. Devoe: Your Honor, I was representing in Family

Court the victim in this case.

The Court: Now.
Mr. Devoe: I am the Guardian of the victim.
The Court: Is your office taking a position as to

whether one person has a conflict both does?
Mr. Devoe: No. We don’'t maintain the same office.
We have separate offices, enough --

The Court: -- You do now.
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The State v Willie E. Dow - 2008-GS-14-0013 4

Ms. Koon: I spoke to, Mr. Dow about that this actual
issue, and there has been no --

The Court: -- Resolution to that?

Ms. Koon: From that. If you want to hold off, I can
speak ﬁo Mr. Dow.

The Court: That is going to be a circuit wide
problem, and I guess ultimately he is going to have to make
that determination, but right now, you are his attorney. 1If
a conflict arises that takes your whole office out then you
will have to come back before me or whatever judge is here
to resolve that issue. But right now, and I understand that
that is a potential problem throughout the circuit, becéuse
of the whole legal mechanism of the Public Defender’s office
has changed. But, if that becomes available then y‘all need
to figure out, and af least make a note somewhere that Mr.
Devoé had a conflict, and that coﬁflict may resolve in the
Family Court matter, and it may go away. But, right now Ms.
Koon is his attorney,'until we hear otherwise.

Ms. Land: Okay. And, I think that that issue is
resolved in the Family Court, any way.

The Court: Good.

{Whereupon, this Motion, was concluded at 3:23 p.m. on
Monday, January 28, 2008.)

-- End of Transcript --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The State versus Willie E. Dow 5

(Whereupon, The Court comes to order at 2:29 p.m. on
Tuesday, January 2%, 2008.)

Ms. Land: Willie Dow. Your Honor, this is Willie E.
Dow, Indictment Number 2008-GS-14-0013. He is pleading
guilty to criminal sexual conduct with a minor in the second
degree. There are no negotiations or recommendations. And,
he is represented by Debbie Koon.

Whereupon Willie E. Dow

After Being Duly Sworn Testifies as Follows

Mr. Dow: I do.

The Court: Ms. Koon, you represent Mr. Dow?

Ms. Koon: I do, Youf Honozr.

The Court: Have you explained the nature of the

charges against him, the possible punishment he could

receive, and his constitutional rights?

Ms. Koon: I have.
The Court: And, does he understand those?
Ms. Koon: He does.

The Court: He tells you he wants to plead guilty?

Ms. Koon: That‘s correct.

The Court: Based on your evaluation of this case, do
you agree with his decision?

Ms. Koon: I do.

The Court: Mr. Dow, your lawyer tells me you want to

plead guilty; is that right, sir?
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The State versus Willie E. Dow 6

Mr. Dow: Yes, sir.

The Court: Have you had enough time to talk with her
about this decision?

Mr. Dow: Yes, sir.-

The Court: Has she done everything for you, you think

she should have done or could have done?

Mr. Dow: Yes, sir.

The Court: Do you have any complaints against her at
allz

Mr. Dow: No, sir.

The Court: Do you have any complaints against anybody

in the Solicitor's Officé, or law enforcement?

Mr. Dow: No, sir.

The Court: All right, sir. Are you today under the
influence of any alcohol or drugs?

Mr. Dow: No, sir.

The Court: Has anybody promised you anything or

threatened you in any way, to get you to plead guilty?

Mr. Dow: No, sir.

The Court: Have you ever been diagnosed with a mental
illness?

Mr. Dow: No, sir.

The Court: Do you have any physical or mental

infirmities that would keep you from understanding what you

are doing here today?
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The State versus Willie E. Dow 7

Mr. Dow: No, sir.

The Court: All right, sir. By pleading gquilty you
have given up certain constitutional rights.

You have the right to, remain silent and not
incriminate yourself under the Fifth Amendment. But, when
you plead guilty you have given that right up, because you
are going to tell me you are guilty; do you understand that,
sir?

Mr. Dow: Yes, sir.

The Court: You also have a right to a jury trial, and
in that trial you would be presumed innocent. The State
would have tﬁe burden of proving you guilty beyond a
reasonable doubt to all twelve jurors.

You would be able to, confront the witnesses against
you on this witness stand. Your lawyer would be able to
cross-examine The State’'s witnesses. She could subpoena
witnesses to testify in your own behalf. PBut, when you
plead gquilty you give all that up. Do you understand that?

Mr. Dow: Yes, sir.

The Court: All right, sir. And, any appeal that may
come out of that trial you are also giving up by this guilty
plea. Do you understand that?

Mr. Dow: Yes, sir.

The Court: All right, sir. How about listen to the

facts that Ms. Land is going to tell me about, and I am
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The State versus Willie E. Dow 8
going to come back and ask you about them, as well as some
other questions.

¥s. Land: Your Honor, on April 17, 2007, Law
Enforcement was called to Black River Health Care where Dr.
Garma was taking care of a twelve-year-old child. This
twelve-year-old girl came in and indicated to Dr. Garma that
she was having some stomach problems that she wasn't feeling
well, and Dr. Garma thought some things were strange, and
that a pregnancy test on this young girl was positive. He
then inquired to her if anybody had molested her. And she
indicated, at that time, that her adoptive father, who is
Willie Dow, had molested her when she was younger. However,
at this time an uncle named Maurice Daughtfy (phonetic)
raped her.

Incidently, Willie Dow who is her'adoptive father is
the one standing here, and is the one who brought her to the
doctor that day. It is our belief that on the way to the
doctor they discussed that pregnancy may be a possibility,
and that he indicated that if you are, you are to blame this
on another person, which she did.

Anyway, she had this baby in October of 2007. The
results of the paternity test indicated that Mr. Dow was the
father of this child. The probability of paternity was
gfeater than 99.999%.

Obviously this little girl has suffered greatly as a
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The State versus willie-E. Dow S
result of having this child. She was takenithat day into
the custody of The Department of Social Servicés.

Mr. Dow is pleading guilty today to criminal sexual
conduct-with a minor in the second degree, because she was
twelve at- the time she got pregnant.-

He was served with a Warrant this morning for criminal
sexual conduct with a minor in the first degree, for that
time between the time she was seven and ten that he molested
her, and she went to her mother and told her of the
situation. Mr. Dow was removed from the home for a while.

Ms. Kirkpatrick is here from The Department of Social
Services to speak on the young girl’s behalf. Her
counselors indicated that it probably would not be a great
idea for her to go through this process at this time; so she
is not here, but Ms. Kirkpatrick is here to speak on her
behalf .

Ms. Kirkpatrick: The child, of course, remains in
Foster Care, in a Therapeutic Foster Home. She is
undergoing therapy on a regular basis, and ﬁer therapist Dr.
Michael West has written an affidavit as to the
retraumatization of this child every time she is involved in
any kind of Court hearing at this point.

Previous court hearings, in Family Court the child and
Mr. Dow have been separated with a listening device between

rooms, because it is so traumatizing to the child to be in
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The State versus Willie E. Dow 10
his presence. ]

The child has relinquished her rights to the baby.

The Court: Okay. Thank you, ma’am.

Ms. Land: Your Honor, Jjust last wéek'-—— There are
very very few times that I come in front of The Court and
ask for the maximum sentence. This certainly is ohe of
them. This is as bad as it gets. This little girl has lost
her innocence. She has lost her father, the person who is
suppose to love and support her, and take care of her, and
whom she didvlove in return. She has had a child at the

young age of twelve. During this time she was in the sixth

grade in the Manning Public Schools. The rumors going

.around school were, that she was going to have a little

baby. I think she has no idea on what kind of effect this
will have on her reputation for as long as she lives, and
she did nothing wrong. But, he took more from her than you
could ever give‘him in return. But, we ask in this case
that you give him the full thirty years. Your Honor, I
would, like to correct that, -that is twenty-years.

The Court: Yes, that is a Felony-C, and a max of

twenty-years.

Ms. Land: Okay. Twenty, I'm sorry.
The Court: You heard those facts Mr. Dow, are they
correct?

Mr. Dow: H'm, yes, most definitely. Yes, sir.
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The State versus Willie E. Dow 11

The Court: As far as you having sexual relations with
this minor child?

Mr. Dow: Yes, sir.

The Court: And, you understand that this does carry
twenty-years in prison.

Mr. Dow: Yes, sir.

The Court: It is a non parolable offense; you
understand that?

Mr. Dow: Yes, sir.

The Court: And, you have to serve at least 85% of
whatever time I give you?

Mr. Dow: Yes, sir.

The Court: It is also a most serious offenée, and if
you get another, most serious offense in your life, then you
are looking at life without the possibility of parole under
the two strike law; do you understand that?

Mr. Dow: Yes, sir.

The Court: And, you still want to plead guilty?

Mr. Dow: Yes, sir.

The Court: I find that there is a substantial factual
basis for your plea. I find that it is freely and
voluntarily entered into. That you have had the advice of
competent counsel whom you tell me you are satisfied with,
and I will accept your plea. Ms. Koon.

Ms. Koon: Thank you, Your Honor. Your Honor, Mr. Dow
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The State versus Willie E. Dow 12
is forty—seven-years;old. He has a ninth grade education.
He has been employed all of his adult life mostly as a
carpenter. He has been a very productive member‘of our
society. He has a family. He has Ms. Kimberly Dow, his
wife, and together they have three young children. They
have been married for a little better than eleven years.

I have spoken extensively with Mr. Dow. He appears
competent. He is very regretful about this. He admits to
these charges, and he is aware of the severity of them. He
would like for The Court to know that this act was not
committed in an aggressive manner. Mr. Dow has told me that
he had been drinking one night. He admits that he was .
drunk, and the young girl approached him in a half-dressed
manner. He does not state this to blame the child; He just
wanted The Court to be aware that it was not an aggreséive
act. He admits he did have sex with her. He realizes that
was Very wrong.

Your Honor, one thing I would like for The Court to
know, Mr. Dow denies telling this child to blame it on the
uncle. I have spoken with DSS. They tell me that they
believe that the child stated the last person she had sex
with, and apparently both of these adults had had sex with
this young child.

Your Honor, given the age of Mr. Dow and the victim, he

takes full responsibility for these actions.
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The State versus Willie E. Dow 13
and, again he would just like for The Court, to take
into account, not only his drunken state, but that he is
forty-seven-years-old, and he has no piior record.

He is the father of three children whom he has
supported. We would ask that The Court to fashion a
sentence Your Honor that punishes Mr. Dow for his actions,
yet takes these factors inte consideration.

His wife, Kimberly Dow is here. She would like to say
a few words on his behalf.

The Court: Yes, ma’am.

Mrs. Dow: Yes, sir. Like Ms. Koon said, we have been
married eleven years. He has always been a good provider,
youAknow, a caring man. And, you know, it is just, not him
to do this. I mean I know that he admitted it, but it is
not in his character to do this. I have two younger
children that are out of my home now. And, I chose to
separate myself from him, you know, for the best interest in
getting them back. But, I just wanted to say that.

The Court: I understand.

Mrs. Koon: Your Honor, one reason Mr. Dow did want to
plead to this, is that he wants to save the child any
further trauma. He says that he realizes how difficult this
has been on her, and he does not want to cause her any more

harm. 2And, I believe Mr. Dow would like to say a few words

also.
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The State versus Willie E. Dow 14
The Court: Yes, sir.
Mr. Dow: Yes, sir. I am very sorry about what

happened. And, if I was in my right wind, thinking
straight, I would have never ever, done nothing to hurt her.
But, I was drinking, and whenever I dropped the seat and
wake up enough, té see her toward me and not dressed, and
when I should have just walked away, and I wasn’t thinking
with a clear head, because I was under the influence and I
did what I did. But, I am very sorry that it ever happened,

and nothing like this will ever happen again.

The Court: Is there anything else?
Ms. Lana:' None,.Your Honor.
(Pause)

SENTENCE OF THE COURT

The Court: I am taking into consideration, and giving
you the benefit the fact that you have plead guilty, and
have not put this child through a trial, and I am giving you
some benefit for that. But, on the other hand this is a
serious offense that we have in our society, and it is tough
on this young child. And, the law requires that I give you
a substantial punishment for it.

The sentence of The Court is that you be committed to
The State Department of Corrections for a term of eighteen
years. I am giving you_credit for time served, for whatever

time you have served.
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Ms. Land: Thank you, judge.
-- End of Transcript --
(Whereupon, this hearing was concluded at 2:43 p.m. on

Tuesday, January 29, 2008.)
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) _
) 2008-CP-14-0668
)
Willie E. Dow, #326446, )
)
Applicant, )
) 4
v. ) RETURN
)  (Appointment of Counsel Requested)
State of South Carolina, )
)
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief (PCR) filed

December 29, 2008, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clérendon County Clerk of Court. The Applicant wa§
indicted at the January 2008 term of the Clarendon County Grand Jury for Criminal Sexual Conduct
with a Minor, 2™ Degree (2008-GS-14-0013). He was represented by Debbie Koon, Esquire. On
January 29, 2008, the Applicant pled guilty before the Honorable R. Ferrell Cothran, Jr., aﬁd was
senfepcc:d to eighteen (18) years imprisonment. Applicant did not appeal his conviction and sentence.

Attached herewith and incorporated herein are the records of the Clarendon County Clerk of
Court regarding the subject conviction, the Applicant's records from the South Carolina Department
of Corrections, and the guilty plea transcript. The Respondent reserves the right to amend this Return

upon receipt of any relevant materials.
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IL
In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. “Ineffective assistance of counsel.”
2. “Involuntary plea.” '
3. “Due Process Violation.”
Applicant has failed to set forth any specific facts m support of his claims. The Uniform Post-
Conviction Procedure Act require_s that the Applicant must "... specifically set forth the grounds
upon whiéh the application is based.” S.C. Code § 17-27-50. See also Rule 71.1, SCRCP. Any
claims not specifically laid out in the PCR application or amendments well in advance of a hearing
will be opposed by the State at an evidentiary hearing.
L.
In a post-conviction relief action, the Applicant bears the burden of proving the allegations in
their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
alleges ineffective assistance of counsel as a ground for relief, the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,

104 8.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.
The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional
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judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to
receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronéed test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that éoﬁnsél's performance was deficient.
Under this prong, the court measures an attorney’s performance by its "reasonableness under
professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient berformance must have pfejudiced the Applicant such that "thereis a reasonaBle
probability that, but for counsel's unprofessibnal errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he
would not have pled guilty and would have insisted on goingto trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel, if amendéd, may raise
questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests
an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247
(1 983).

Iv.
Respondent submits that the Applicant’s allegafion that his guilty plea was involuntary is

without merit. In PCR cases, a defendant asserting a constitutional violation must frame the issue as

one of ineffective assistance of counsel. Al-Shabazzv. State, 338 S.C. 354, 527 S.E.2d 742 (1999).

A defendant who pleads guilty on the advice of counsel may collaterally attack the plea only by
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showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for
counsel's errors, the defendant would not have pled guilty and would have insisted on going to trial.

Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that his guilty plea was

induced by ineffective assistance of counsel must prove that counsel's advice was not "within the

.competence demanded of attorneys in criminal cases." Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct.

366, 369 (1985). A guilty plea is a solemn, judicial admission of the truth of the charges against the
defendant. Statements made during the plea should be considered conclusive unless the defendant
presents reasons why he should be allowed to depart from the truth of those statements. Crawford v.
U.S., 519 F.2d 347 (4™ Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knowing and voluntary nature of the
Applicant's plea. However, allegations regarding ineffective assistance of counsel and the voluntari-
ness of the plea may, if amended, raise a question of fact which is not conclusively refuted by the
record. Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper v.
- State, 305 S.E.2d 247.

V.

The Applicant further alleges that he was denied due process of law. However, the
Applicant fails to set forth with specificity the grounds upon which these constitutional violations
are based. The Uniform Post-Conviction Procedure Act requires that the Applicant must "...
specifically set forth the grounds upon which the application is based.” S.C. Code § 17-27-50
(2003). In an application for post-conviction relief, it is incumbent upon the Applicant to make at
least a prima facie showing which would entitle him to relief before an evidentiary hearing will be

scheduled and held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.

4 of 5
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State, 245 S.C. 385, 140 S.E.2d 784 (1965). Since the Applicant has failed to make even a prima
facie showing, the Respondent would submit that this allegation should be dismissed for failing to
meet the requirements of the Uniform Post-Conviction Procedures Act. This allegation is so
vague that it is impossible for the State to respond.

VL

Each and every allegation contained within the application not hereinbefore either expﬁssly
admitted, qualified or explained is hereby denied.

IX.

WHEREFORE, having made its Return, the Stgte requests that an evidentiary hearing be held
on those issues upon which Applicant makes amendments in keeping with S.C. Code §17-27-10 et
seq. requiring specific facts in support of claims. If such amendments are not made, Respondent
would request summary dismissal.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MARY S. WILLIAMS
Assistant Attorney Gen

FOR RESPONDENT

Office of the Attorney General

- - P.O. Box 11549
( 22&2(4 Zé , 2009 Columbia, SC 29211
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STATE OF SOUTH CAROLINA )
' ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON )
)
) 2008-CP-14-0668
)
WILLIE E. DOW, 326446 )
)
Applicant, )
) .
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

William Ceth Land, Esquire
Land, Parker & Welch, PA
Post Office Box 138
Manning SC 29102

DATED this 14th day of April, 2009.

Awghtry E. K. Randall, Legal Assistant
For Respondent
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State of South Caroclina

County of Clarendon

Willie E. Dow,
Plaintiff

vSs.

The State of South Carolina,
Defendants

Before the Honorable W.

APPEARANCE S:

Mr. James O'Connor,
Attorney for Plaintiff

Ms. Harrigan,
Attorney for Defendants

PCR Hearing
2008-CP-14-00668
2013-CP-14-00278

September 21,
Manning, S.C.

2012

Jeffrey Young, Judge.

Margaret T. Sulliwvan,
Court Reporter
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MS. HARRIGAN: The next case is Willie Dow,
versus the State of South Carolina. Docket No.
2008-CP-14-0668. The applicant was trué billed
indicted during the January 28th term of the Clarendon
County Grand Jury for criminal sexual conduct with a
minor in the second degree. He was represented by
Deborah Butcher who is present in the courtroom today.
On January 29th 2008, he pled guilty as indicted before.
the Honorable R. Ferrell Cothran, Jr. And was sentenced
to 18 years imprisonment. He did not appeal his
conviction or sentence.

He filed a timely applicaticn for
post-conviction relief on December 28th 2008. The
State'méde its return on April 13th 2009. And
he's represented in this present action by Jim
O'Connor.

THE COURT: Mr. O'Connor, are you ready to
proceed?

MR. O'CONNOR: Thank you, Your Honor, yes,
sir. May it please the court, I'd call
Mr. Willie Dow.

Willie Dow, being
first duly sworn, testified as follows:

THE CLERK: State your full name and spell

your last for the record.
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Willie Dow-Direct by O'Connor

A = My name is Willie Edward Dow. D-0O-W.
Direct Examination by Mr. O'Connor:

Q Mr. Dow, did you hear everything that the
Attorney General's Office just read into the
record?

A I think most of it, yeah, I did.

Q And well you heard everything was

accurate?
A Sir?
Q Everything was accurate?
A I think so. Yes.
Q Who was your attorney during your plea?
A At the present time her name was

Ms. Debbie Koon. She now is Ms. Debbie Butcher.

Q How long had she been your attorney for?

A About 10 minutes before she in before the
judge.

Q And prior to her representing you, who

represented you?

A The court appointed Mr. Harry Devoe.
Q And how long was he your attorney for?
A Well I didn't know he was my attorney

until I went to court on January 28th 2008. And
when I got there, I didn't know -- I had already

talked to her. But I had no appeal attorney. I
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Willie Dow-Direct by O'Connor

had no appointed attorney. Bqt after I got there,
Mr. Devoe came in like a few hours afterwards.
And that's when he said, he saw me, and he said,
oh, I can't represent you. And he said, because
it's a conflict of interest. So he éaid he wanted
to go before the judge,»to let the judge know that
he couldn't represent me because he was guardian
of the victim. And that he couldn't represent me,-
it was a conflict.

So at the time, we went before the judge.
And he —- I don't know whatever he explained to
the judge. But anyway, we went before the judge.
And they said since Ms. Butcher was there, said
did I had problem Ms. Butcher representing since
Mr. Devoe Qas asking to be removed from my case.
And I told him yeah. And anyway, so after that,
and after we did that, court was adjourned for
that day. MWMs. Butcher asked me my name and phone
number, and that was it. We left the courtroom.

And I went home.

Q When was the next time you went to court?
A Sir?
Q When was the next time you went to court?

A That was the next day. That following day

was Tuesday, January 29th 2008.
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~Willie Dow-Direct by O'Connor

Q Is that day you pled?

A Yes. And so---

Q And did you talk did you talk to
Ms. Butcher in between the time you left court
prior to today, until the day you went back and
pled.

A No, that Tuesday morning I didn't -- 1
wanted to make the court's role call. But I had
already talked to an attorney about representing
me in trial. That's how I wanted to go to trial.
And that Tuesday morning I got up and my wife
asked me, she said, did I have to go to court.
And I told her I didn't so. Ms. Boone, Ms.
Butcher didn't call me and say nothing.

So I looked up her number in the phone
book, and I called her at her house. And she got
pretty upset with me for calling her at her
house. And I told her I didn't know how else to
get in touch with her. But I told to try -- that
I had to be in court again that day for roll call.
And she said a few words. She was upset. And she
told me said well meet her at courthouse.

So sure enough I went to the courthouse.

I stayed there. I waited on her probably about 45

minutes to an hour. And she came and motioned for

635
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Willie Dow-Direct by O'Connor

me to come into the stairway. And I went to the
stairway and me her talked'for about 10 or 15
minutes. And she left me and she said okay. She
left me. I went and sat back in the audience.

She went in the back. I don't know who she went
and talked to. I think she went and talked to the
solicitor. So anyway maybe about 20 minutes, 20
minutes after that, she came and motioned for me
again. And she said Mr. Dow we're going before
the judge. I told her no. I didn't come to go to
court to go before the judge. i went and came for
roll call, because I was out on bond.

And she said, well no, we're going before
the judge and you wiil plead guilty. And I told
her no, I am not pleading guilty. I didn't come
to plead guilty. I come only for roll call,
because I was going to trial. She left me again.
And she came back. When she did came back, she
told me said, that T didn'f had no other choice.
Which the DNA test said, that I didn't had no
other choice but to plead guilty; to plead guilty,
admit to the crime, and accept the 20 years to the
second degree. I told her no, I wasn't going to
plead guilty, because I didn't come to plead

guilty, I was going to trial.
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Willie Dow-Direct by O'Connor

Q So we've read the transcript together.

~ And it indicates very clearly that you understood

the plea. You agree with the plea. And you've
discussed the plea with your attorneys, why are
you telling us now that is different?

A Okay, well, first of all,'because it was a
conflict. When we was getting there, the thing
straight about Mr. Devoe, the conflict, the judge,
Mr. judge -- Judge Cothran stated on the
transcript on page 3 or 4, he said; because of
that conflict that would be a circlé wide call.
Aﬂd he knew it would be a circle wide call. Since
then, it's been four years ago. - Almostu5 years
ago, I have had five continuances. This is my
sixth time.

Q I ask you just answer the question of
what's different now from that time.

A I pled guilty on the advice of
Ms. Butcher.

Q And what was that advice?

A Because the last time she told me she said
the prosecutor say I didn't have no other choice
but to plead guilty. Admit to the crime, and
accept the 20 years for second degree criminal

sexual conduct. I told her no. She left me then.
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Willie Dow-Direct by O'Connor

And cqurt was.about to go -~ during the recess.
We was about to leave the courtroom, me and my
niece. And the officer in the court asked me,
said, hold on for a minute. And I asked him, I
said, what's wrong. And he said just hold on for
a few minutes.

So I stood there. I waited maybe about

20, 25 minutes. Then a deputy came in the

'courtroom, had a paper. He said Mr. Dow, I said

yes. He said, I have a warrant for your arrest.
I said for what. And he said for first degree
criminal sexual conduct with a minor. I said how.
He said, yes. So they haﬁécuffed me; took me
down to county jail._ We stayed there. We had
lunch, we céme back.‘ And the officer put me in
the back room. So Qhen Ms..koon came in, Ms. Koon
came in. She came in the back. I said what's
going on. She said well they have a warrant for
your -- a first degree warrant for your arrest,
for criminal sexual conduct with a minor. -I told
her, I said, there ain't no first degree criminal
sexuél conduct with a minor.

I said, what's going on. She said, well,
said the solicitor said, you didn't have no other

choice but to plead guilty, plead guilty to the
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Willie Dow-Direct by O'Connor

second degree criminal sexual conduct with a
minor. Admit to the crime, and accept the 20
years. Or if not, you will be charged with the
first degree criminal sexual conduct with a minor,
and you will be looking at a life sentence. And
you will never even see your children again.
Because at the time, my children was in DSS
custody.

And that's, I felt, I did not want to lose
my children. I did not want to lose seeing them
again.

Q So let me clarify. You were charged with
criminal sexual conduct in the second degree.

A Right. Yes.

Q You went to roll call.

A Yes.

Q They -- you did not plead guilty.

A Correct.
Q And you said no.
A I told her no, I was going to trial.

Because that's what I wanted, to go to trial.

0 Okay. When you were leaving the
courthouse, you were rearrested for criminal
sexual conduct in the first degree?

A Yes. We were about to go on a lunch

1039
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Willie Dow-Direct by O'Connor

break.

Q ‘_And what did Ms. Butcher indicate to you
at that time.

A What I just said. She told me, when I saw
her, she didn't say nothing to me when I got --
after I came back. And she came in the back. And
I asked her what was going on. I said what's
going on. She said the warrant says they have a
warrant for a first degree for criminal sexual
conduct with a minor. I told her it's not, I am
not guilty Qf that. She said well the solicitor
said you don't have no other choice but to plead
guilty to the second degree and admit to the
crime, accept the 20 years. Or if not, you're
gqing to charged in the first degree.

Q And'you and I have discussed everything in
regards to what happened in a PCR. And you're
aware that if successful today, that you go back
and have everything to reevaluated, reaccesaed,
recharged and resentenced.

A Yes.

Q You understand all that.

A | Yes. Yes.

0 Was it your understanding that if you

'pled~guilty to the second degree CSC, that you

11
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Willie Dow-Direct by O'Connor

wouldn't be charged with the criminal sexual

conduct in the first degree?

A From that's the understanding of what she
told me.

Q And it's your understanding right now that
you are still chafged with an open charge in
criminal sexual conduct invthe first degree.

A Okay. See after I got sentenced for the
second degree, my sisters, I asked one of my
sisters to connect to Ms. Butcher's office and ask
her; said well now what about the first degree.

My sister said Ms. Butcher told her, said, well
since they charged him with the second degree,
don't worry about the first degree. So by the
time I finished doing 18 years, they done forget
about it.

So after I got locked up at Perry and the
classification lady in the computer, that's when
she told me, said you've got a detainer on you.

I said for what. And she said for a first degree
criminal sexual conduct. And as far as this was
like last year. And so far as I know, it's still
pending charge for first degree criminal sexual
conduct. But anyway, after I got charged with the

second degree in January, in January of 2008,
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Willie Dow-Direct by O'Connor

2009, I think this was about 2000, I mean 2009, in
January or February that they took me back to
Clarendon County to court. And I went'there, and
Ms. Butcher, when I walked in there, Ms. Butcher,
she was there. And I asked her, I said, what's
going on.. Because I had got that letter from her
that I wrote back to her. I didn't know she had
changed her name at the time. So I got a letter
here that she wrote me, six months after I got
sentenced and she advised me to plead guiity. I
got a letter her that she wrote me, saying that
she was appointed to be my attorney.

Q Six months after you pled guilty.

A Six mdnths after I was already sentenced.
This letter here, I got here from her, saying that
she was appointea to be my attorney. And she was"
advising me that if anybody asked -- if anybody
triéd to get me to plead guilty or anything, then
don't do nothing until T talk to her. This is the
letter right here.

Q How much time did you and Ms. Butcher
actually spend time talking about your case?

A About 10 minutes. Maybe 10 minutes.

Just standing in the stairway.

Q Are you asking the judge for new trial

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1443

Willie Dow-Direct by O'Connor

today and grant your PCR application?

A Yes. Because just like as I say, I didn't
go to court for to go in front of a judge, you
know. And then, just like I say, after this
happened in 09, when I went back to court about
the first degree, and Ms. Butcher was there then.
And that's when I asked her then what was going
on. She said well Mr. Darrell said, said we want
you to plead guilty to the first degree. And I
told her no, there wasn't no first degree. I am
not guilty of that. She said well when you plead
guilty to the first degree, we'll write it up as
give you 10 years for the first degree, and we'll
run concurrent with the second degree to 18 years
you afe doing now. And I thought about it.

THE COURT: 1Is that one before me today?
Is that sentence before me?
- MS. HARRIGAN: The CSC first, Your Honor?
THE COURT: Right.
MS. HARRIGAN: That one is still pending.
THE COURT: That's not before me.
MS. HARRIGAN: No.

A And I told her, I said no I am not

pleading guilty to that, because I am not guilty

of a first degree. And she said well, she said,
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Willie Dow-Cross by Harrigan

either if you don't plead guilty to it, wé either
have to take to you to trial. And she said if we
take you to trial, we have to bring the victim
in, and your wife and all this. And I told her,
yeah, that's what I want.

And she said weli I'm either going to take
you to trial or they'll dismiss it. And this was
09. And I haven't heard nothing since.

MR. O'CONNOR: Please answer any questions
the attorney general may have.

THE COURT: Ms. Harrigan.

MS. HARRIGAN: Thank you. May it please
the court.

Cross Examination by Ms. Harrigan:

Q Mr. Dow, your first attorney in this case
was Harry Devoe, correct?

A Ma'am?

Q Your first attorney in this case before
Ms. Butcher, you were assigned another public
defender, correct?

A Yes. Yes.

Q | And then you were assigned Ms. Butcher
before your plea, correct?

A That's what did they did in thé courtroom

that day, we went before the judge and Mr. Devoe

15
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Willie Dow-Cross by Harrigan

asked to be removed.

Q Because he had conflict, correct?

A Excuse me?

Q Because he had a conflict, correct?

A Yes. Yes.

Q He was representing a victim in this case

in a Family Court matter, correct?

A Yes. Yes.

Q And he explained that to you?

A He just told me -- he said, see he came to
visit me one time at the county jail. And he did
not -- he told me said, I think he find out who I
was. He said I can't represent you.

Q So you were aware there a conflict, and
you had to be appointed another attorney in the

case, correct?

A Yeah, in the courtroom that particular
day, vyeah.
Q And Ms. Butcher was appointed to represent

you due to that conflict, correct?

A Yes.

Q How many times did you meet with her
before your guilty plea?

A She came about -- the first time me and

her talked about 10 minutes. Then she came back
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Willie Dow-Cross by Harrigén

one more time since then telling me that I had no
choice but to plead due to the DNA tests.

) According to your recollection, you met
with her at least twice before your guilty plea.

A Yes.

Q Do you recall going over the discovery
file in this case with either of your court
appointed attorneys? |

A No. I didn't want to put none of my caée
-— my case with no attorney.

Q You've nevér discussed your case with

either your first court appointed attorney or Ms.

Butcher.
A Tell Mr. Harvey Devoe and Ms. Butcher, no.
Q You never discussed the facts of your

case with either of them.

A No.

Q And during your plea, do you recall if the
solicitor went over the facts of the case on the

record? During your guilty plea, do you recall

.the solicitor doing that?

A Yes. What do you mean, explaining?
Q | Going over the facts that lead to these
charges. What had happenéd in this case. Do you

remember that happening on the record?
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Willie Dow-Cross by Harrigan-

I think so, vyes.

And you agree with the solicitor's

recitation of the facts, correct?

A

Q

Yes.

In fact your words were yes, most

definitely, correct.

A

Q

I am not sure.
MS. HARRIGAN: Court's indulgence.
THE COURT: Yes, ma'am.

Mr. Dow, do you have a copy of the guilty

plea transcript in front of you?

- O

Q

line 23
A

Q

Yes.

Would you mind opening that up and turning
10, please?

What number? What page you said?

Page 10, sir.

107

Yes, sir.

Okay.

And if you will read for me to yourself,
through 25 please.

Yes.

So you will agree that you told the court

yes, to most definitely you agree to the facts in

this case.
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Willie Dow-Cross by Harrigan

A Yes.

Q Did you ever deny your guilt in this case
to your attorney?

A Yes.

Q But during the plea you said you were
guilty of these things, correct?

A You said, say that again now.

Q But during the plea, you told the court
ybu were guilty of the facts arising to these
charges, correct?

A Yeah, after I gave -—- after the advice
that Ms. Koon gave me, the erroneous advice she
gave me or lies whatever, that's why I said what I
said before the court.

Q But you're alleging here today that you're
not guilty of these acts, correct?

A No.

MS. HARRIGAN: Court's indulgence.
THE COURT: Yes.

Q And at-the time bf your»gﬁilty plea,

Mr. Dow, you were currently in the own county jail
for a CSC with a minor in first degree charge,
correct?

A I never did see and had no warrant. I

never was charged with no CSC first degree until I

19
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Willie Dow-Cross by Harrigan

was in court January 29th 2008. I never knew
nothing about that until the officer came and
bring that in the door. After I refused to plead
guilty to the second dégree, that's when I find
out that there was a first degree. Before that, I
knew nothing about a first degree. I never was
charged with it.

Q But you acknowledge today you do have a
pending charge for CSC with a minor in the first
degree, correct?

A That's what the case worker said. But she
was saying -- well my case worker said that was
from 2005. I told her I've never been in trouble
in 2005.

Q Did you ever discuss this CSC in the first
degree with a minor with your attorney
Ms. Butcher?

A No. We just like I said, as far as I
knew, it never existed until I refused to plead
guilty to a second degree. And then the person
the warrant is the same number. It's just the
same warrant, it just enhanced the charges on it
from a second to a third. The warrant numbers are
the same. 1It's only one warrant. It's not two

warrant.
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Willie Dow—-Redirect by O'Connor

Q So your testimony before the court is you
never diséussed this other pending charge with
Ms. Butcher.

A I never even knew it was a pending charge.
I never discussed no'nothing with Ms. Butcher.

We never discussed my case at all. She never did
investigate my case or nothing. We only talked
for 10 minutes.

Q Okay, sir. And one of your allegations of
ineffective assistance of counsel is that she
threatened you that you would receive a life
sentence if you did not plead guilty, correct?

A She said that's what the prosecutor said.

Q But in the guilty plea when you were
before the court, the court advised you that the
maximum sentence was 20 years, correct?

A Yes.

MS. HARRIGAN: No further questions.

THE COURT: Okay.

MR. O'CONNOR: One follow up, Your Honor.
Redirect Examination by Mr. O'Connor:

Q You indicated that yes that when you did
the guilty plea that it indicated that it was up
to 20 years. But would you explain what Ms.

Butcher and you discussed about the life sentence?

21
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Willie Dow-Redirect by O'Connor

A When I refused to plead guilty to the
second degree, and I asked her what about -- I
asked her what about -- I asked her what was going
on about the warrant for the first degree. And
that's when she told me then said the prosecutor
said I didn't had no other choice but to pled
guilty to the second degree, admit to the crime,
and accept the 20 years for a second degree. Or
if not, she was going to charge me with first
degree.

0 And you had just been arrested for first
degree, correct?

A Yeah, in the courtroom that same day.

Q And you plead guilty to the second degree,

correct?

A Yes.

Q That first degree still exists as far as
you know.

A As far as I know, it still exists.

MR. O'CONNOR: No further questions, Your
Honor.

MS. HARRIGAN: Just briefly, Your Honor.

THE COURT: My clerk has checked the files

on that and he has found that that case has been

nol-prossed.
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Willie Dow-Recross by Harrigan

MR. O'CONNOR: Has been nol-prossed.
MR. HARRIGAN: Thank you, Your Honor.
MR. Q'CONNOR: Thank you, Your anor.
MS. HARRIGAN: Briefly, Your Honor.
Recross Examination by Mé. Harrigan:

Q  Your testimony when I was asking questions
before was that you no knéwledée of the CSC with a
minor in the first degree, until you went to the
Department of Corrections and your case worker
notified you of this, correct?

A I didn't had no knowledge of it until the
deputy bring it in the courtroom in 2008, January

29th 2008. When I refused to plead guilty to the

.second, that's when he came and said that he had

a warrant for a first degfee. And that's why I
asked for what, it wasﬁ't.no first degree.

MR. HARRIGAN: No further questions, Your
Honor.

THE COURT: Thank you. You may step down.

MR. O'CONNOR: The plaintiff rests, Your
Honor.

MR. HARRIGAN: 'The State calls Deborah
Butcher to the stand.

. Deborah Butcher, Being first duly

sworn, testified as follows:

23



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2453

Debbie Butcher-Direct by Harrigan

THE CLERK: State your full name and spell

your last for the record.

A Deborah Butcher. B-U-T-C-H-E-R.

Direct Examination by Ms. Harrigan:

Q Good morning, Ms. Butcher. How long have
you been practicing law?

A 05.

Q And practically what percentage would you
say-is criminal defense?

A I'd say half.

Q Had you had any experience with criminal

sexual conduct cases prior to Mr. Dow's

representation?
A I believe I have several.
Q And you were appointed in this case?
A Yes.
Q Do you recall when you were appointed to

this case?

A The date, no, I do not.

Q Do you recall meeting with Mr. Dow to
discuss the charges against him?

A Yes. We met at least three times. This
was a case, harry Devoe and I both shared in the
Clarendon County Public Defender case load. This

is a case that had been appointed originally to
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Debbie Butcher-Direct by Harrigan

Mr. Devoe. He came to me that week in' the term
and stated that he had a conflict. I don't know
if he had discovery or not. I remember when I
took the case and spoke with Mr. Dow, I used the
301icitor's.file. There Qas a note in the filed
policy. And we met and went over the file
together. I recall that there was no further
evidence that I needed, you know, to advise him
on. I do recall that he was already incarcerated
when I met him. And I believe that was for the
criminal sexual conduct first degree that he had
been charged with.

Q‘ And to your recollection, did your plea
discussions, strike that. You represented him on

the CSC with a minor in the second degree,

correct?
A Correct.
0 Did you advise him of potential sentences

for CSC with a minor in the second degree?

A Oh, yes.

Q Did you ever did that advise him that he
could receive a life sentence for that specific
charge? |

A - No. We did discuss the criminal sexual

conduct in the first degree, because he had

25



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Debbie Butcher-Direct by Harrigan

already been served that, and was already
incarcerated or, you know, detained for that.
And that's the one we did discuss up to the first
degree. I mean up to life.

Q Do you -- did Mr. Dow ever indicate that
he didn't understand that the CSC with a minor in
the first degree was the one that carried a
potential life sentence?

A No, they were two distinguished things.

Q And you advised him of the CSC in the
second, the potential sentence for that?

A Yes.

Q And what is that sentence?

A Up to 20.

Q Did you enter plea negotiations with the
State?
A I cannot recall if this was a negotiated

or recommended sentence. I think it was
recommended. And I'm basically basing that on 18
years, because it was carries up to 20. But I
cannot recall.

Q If the record reflects that there were no
recommendations or negotiations, would you excuse
that?

A No, I wouldn't dispute.
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Debbie Butcher-Direct by Harrigan

Q Did you review the constitutional rights
that your client would be waiving if he pled
guilty?

A Yes, I always do.

Q Did you advise him of potential sentences
whether it be 85 or the consequences of his plea?

A What I tell my clients are that they
consider day for day. I tell them I don't know
exactly what it's going to be. Well often they'll
tell me, and I'm like, you know it's -- I've been
through the sentencing guidelines. I know it
changes on things once they get in there,
depending on conduct and everything else. And so
I just don't do it.

Q Your general practice is not to advise on
potential sentence or not calculate.

A Right.

Q Could you briefly share with the court the
extent of the evidence against Mr. Dow in this
case?

A There were statements. I honestly I
cannot recall everything there was, it's just been
so long. And I don't want, you know, disclose my
discussions with him. I just know that I can say

that I felt comfortable with him pleading to this.
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Debbie Butcher-Direct by Harrigan

Q. Do you recall if there was any DNA
evidence in this case?

A I don't believe there was at the time with
it. I don't know, I am sorry.

Q I know it's been quite a few years. Do
you feel in your professional opinion that you
spent sufficient time with your client discussing
the case before his plea?

A Yes, we sat down. And at one time we sat
in the back corner of -- they meet in the grand
jury room with the solicitor's. We sat there and
discussed it at length. And two other times I
don't recall where we were sitting. And we went

over things. And yeah, I mean, I did.

0 Do you feel the plea was in his best
interest?

A Very much so.

0 Ultimately whose decision was it to plead
guilty?

A His.

MS. HARRIGAN: No further gquestions, Your
Honor.

THE COURT: Mr. O'Connor:

Cross Examination by Mr. O'Connor:

Q Ms. Butcher, isn't it true you were
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Debbie Butcher-Cross by O'Connor‘

appointed to represent Mr. Dow on the morning of
his plea?

A I don't recall. It seems to me that he
was Brought back over. It doesn't -- I do not

believe it was the same day.

Q Okay.
A It seems like we came back and we talked.
0 According to the transcript on page 3, 1is

the first time where Harry Devoe made the motion
to go ahead and be relieved as counsel and you to
take his place. So is that possible that that's
the first time thét you were appointed?

A It would not. If it's in the same
transcript, it would not been. And Harry made the
motion of being-appointed;——

Q No, for him to be relieved. For him to be
relieved was his motion.

MS. HARRIGAN: Your Honor, for clarity in
the record, it does say on page 3'that this
happened the aay before the plea on the top of
page 3;

o) So you spoke to Mr. Dow three times in
between the day he was relieved and the day he
pled?

A Uh-huh. (affirmative.) He was in

29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3099

Debbie Butcher-Cross by 0O'Connor

custody. He was in the grand jury room.

0 Okay. And you don't have a file in this

case?
A I used the solicitor's file.
0 Now the conflict of interest, we

understand that there is a conflict of interest
with Mr. Harry Devoe, because you represented the
victim. But was there also a conflict of interest

between you and Mr. Devoe being in the same

office?
A I don't believe there would be.
Q It was addressed by the court and that it

could be a county wide problem. And to your
recollection at that time, did you guys share an
office, you and Mr. Devoe?

A No.

Q. Did have an opportunity to review the
statements made by the witnesses?

A If there were things in the file, we went
over all of it. And I went over everything with
Mr. Dow. And just backing up, both Harry and I
are contract with the public defender's office.
We are under contract. We're not full time
employees, so to speak.

0 Okay. And you didn't Mr. Dow on the
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Debbie Butcher-Cross by O'Connor

criminal sexual conduct in the first degree.

A No, he was —-- had just béen served that
prior to my speaking with him.

Q But you did indicate the possibility of
the conéequences of the first degree. And was it
possible that if he plead gpilty to the second
degree, he wouldn't get the first degree.

A I didn't. From what I recall, I told him,
you know, that they, I don't think said they were
going to nol-pros. This was first time I heard
that it had definitely been nol-prossed. But if
he went for one and he's got on the other one
coming to. If took a trial on one, he's got the
trial on both of these. That's, you know.

Q To you recollection, did he refuse to
plead guilty in the second degree originally?

A I cannot —- he never told me he wanted to
go to trial. But I cannot recall if he said I am
not pleaing. We talked. I cannot recall what hé
initially said when I first talked to him.

Q Do you recall why you sent the létter in
July saying you had been appointed to represent
him? Was it was an error? You said he had
already plead guilty in January of that year.

*

A Can I see the letter?
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Debbie Butcher-Cross by 0O'Connor

Q Yes.
MR. O'CONNOR: Your Honor, may I approach?

THE COURT: You May.

Q Is that your signature down at the bottom?-

A I do not know if this was actually before
the second warrant, but with the same number as
the first, I have no idea.

0] Okay. So you don't -- do you currently
represent Mr. Dow? |

A No. All the cases that I represented him
on that is in Clarendon County, were transferred
to Scott Robinson, two or three years ago.

Q Okay. Then you never had a file for this
case?

A No. I may have had like a folder with
nothing in it. With this one. So evidently if I
sent a letter, it came up on my computer as a case
that was appointed to me. And then I will go in
and I1'11l the computer generates a letter and
discovery, and I'll send it out. And I do not
recall if the date on that was just prior to Scott
Robinson taking over the cases. That's when I
went to Lee County. Because I at the time lived
in Camden.

MR. O'CONNOR: Thank you, Ms. Butcher, no



62

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Debbie Butcher-Redirect by Harrigan

further questions.

MS. HARRIGAN: Just briefly, Your Honor.

Redirect Examination by Ms. Harrigan:

0 In regards to any potehtial}conflict
between you and Mr. Devoe, do you and Mr. Devoe.
maintain the same office space?

A Not at all.

MS. HARRIGAN: No further questions, Your
Honor.

THE COURT: You may step down.

MS. HARRIGAN: I have no further witnesses
to call.

THE COURT: I will take this under
advisement and I will give you my ruling‘in the
next 15 days.

MR. BROOKS: Thank you, Your Honor.v

MS. HARRIGAN: Thank Your Honor.

--End of Requested Transcript of Record--
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) FOR THE THIRD JUDICIAL CIRCUIT

Willie E. Dow, #326446 ‘Case No. 2008-CP-14-0668

Applicant,

v. ORDER OF DISMISSAL

Y
TIFIED TRUE COPY 75
OFCO%%NAL TILED IN THIS OFFLE

DATE Ul_ ’5/} "

(3 eded j5. N edele
LERK OF COURT

PROCEDURAL HISTORYRENDON COUNTY. S

State of South Carolina,

Respondent.

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed on filed December 29, 2008. The Respondent made its Return on April 13, 2009. An
evidentiary hearing into the matter was convened on September 21, 2012, at the Sumter County
Courthouse. The Applicant was present at the hearing and was represented by James O’Connor,
Esquire. The Respondent was represented by Assistant Attorney General Megan E. Harrigan of
the South Carolina Attorney General's Office.

The records before this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Clarendon
County Clerk of Court. The Applicant was indicted during the January 2008 of the Clarendon
County Grand Jury for Criminal Sexual Conduct with a Minor in the‘Second Degree (2008-GS-
14-0013). Hé was rgpresented by Deborah Bufcher, Esquire. On January 29, 2008, Applicant
entered a gﬁilty plea before the Honorable R. ferrell Cothran, Jr., who sentenced Applicant to
eighteen years imprisonment. Applicant did ﬁot appeal his convictions.

In his application for post-conviction relief, Applicant alleges he is being held in custody

unlawfully based on the following claims:
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1. Ineffective Assistance of Counsel; and
. Involuntary Plea; and
3. Due Process Violations.

In its Return, the Respondent interpreted Applicant’s first two allegations to be ineffective
assistance of counsel. These two allegations were Both presented as ineffective assistance of
counsel at the evidentiary hearing. Therefore, this Court will address these allegations as
ineffective assistance of counsel.
TESTIMONY PRESENTED

At the evidentiary hearing, the Applicant testified on his own behalf. The State presented
testimony from plea counsel, Deborah Butcher, Esquire (“Counsel™). This Court also had before
it a copy of the Applicant’s guilty plea transcript, the records of the Clarendon County Clerk of
Court, and the Applicant's records from the South Carolina Department of Corrections.

During the evidentiary hearing, Applicant testified that he was originally represented by
Harry Devoe, Esquire, a fellow public defender for Clarendon County, and was appointed
Deborah Butcher shortly prior to his guilty plea. Applicant testified that he met with Counsel on
at least two occasions prior to his guilty plea. Applicant testified that he felt coerced into
pleading guilty and that Counsel told him that he would receive a life sentence if he did not plead
guilty. Applicant did admit that he was arrested and charged with Criminal Sexual Conduct with
a Minor in the First Degree' shortly before his 'guilty plea, a charge that carries up to life
imprisonment.

Applicant did acknowledge that he told the plea court that he was satisfied with the
services of Counsel and that he had no complaints against her at all. Trial Tr. 6 In. 5-10.

Applicant also acknowledged that he agreed with the recitation of the facts on the record,

' A review of the Clarendon County Clerk of Court Public Index shows that this charge has been dismissed.
Page2 of 6
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responding “H’'m, yes, most definitely. Yes, sir,” and replying in the affirmative when the plea
court asked him if he had sexual relations with the minor child. Trial Tr. 10 In. 23 - 11 In. 3.

Following Applicant’s testimony, Counsel testified before the Court. Counsel testified
that she has been-practicirilg law since 2005 and approximately 50% of her practice is comprised
of criminalAdefense work. Counsel stated that she had been appointed to Applicant’s case shortly
before his guilty plea due to a conflict, as his former public defender, Harry Devoe, was
representing the minor child victim in a family court matter. Counsel testified that as she and
Devoe do not share any office space, there was no conflict in her representing Applicant.
Counsel testified that although she only represented Applicant for a short time prior to his guilty
plea, she met with him at least two or three times and discussed his case thoroughly with him.
Counsel t¢stiﬁed that she was given full access to the Solicitor’s file in this case and that she
completely reviewed all of its contents with Applicant prior to his guilty plea.

Counsel testified that she did inform Applicant of potential sentences he fgced, including
up to twenty years imprisonment for the present charge, as well as up to life imprisonment for
the Criminal Sexual Conduct with a Minor in the First Degree charge that was eventually
dismissed. Counsel testified that Applicant understood that he was only entering a guilty plea for
the Criminal Sexual Conduct with a Minor in the Second Degree charge and that he understood
he could receive up to a twenty year prison sentence for this charge. Counsel stated that there
was extensive evidence that would be presented by the State if the matter proceeded o trial.
Counsel testified that she believed a plea was in her client’s best interest, as he acknowledged his
guilt to her and did not indicate that he wished to proceed to trial. Counsel elaborated that

ultimately, it was Applicant’s decision to enter a guilty plea.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe thé witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §1 7-27-8-0 (1985).
Ineffective Assistance of Counsel
In a post-conviction relief action, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannbf be relied upon as having prdduced a just reéult." Stricklaﬁd V. Wéshing’gor_x,v
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).
Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this

prong, attorney performance is measured by its "reasonableness under professional norms."
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Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E‘Zd at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474

U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

After careful review based on the standard discussed above, Applicant has failed to carry
his burden in this action. Specifically, this Court ﬁnds that Counsel’s testimony is credible while
Applicant’s testimony is not credible. Applicant has failed to prove that Counsel was ineffective
in his representation of the Applicant. Counsel met with her client on two to three separate
occasions and fully discussed the charges against the Applicant, the State’s evidence, and
Applicant’s version of the facts. Additionally, Counsel fully reviewed all discovery materials
and the entire Solicitor’s file with Applicant, which included strong evidence of guilt that would
be presented if the Applicant proceeded to trial. Following her discussions with Applicant,
Counsel advised her client that it was in his best interest to plead guilty rather than proceed to
trial. Counsel properly advised her client of potential sentences that he may receive for not only
this charge, bﬁt ﬁis pénciing Crim‘inal nguél Cdnduct with a Minor in the First Degree cha>rge.
that was also pending at the time of his plea. This Court finds that Counsel’s performance was
reasonable and effective.

Additionally, this Court finds that the Applicant has failed to establish any prejudice
resulting from plea counsel’s alleged ineffective assistance of counsel. Applicant acknowledged

his guilt both to the plea court and this Court during the evidentiary hearing and received a less
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than the maximum sentence for this charge. Therefore, this Court finds that the application must
be denied and dismissed.
Due Process Violations

Applicant alleges in his application for post-conviction relief that he was in custody
unlawfully due to a “due process violation.” In its Return, Respondent moved fo dismiss this
allegation for failure to make even a prima facie showing that he is entitled to relief.

No testimony or evidence was presented at the evidentiary hearing regarding this
allegation. This Court finds that as the Applicant failed to present any probative evidence
regarding such allegation, the Applicant has waived this allegation and failed to meet his burden
of proof regarding it. Accordingly, this allegation is denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed
with prejudice.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this / day of /‘)0 Voo,

LAY, /
) 0

Third Judicial Circuit

,Z":) M\/&_ , South Carolina.
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In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may fumish his'answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
-which question any such continued answer refers.

Since every application must be swomn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed. the original shall be mailed to the Clerk of Count
for the County in which the applicant was convicted.

1. Place of detention wa &5 C;or(- ‘isvs X'.

Name and location of Court which imposed sentence _ . oer v cmre v oo

)

Clvendon  Cogn \’q Geneant sc/"sglm'\s s

3. Name(s) of co-defendant(s) (1f any) T
’D\u g an\ \ DU q\/\ \‘u\ S o

4. The indictment number or numbers (if known) upon which'and the offenses for which' "

sentence was imposed:

() 2008 - 65~ 14~ pold
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(b)
()
The date upon which sentence was imposed and the terms of the sentence:
@) Dfa v’?nG 21 4 2009 \ 2 s 8< o

(0)
()

Check whether a finding of guilty was made:

(a) after a plea.of guilty

(b)  after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

If you answered Ayes@ to (7), list:
(a) the name of each Court to which you appealed:

i

i ’ —

i -

(b) the result in each such Court to which you appealed:
i, —

. el

(c) the date of each such result:

ii. _ e
. = /

(d) if known, citations of any written opinion or orders entered pursuant to such

results:

i. z

i /

7

iii.

If you answered Ano@ to (7), state your reasons for not so appealing:

(a)

9
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10.

1L

13.

(b)
(©)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully .

() T&:Mw\— e Asstcbmq ol ?CYL Counsel

(b)

(©

State concisely and in the same order the facts which support each of the grounds set out

in (10):

(a) AQQCC/L weg \155\'”—\ B | A/)ﬁdv\ “;‘WJ’V\ My \PLJZ,.

) Wavie e Sld b S\e  ma Al
-7 , | ]

(c) 9% Aee A’Hﬂo(/-u\ Q)mc/(: ¥

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? %63

®) any petition in State or Federal Courts for habeas corpus or post-convictions

relief? wed
-

(c)y any petition in the United States Supreme Court for certiorari other than-petitions,

_ if any, already specified in (8)?
(@ any other petitions, motions or applications in this or any other Court?
If you answered Ayes@ to any part of (12), list with respect to each petition, motion or
application:
(a) the specific nature thereof: _ _
T e v pen on 12-2%-0%  Case™ JupB- oo -b0B
i X weat ‘&n A \aw'.»ub bk ok s Leued
i Bad oy ﬂrﬂ'wa, AL "ok Ll aa @Q/tﬂq o
iv. M\H’ \oc\mjg,
(b) the name and location of the Court in which each was filed:

i C/\M/'Llcw\ Cauw&:y ccmmaf\ , ?\.&4‘) Cwn Ly 24- O%

iil.




14.

(d)
i.

1.

iil.

iv.

(e)

i

1.

iii.

iv.

73

the disposition thereof:

the date of each such disposition:

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

N

Xies 1 '\'zciuzsl:;\ i \O&/\’\\/C& A?g‘zd\ﬁ prdena

Aok V. Skde. Uon sed 395 (asd

If you answered “yes” to (14) identify:

(a)
i.

ii.

1.

(®)
.

ii.

iii.

which grounds have been presented:

the proceedings in which each ground was raised:
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16.

I7.

18.

[f any ground set forth in (10) has ot previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented: .

(a)
(b)
(c)

Were you represented by an attomney at any time during the course of:

(2)
(b
(©)
(d)

(©

your arraignment and plea? (3775

your trial, if any?

your sentencing?

vour appeal, if any, from the judgment of conviction or the imposition of

sentence?

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? Mes VO

If you answered Ayes@ to one or more parts of (17), list:

()

i

1.

(b)

1.

i1

iii.

the name and address of each attomey who rgpresented you:
\_J}u.) o&%\‘jzs OQ j&f’h O/(,ur\&\o'/
R0 ey 11
Lexiighon S.6. 3907

the proceedings at which each such attorney represented you:

\{V\U\\ YL \(\tﬁ\f\;ngx




19.  State clearly the relief you seek in filing this application:

/(-O Q-R—L,e.\-uq ) fk {;/\,\ ’fbvg’ n& s(QL }Llf){i\(.
L c—\uxd?j /\Ml n ?Ml Mk N AL sl U\;vf\
ander  hen V. shlrGed se2d 392 ()

20. Are you now under sentence from any other court that you have not challenged?

WO

Revised 3/2003

STATE OF SOUTH CAROLINA )
) VERIFICATION
County of C’\"’"" A‘"\ )
I, LI\ \,\L 62, - D’e'w) , being duly swom

upon my oath, depose and say that I have subscribed to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegartions therein set forth are true.

/[Jl— JQ%J

SWORN, to and subscribed before me this 2§ %
day of Leme , 2013

(7?4/4;, c /)?//; Ao~ L.S)

Notary Public

My Commission Expires: __/-23-7¢23
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

' Q
I . We < VDDL\) , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(H I am the applicant in this action and I believe I am entitled to redress.
2) Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. .
IR Aot

Applicant

SWORN or affirmed,to and subscribed before me this
5% dayof dm , /2

77&/11 < M'n, AJ_G,\L

’ Nérary Public

My Commission Expires: _/~23- 7.2 3
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE - POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

TELEPHONE: (3803} 734-1080
BRENDA F. SHEALY FAX (803) 73¢-145¢
CHIEF DEPUTY CLERK

~June 6, 2013

Mr. Willie Dow, #326446

Perry Correctional Institution CERTIEIED TRUE COPY
430 Oaklawn Road OF CRIGINAL FILED IN THIS OFFICE
Pelzer, SC 29669 DATE 7/3 /2003

) )
RE: Dow v. State, 2008-CP-14-00668a /4 “‘ﬁffRng-F nggf%

CLARENDON COUNTY, .SC
Dear Mr. Dow;

This responds to you letter dated June 3, 2013. This Court can find no record of
any notice of appeal being filed in the above matter. Therefore, there is no appeal

to be reinstated.

To commence appellate review in a post-conviction relief case, a notice of appeal
must be timely served on the opposing counsel and filed with this Court. Rule 243
of the South Carolina Appellate Court Rules (SCACR). Please note that the time
to serve the notice of appeal is limited and that time may not be extended. Rule

263(b), SCACR.

To the extent you may be seeking relief under Austin v. State, that relief will need
to be sought in the circuit court by filing another application for post-conviction
relief. See King v. State, 308 S.C. 348, 417 S.E.2d 868 (1992) (discussing
appellate procedure to be followed depending on findings of PCR judge on the

Austin claim).

Sincerely,

E=

Daniel E. Shearouse




Epplicant, Willie F. Dow,.contends

2 4 . . -
applicant is entitlad to so2elk aponellats veview of the Adenial
of ra2lisf saee § 17-27-100 (198%)

h 2 A -

onlicant wen to PCR on Szptamber 21, 2012 in front of zhe

D
2
Q
o
=]
in
1)
t
u
—
-
3

(=3
Gtata Supreme Cour:t hald that it 15 appoints

duity o file an a2ppeal nn 2ondlicant’'s hzah
n (

Aoplicant, Willie Dow vespechtfully ask this Honorabhlse POR
Tourt to grant him a belatad appeal =50 hz can have "onz full “;-z
at tha Appla". Sea lustin v. Stata, 408 S _R®,24 225 (1%91); ﬁ;;;
v. State, 400 S.E.24 292 (1991); and § 17-27-100 (1985) l '

CERTIFIED TRUE COPY
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ) FOR THE THIRD JUDICIAL CIRCUIT
) 2013-CP-14-271
Willie E. Dowe, #326446, ;
Applicant, ;
v. 3 RETURN
State of South Carolina, ;
Respondent. ;
)

The Respondent, making its Return to the application for post-conviction relief filed July
3, 2013 would respectfully show this Court:
L
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clarendon County Clerk of Court. The Applicant was
indicted at the January 2008 term of the Clarendon County Grand Jury for Criminal Sexual
Conduct with a Minor- 2™ Degree (2008-GS-14-0013). Debbie Koon, Esquire, represented
Applicant. On January 29, 2008, the Applicant pled guilty before the Honorable R. Ferrell
Cothran, Jr. and was sentenced to eighteen years imprisonment. Applicant did not appeal his
conviction or sentence.
Subsequently, Applicant filed a timely application for post-conviction relief on December
29, 2008. Applicant alleged he was being held unlawfully for the following reasons:
1. Ineffective Assistance of Counsel
2. Involuntary Guilty Plea

3. Due Process violation
The Respondent made its return on April 14, 2013 requesting that an evidentiary hearing

be held. On September 21, 2012 an evidentiary hearing was convened at the Sumter County

Page 1 of 4
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Courthouse. fhe Applicant was‘ present and represented by James O’Connor, Esquire. By Order
dated November 1, 2012, the Honorable W. Jeffrey Young denied and dismissed the Applicant’s
post-conviction relief app]icatic;n with prejudice.

Attached herewith and incorporated herein are the records of the Sumter County Clerk of
Court regarding the subject convictions, the Applicant's records from the South Carolina
Department of Corrections, and Applicant’s previous post-conviction records. The Respondent
reserves the right to amend this Return upon receipt of any relevant materials.

II.

In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:
1. Ineffective assistance of PCR counsel.
a. “After requesting an Appeal from my PCR hearing he failed to file my
appeal.”
Any claims not speciﬁcally enumerated in the post-conviction application or amendments will be
opposed by the State at an evidentiary hearing, and the State will seek summary dismissal of
vague or general claims at an evidentiary hearing. S.C. Cocie §17-27-50. All amendments should
be made well in advance of an evidentiary hearing by counsel of record. Rulé 11, SCRCP.
L

The Applicant's contention that he received ineffective assistance of counsel on his prior

post-conviction relief application is not a ground for relief. There is no constitutional right to

appointed counsel for collateral review of a conviction. Pennsylvania v. Finley, 481 U.S. 551,

107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). The Sixth Amendment right to effective assistance of
counsel does not extend to state post-conviction relief actions. Coleman v. Thompson, 501 U.S.

722, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991). Therefore, “the contention that prior PCR counsel

Page 2 of 4



was ineffective is not per se a 'sufficient reason’ warranting a successive PCR application under
§17-27-90." Aice, 305 S.C. at 451, 409 S.E.2d at 394.

The only recognized exception to the rule barring claims of ineffective assistance of post-
conviction relief counsel is found in Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).
Austin recognizes a general exception to this rule where prior post-conviction relief counsel fails
to appeal the denial of the application. Id. Austin “is limited to its particular factual situation...”
Aice, 305 S.C. at 452, 409 S.E.2d at 394. Pursuant to Austin, a post-conviction relief applicant
may petition the South Carolina Supreme Court for discretionary review of the dismissal of their

application. The Respondent lacks sufficient information to admit or deny this allegation. The

Respondent requests an evidentiary hearing on this ground for relief. Sharper, Id.; Austin, 305

S.C. 453,409 S.E.2d 395.

Iv.
Each and every allegation contained within the application not hereinbefore either

expressly admitted, qualified or explained is hereby denied.

[signature block on following page]

Page 3 of 4
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V.
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held solely on the issue of whether PCR Counsel failed to file a Notice of Appeal.

Respecffuﬂy submitted,

ALAN WILSON
Attorney General

DANIEL GOURLEY
Assistant rney General

/ /// /
By /=1 _ T
ATTORNEYSFOR RESPONDEN
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-3737

Page 4 of 4
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CLARENDON

2013-CP-14-271
WILLIE E. DOWE, 326446,

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Lisa L Bagnal Anderson, Esquire
PO Box 812
Manning, SC 29102

DATED this 10" day of September, 2013.

For Respondent



84"

STATE. OF SOUTH CAROLINA)
) COURT CF COMVMON PLEAS

COUNTY OF CLARENDCN )

WILLIE E. DOW . )

326446
APPLICANT, )
TRANSCRIPT CF RECORD
v. ) 13-CP-14-0271
STATE OF SOUTH CARCLING, ) |
L RESPONDENT . )
Decenber 16, 2014
Sumter, South Carolina
BEFORE :

THE HONCRABLE J. CORDELL MADDOX, JR., JUDGE

APPEARANCES:

WILLTAM H. JOHNSON, ESQ.
Attorney for the Applicant

DANIEL. GOURLEY, ESQ.
Attorney for Respondent

FRANCES BAKTS-RAY, RPR
Circuit Court Reporter




INDEX

History of the case

EXHIBITS
COURT'S:
No. Description
1 Letter of 11/26/12
2 Letter of 5-06-13

Page

I.D./EVD.

5/5
5/5
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MR. GOURLEY: This is Willie Dow versus
the State of South Carolina, docket number
2013-CP-14-0271. He's presently confined to State
Carolina Department of Corrections pursuant to
orders of conmitment of Clarendon County Clerk of
Court. He was indicted at January 2008 term of
Clarendon County Grand Jury for criminal sexual
conduct with a minor in the second degree.

Mr. Butcher (ph) represented him. On January 29th,
2008 he pled guilty before the Honorable R. Ferrell
Cothran, Jr. and was sentenced to 18 years
imprisorment. He did not appeal his conviction or
sentence. Subsequently filed a application for PCR
in December 29th, 2008. Evidentiary hearing was
heard on September 21st, 2012. He was represented
by Mr. O'Connor. By order dated November ist, 2012
the Honorable W. Jefferey Young denied him,
dismissed the Applicant post-conviction relief
applicatien with prejudice. Mr. Dow filed a second
application for PCR on July 3rd, 2013, alleging that
he was being held in custody for ineffective

assistance of PCR counsel for failing to file his

-appeal. The State filed its return on

September 10th, 2013, and he's represented in this
matter by Mr. Johnson.
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Your Honor, I've consulted with Mr.
Johnson. It does appear that Mr. Dow has a couple
of letters that he wrote to Mr. O'Connor within the
timeframe necessary for him to file a notice of
appeal. I've spoken with Mr. O'Connor. He claims
he did not receive the letters, or would not dispute
the fact that Mr. Dow wrote him those letters. I
think Mr. Johnson has a copy of those letters that
we'd like to make a court exhibit; and on that
basis, Your Honor, we would consent to the notice of
appeal of Mr. Dow's denial of his PCR application.

THE COURT: Ckay. Is that correct?

MR. JOHNSCN: That's correct, Your Honor,
yes, sir.

THE COURT: Ckay. So basically you're
gonna do an order that would allow him —

MR. GOURLEY: Allow him to file an appeal
based off his denial of his original PCR
application.

THE COURT: Okay. If that's the agreement
then I don't think he needs to even agree to it.
Y'all just send me an order, okay?

MR. GOURLEY: And Your Honor, if it's
possible I'd just like to make a copy of the letters
a court exhibit for the record on appeal.

87
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THE COURT: Any objection to these letters
being made a Court —

MR. JOHNSON: No, sir, we agree to that.

(Court's Exhibit Numbers 1 and 2 were

marked and made a part of the record.)

* * * FND OF REQUESTED TRANSCRIPT CF.RECORD * * *




CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA)
)
COUNTY CF FLORENCE )

I, FRANCES B. RAY, Registered Professional

Reporter (RPR), court reporter for the State of
South Carclina, Third Judicial Circuit, do hereby
certify that the foregoing proceeding is a
stenographic report and was transcribed through
camputer—aided trénscription; that the foregoing
transcript contains a true record of the
proceedings.

I further certify that I am neither
counsel for, nor related to nor employed by any of
the parties connected to the action, nor am I
financially interested in the action.

Witness my hand at Florence, South
Carolina, this 25th day of July, 2015.

SfFrances B. Ray

FRANCES B. RAY, RPR
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5"1 A I'E OI’ SOUTH CAROLINA

IN"THE.COURT OF COMMON PLEAS.
TFOR THE THIRD. JUDICIAL CIRCUIT

STATE[

)
)

)

)

) CONSENT-ORDER GRANTING
)

)

)

)

)

)

Aeonwcuon ‘or! sentencc.

APPEAL PURSUANT TO: AUSTINY.. -

o oW
2013-CP-14-371 . & - Fam

of hxs first. post*convnctwn rchef acuon pursuant! to Atlistin. At evrdentlary hearma on the matter

was: convened, Qn;-Dec:mbcr' 16,20 14;-at tht?__Sym;gtsgqum-y :.;Qounhouse: Apphcantwas;.presemi .

at: the Fearing 4nd represented by Willigmi: H. Johnson; Esquire. Assistant’ Atiorney Géfieral..
Daniel. Goudley -of the Sauth: Carolina ©ffice. 6f the Attorrey Gengral represcntcd the

"Responderit.. Alsé presént:was James:0*Contiot; Esquire,.

PROCEDURAL. H:ié-’rioay

The Applicant: is presently: conf ned in. the: South Carohna Department of Correctlons '
pursuant to orders of commitment of the: Clatq.ndon County Clerk of Court The: Applicant was

‘indicted ‘at. the: January; 2008: teimy of the. Clarendon County Grand Iury for Criminal Sexual -

Cotiduot. with a Mifior 2“‘l Degree (2008 GS 14 001 Debbxe Koon Esqmre reprcsented

‘Cothran;, Jr . and was: sentenced. t0 -cightéen years 1mpnsonmcnt Apphcam did’ rot- appeal hls

* Ausiin v.. ngt .,

305.3 c: 453 409 s E. 2d395 (1951,
Page 1 of4




-Subsequently, Applicant filed a timely application-for bost-_conviction relief on December -

29, 2008. Applicant alléged he was being held unlawfully for the following reasons:
1. Ineffective Assistance of Counsel
2. Involuntary Guilty Plea
- 3. Due-Process violation:

The Respondent made.its return on April 14, 2013, requesting that an evidentiary. hearing
be-held. On‘September 21, 2012, an-evidentiary hearing was convened. at the Sumter County
Courthouse.  The Applicant was present and:représented by James O'Connor, Esquire. By -Order
dated November 1, 2012, the Honorable W. Jeffrey Youﬁg denied and disxﬁissed the: Applicant’s

“post-conviction relief application with prejudice.- - |
ALLEGATIONS. -

In his current application for post-conviction relief the Applicant alleges that he is. being

held in cuétody unlawfully for the following reasons: |

1. Ineffective assistance of PCR counsel.. :
a. “After requesting an Appeal from my PCR hearmg he failed to file my
4 appeal » A
WW

Applicant alleges that he was demed the nght to appeal the dxsmlssal of hxs prcvnous post-
conviction relief apphcatxon Pursuant to Ags_tl_rl, a post convxcuon relxef apphcant may petition
the South Carolina Supreme Court for discretionary review of the dismissal of his prior

application. Prior to the start of the evxdentlary hearing, the State indicated to this Court that they

would be consentmg to the grant of an Austin appeal. The State explained that they weére

consenting based off of their discussion with prior PCR Counsel, a reyie\‘;v? of- vanousletters

written to prior PCR Counsel by Applicant, and discussion with Applicant’s current PCR

Page 2 of 4
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Counsel. The State introduced various exhibits showing Applicant wrote pﬁor PCR Counsel on -
various occasions requesting anwéppeal be filed on his behalf. - 4 |
After review of the facts and circumstances surrounding the waiver of the Applicant’s
right to appeal the denial of his post-conviction reli;f applic;;tior;, A.‘t}-xi.:;,:éoun_ﬂnd_s that the
‘Applicant.is entitleq to appeal the denial of his first post-conviction relief appl'ipation (2008-CP-
14:0668) pursuant to Austin v, State. .This Court finds that Applicant did.not voluntarily waive
his: right to appeal the post-conviction relief court’s denial and dismissal of. his.prior post-
. conviction relief action.
Based upon the foregoing, this Court finds that -the. granting of -an .appeal of the
Applicant’s first post-conviction reiief action (2008-CP-14-0668) pixrsuant to Austin v. State is
- warranted.

IT IS THEREFORE ORDERED:

1. © That the Applicant be granted an appeal of. case: 2008-EP- 14-0668 pursuant to
-7 ‘Austin v; State;‘and o : R

2, That the Applicant remain in the custody of the South Carolma Department of
Corrections. - 4 RN LR

'ANDITISSOORDEREDthxs lgdayofk/)q(m{’ /’) " 201s,

1. Cotdell- Maddox, Jr?-
Presiding Judge
.. .. Third Judicial Circuit -

A(dﬂf% . ,'South Carolina.
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WE CONSENT:

Willian{ H. Johnson, Esquire | Daniel Gourley; Esquire -

Attomey-for the Applicant Assistant Attorney General ¥
Attorney for the Responde;

Willie E. Dow,

Applicant

My Commission Expires: _ 3.~ 7-S0)
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STATE OF SOUTH CAROLINA
COUNTY OF CLARENDON
IN THE COURT OF COMMON PLEAS

WILLIE E. DOW, #326446 - Applicant,
V.
STATE OF SOUTH CAROLINA, ~ Respondent.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Consent Order Granting an
Appeal Pursuant to Austin v. State has béen served upon the applicant by mailing one (1) copy
in the United States mail, postage prepaid, addressed to:

William H. Johnson, Esquire

Law Office of William H. Johnson, LL.C
Post Office Box 137

Manning, South Carolina 29102

- This 31% day of March, 2015.

aroline Collins, Lgl ‘Assistant
For Respondent

WORN to before me this 31* day of March, 2015. -

h~ /A~ L P
Notary Publié for th Carolina
My Commission Expires: 15/}0(%




DOCKET NO. 2008-GS-14- 00/ 3

Tp)
9 . M — p———
WITNESSES
Dan Cuttler-CCSO The State of South Carolina
A County of CLARENDON

COURT OF GENERAL SESSIONS

JANUARY TERM 2008
THE STATE
VS.
. ARREST WARRANT NUMBER WILLIE E. DOW
,_J,,,,:.NAu.\.m e
ACTION OE-GRAND JURY
.:Qu\a\:o Aol
el _ -
AL TT——— oy
(U idyiip AL
Foreperson of Grand Jury | /
Date: / \Q\m w\\ o) \N
<mmcmﬂ. — —
. Indictment for

CRIMINAL SEXUAL CONDUCT WITH A MINOR,
2"° DEGREE "

C. KELLY JACKSON, SOLICITOR

Foreperson of Petit Jury .
Date:
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) CRIMINAL SEXUAL CONDUCT WITH A MINOR,

COUNTY OF CLARENDON ) 2"° DEGREE

At a Court of General Sessions, convened on January 24, 2008, the Grand

Jurors of CLARENDON COUNTY present upon their oath:

That WILLIE E. DOW did in Clarendon County between February 1, 2007
through April 17, 2007, willfully and unlawfully commit criminal sexual conduct with a
minor in the second degree by engaging in sexual battery with a minor who was .
fourteen (14) years of age or less but who was at least eleven (11) years of age, to-wit:

(Date of Birth: in violation of Section 16-3-
655(2) of the Code of Laws of South Carolina (1976), as amended. ’

Against the peace and dignity of the state, and contrary to the statute in such

case made and provided.

SOLICITOR

CERTIFIED TR
OF ORIGINAL FILED HEJJ %%%ﬁ%ce

DATE 7/3 90/3

T Ledez

' CLARENDON COUNTY, s¢




