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YIA UNITEDﬁST‘ATES MAIL

The Honorable Jenny A. Kitchings

Clerk, South Carolina Court of Appeals S.C. Supreme Court

Post Office box 11629 :

Columbia SC, 29211

RE:  Statev. Erick E. Hewins — Appellate Case No. 2013-000224-
Supplemental Citation Pursuant to Rule 208(b)(7), SCACR

Dear Clerk Kitchings: -

Pursuant to Rule 208(b)(7), SCACR, Appellant, by and through his counsel, Ms. Jessica
H. Lerer, writes to advise the Court of a new citation, decided by the South Carolina Supreme
Court on July 16, 2014.

The case, Opinion No. 27415, is State v. Erick Eton Hewins. In it, owr Supreme Court
reversed Mr. Hewins’s conviction for possession of crack cocaine on two bases, one of which is
directly relevant to this Appeal. Specifically, the Supreme Court determined that the trial Court
should have granted Mr. Hewins’s Motion to Suppress Evidence because the arresting Officer, a
C. Cothran, lacked reasonable suspicion of criminal activity to justify continued detention of Mr.
Hewins beyond the initial traffic stop, Opinion No. 27415, Issue 3.

! Opinion No. 27415 stems from an arrest that occurred in Greenville, South Carolina, on
September 15, 2009, sometime after 11:45 P.M. In support of Officer Cothran’s continued
detention of Appellant beyond the initial traffic stop, Officer Cothran argued that the following
supported reasonable suspicion: (1) earlier in the evening he has seen Hewins drive in a known
drug area; (2) Hewins remained nervous despite being given a warning citation rather than a
traffic ticket; and (3) when questioned, Hewins quickly responded that he did not have any
drugs.




~ The facts of the instant appeal and the recently decided case share many similarities,
including several parties. In addition, the issues in the instant appeal and the recently decided
case are very similar. For these reasons, Counsel offers this case as a supplemental citation in
support, to be included in the instant appeal. The opinion has been attached to this letter for the
Court’s review.

Sincerely,

(7

Jessica H. Lerer
STROM LAW FIRM, LLC

cc: Mary S. Williams, Esquire
Robert M. Dudek, Esquire
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ARGUMENTS

1 OFFICER GARDNER FAILED TO JUSTIFY HIS INITIAL STOP OF
APPELLANT BY ARTICULABLE FACTS OF PRESENT CRIMINAL
ACTIVITY

As Appellant acknowledged in his initial brief, “[n]ot all personal encounters
between policemen and citizens involve ‘seizures’ of persons thereby bringing the Fourth
Amendment into play.” State v. Roalrt'quez, 323 5.C. 484,476 S.E.2d 161 (Ct.App. 1997).
“As long as, the person to whom questions are put remains free to disregard the questions
and walk *away, there has been no intrusien upon that person’s llb eity o} prlvacy, > that
would reqmre \./ODSl.ltL'[IOI’lal Justrﬁcatron Unzted States Vi Mendenhall 446 L S. 544 at
554, lOC"-‘S‘.-Ct. I 070 at 1877 (1980). However, where, “in vrew"cfx'all thé 01rcurnstances
surroundmg the 1ncrdent a reasonable person would have believed he was not free to
leave l ’ that person has been seized wrthm the meanmg cf the lTOdrth‘Amendment ? 1d.
}lere, there 1S no questron that Appellant was seized wrthrn- the. -meamng of the'
. .Fourth Amendment from the time that Off icer Gardner’ s vehrcle came to a stop. Officers

' Gardner and Hall entered the Clarion Inn parking lot and parked their vehicle directly in

front of Appellant’s vehicle preventing him from driving away. (Trial transcript, p. 106,
1. 5-21). Furthermore, Officer Gardner came to questicn Appellate in Appellant’s
doorframe, preventing Appellant from leaving his vehicle and walking avxtay from the
encounter. (Trial transcript, p- 107, ll. 15-25).

Additionally, with no more information than Officer Gardner had when he and

Officer Hall entered the parking lot, Officer Gardner testified that had Appellant

attempted to drive off, Officer Gardner would have pursued him. (Trial transcript p. 219,



1l. 13-15). Officer Gardner also corroborated Appellant s testimony that the police
vehicle was parked dlrectly in front of Appellant s vehicle. (Trial Transcrrpt p- 215, 1.
11-14). Thus no individual in Appellant’s position would reasonably have thought they
-were free to leave the parking lot, and disregard Officer Gardner’s questions. |
Therefore,; Officer Gardner’s questioning of Appellant constituted - an
investigatory detention within the meaning of the Fourth Amendment from the moment -
his vehicle came to a rest. The question then becomes whether, given the totality of the
circumstances, at the time. Ofﬁcer Gardner entered the parking lot, he hael;reasohable;
articulable suspiciorfzthat A“ppel_lant tzvas presently engaged in criminal activit'.j{i?"1 : {; PR
| _l"he*;térrrl"fréasonallle suspicion” requires a particularized -and obj eet;l—-tite baslits that;
would lead 'oneto'ﬂea:lspeét%another of criminal activlty.” State v. Blassinéam'e, 33 E’ SC
240, 248, 525" S.E.2d 53"5, 539 (Ct.App. 1999). Officers may not baée reasonable
susprclon on a gut feehng, or a “hunch” of 1llegal act1v1ty United States v. Sokolow 490:
UsS. 1, 8 109 S. Ct 1581 1585 (1989). The query is fact spec1ﬁc and must take into
- account thejtotality of the circumstances. Id. :
| In the irlstant case, Officer Gardner, testified that the hight o_f| the.incident, he was
on routine patrol and had not received any particular calls about criminal activity in the
area. (Trial transcript, p. 217, 11. 1-21). He further testified that when he pulled into the

Clarion Inn parking lot, he saw Appellant’s car parked next to another car and observed

the occupants of the vehicles talking to one another. ( Id.)

1 It is important to note that Officer Gardner had been an Officer for approximately four
(4) years at the time of the trial of this matter. (Trial transcript, p. 43, 1. 11-17) Therefore,
on the night of this encounter, he had been an officer for approximately two (2) years.
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Never once did Officer Gardner testify that he observed any indication of ongoing
criminal activity. In fact, he acknowledged that the occupants of the vehicles were
making no attempt to exit their vehicles, nor did they appear to have any luggage. (Trial
transcript p. 192, 1l. 2-7). Officer Gardner further acknowledged that there was nothiﬁg
illegal about being in a hotel parking lot. (Trial trénscript, p- 217, 1. 17-21). Finally,
when Ofﬁcer Gardner stood at Appellant’s window questioning him, he observed no
indicia of crimiﬁal activity. Indeed, Officer Gardner confirmed that at the time he entered

the parking lot, the.only indicators :he. had to support reasonable suspicion of criminal

activity were the purported highi‘crime area,” that the Appellant was backed into a spacés® - 4 &
and that it was nighttime. (Tdal trdascript, p. 210, 1. 3-11). These facts. fail toicreate =
reasonable suspicion of crimiiial aciivity sufficient to support Officer-Gardner’s ixitial-

investigatory detention. Thus this seizure was improper and infected the entirety of the

encounter, and the trial court should have suppressed the evidence seized as a result of
- this encounter. o
II. -: OFFICER.GARDNER FAILED TO JUSTIFY HIS TERRY.FRISK OF

APPELLANT BY “ARTICULABLE FACTS TO SUPPORT REASONABLE
- SUSPICION THAT -APPELLANT.WAS ARMED AND DANGEROUS. . ..

By virtue of the fact that Respondent argues Officer Gardner performed a Terry

frisk in this case, the Respondent concedes that, at some point, a seizure within the
meaning of the Fourth Amendment occurred. 7Tt erfy v. Ohio, 392 US. 1, 88 S.Ct. 1868
(1968). Appellant maintains that the Respondent has presented insufficient grounds to

support its initial investigatory detention of Appellant. However, Respondent also

2 Please see Appellant’s initial brief regarding statistical date of decreasmg crime in that
area in the year leading up to Appellant’s arrest. >

3 This is a ticketable, but not custodial offense. Furthermore, Ofﬁcer Gardner asked
Appellant not a single question about why he backed his vehicle into a space.

5



maintains that, given the totality of the circumstances of the frisk, Respondent failed to
articulate a. reasonable basis to believe that Appellant was armed and dangerous at the
time of this incident, sufficient to support a Terry frisk. Terry (see Footnote 18: “This
demand for specificity in the information upon which police action is predicated is the
central teaching of this Court’s Fourth Amendment jurisprudence.”)

To determine whether the Officer acted reasonably in performing a weapon’s pat
down of Appellant the Court must consider, “not [Officer ‘Gardner’s] inchoate and

unparticularized suspicion... but... the specific reasonable inferences which he is entitled

to draw from the facts in light of his expgrience.”ZTerry at 26, 88 S.Ct. 1868 at 1882. This - - - #i=

search is a limited search; justified soltly fof. the;protection of the police officer and™ < - 3

others nearby,. and must therefore b@-seonﬁnﬁéd in scope to “an intrusion reasonably

designed to discover guns kmves clubs or other hidden instruments for the assault of a’

pohce officer.” T erry at 28, 88 S Ct at 1884. Furthermore, this rlght to search for
weapons must be incident to. a Iegal 1nvesf1gatory stop, prempltated by artlculable

suspicion of criminal activity..]d. at 30-31, 88 S.Ct. at 1884-1885. R

WPy

Here, the initial oeteotion of Ap‘pellant-.is not reasonable, thus no legal Térry. fris;
can follow. Additionally, Officer Gardner testified directly to the fact that his search of
Appellant was not limited to a search for weapons. Indeed, he testified that during this
encounter, the Appellant touched his pants pocket and that this can indicate that “an
individual either has weapons or that they have contraband or drugs inside their pocket.”
(Trial transcript p. 51, 1l. 9-20). Officer Gardner testified that the following provided

reasonable suspicion that the suspect was armed: (1) that when Officer Gardner



questioned Appellant he. appeared nervous; (2) that Appellant touched his pocket during
the encounter.

As a preliminary matter, Appellant has a stutter, which can be exacerbated by
Nervousness. Fuﬁhermore, it is important for the purpose of investigatory stop and frisks,
not to “overplay a suspect’s nervous behavior in situations wﬁere citizens would normally
expect to be upset[.]” Unitéd States v. Glover, 662 F.3d 694 (4th Cir. 2011), citing State v.
Massenberg, 654 F.3d 480, 490 (4th Cir. 2011). Here, Officer Gardner was not aware 'of

any ongoing crime in the area, had not observed Appellant engaged in any behavior other

-than -sitting in his vehicle in a parking lot; and‘bserviedronly nervous behavior from

. . 9Appellant once Officer Gardner approached him. RS

Officer Gardner’s justifications for a Terry frisk are further undermined by the
extensive delay between when he pulled Appellaxét'_from ;his vehicfe and when he actually

conducted the Terry frisk. As Officer Cothran testified, when he arrived on the scene

: approximately 12 minutes after- Officer- Gardner initiated the investigatory deténtion,

Appellant had already been removed from his vehicle, but had not yet been frisked-;-(Trial

. e

transcript, p. 95-100). Furthermore;~Officer Cothran testified that only after. he and

Officer  Gardner briefly conferred about the stop, and Officer Cothran checked out

Appellant’s story with the hotel front desk, did he watch Officer Gardner administer a pat
down of Appellant. (Trial transcript, p. 258-263).
The general purpose of a Terry frisk is to briefly pat down a suspected criminal

when there is reason to believe the suspect is armed and poses a threat to officer safety.

4 To the extent that Officer Hall provided any testimony regarding Appellant’s actions,
her testimony cannot be the basis for Officer Gardner’s reasonable suspicion because she
did not convey this information to Officer Gardner. (Trial transcript p. 91, 1l. 15-25, p. 92,
11 1-9). '



Terry, supra. Not only did Officer Gardner fail to support ﬁis frisk with reasonable
suspicion that Appellant was armed, but the general timing of the encounter is fatal to the
credibility of the lirﬁited frisk for weapons. The record of this case indicates thaf a young
Ofﬁcér observed Appellan{ parked in his vehicle, and, based upon a hunch, detained the
'Appellant. Ofﬁce.r Gardner failed to articulate any suspected ongoing criminal activity at
the Clarion, nor could he provide more than a recitation of disparate crimes when asked
what he guspected of Appellant. Once the detention began, the Officer observed nothing
mozge than nervous behavior from Appellant, consistent with police-citizen encounters. -
. Ofﬁc‘er Gardner than attempted to use Appellant’s nervousibehavios, as his sole basis to
T j'ustify a,rZ’efrry-. frisk. However, whatever the seaich ‘was in thisi/matter, it was not the
limited -séarch authorized under Terry. Therefore, the Cours .shoui-]d ilave suppressed all
evidence that resulted from this search.
'. I11. | RESPONDENT ’S ARGUMENT THAT APi’ELLANT VOLUNTARILY
CONSENTED TO A SEARCH IS NOT PROPERLY PRESERVED FOR _.THIS

COURT,rAND EVEN IF PROPERLY PRESERVED, THERE IS NO EVIDENCE
IN THIS MATTER TO INDICATE THAT APPELLANT COULD HAVE, OR

- WOULD HAVE, PROVIDED VOLUNTARY CONSENT TO A SEARCH OF HIS .. -

- -4 - PERSON

| The_trlal-ceurt-dldm@t~make—any—ruhng—és—té Gonsent-m=t»h1vs-matter Eurthermore;
the=selicitor=withdrew=her=jury=charge-regarding=consent> Therefore, consent is not an
-iséue:proper-ly:befor:e:this:Gourt;:and:should:be:di‘srégarded'. However, were the issue of
consent properly before this Court, no Court could find that Appellant consented to the

search, or that'any consent gaiﬁed was voluntary, and not coerced by the circumstances.
A warrantless search is reasonable within the meaning of the Fou_rth Amendment
when voluntary consent is given for the search. State v. Provet, 405 S.C. 101, 747 S.E.2d

453 (S.C. 2013), citing Palacio v. State, 333 S.C. 506, 514, 511 S.E.2d 62, 66 (S.C.



1999). The existence of  voluntary consent is determined from the totality of the
circumstances. Provet at 114, 747 S.E.2d at 460. A law enforcement officer may request
permissiqn to search at any time. State v. Pichardo, 367 S.C. 84, 623 S.E.2d 840 (Ct.App.
2009). “However, when an officer asks for conéent to search after an unconstitutional
detention, the consent procured is per se invalid unless it is both voluntary and not an
explc()(itation of the unlawful detention. Id. at 105, 623 S.E.2d at 851. Finally, in
determining if a consent is voluntary, whether an individual is told of their right to refuse
consent is hig;hly relevant to the factual inquiry. Mendenhall supra. ;.

United - Staiessv: Mendenhﬁll dealt; in part, with the 1ssue of%::whether the
Defe‘hd’aht:v't'_;‘il'Jnt"arifly.‘cGnsented to a search of her person. 446 U:S.i544,1.00 S.6t. 1870
(1980). .In'Ménden}‘"'iall-,» the Respondent was arriving from a'Los Ang’ele’s fiight and was
approacﬁed by DEA agents because she allegedly met a “drug courier profile.” Id. at 550,
71.00 S.Ct. at 1875. After she was approached, she coﬂsentéd to accompany the agents fpr
~.dﬁe;tioniné: -:and ;:t}:-.len consented mto_"a searc'l;of -he“r pé;éo;l, afté; -'being;told on two
- occgi'sions that she had the right to refuse.: TEEe:Gclurgzdetermined:ﬁr-st:t-hatzth‘@
: Res.l;en“dcnté.s=consent—_was:procm=ed:not:aséa:resu1.t:of:an:i:lele‘g';lzs;aizure.

T=he=@@u1€t==t:hen=afﬁrmed=RespondenLis:eolnsent:based:on:the:t'otal:i:t-y=of=the
cireumstances. Id. The Court noted the Respondent’s age and education level, and also
found it highly relevant that the' Respondent was informed dwice that she was free-to-
decline-consent, and that on both occasions, the Respondent still unequivocally indicated
her consent to search. Id. at 559, 100 S.Ct. 1870 at 1879-1880. In=light-of-these-factors;
the:G0urt:a-fﬁmned=t:he:lower=Go,urtés:detennination:thatfRés_pondent%s:consenf:was:freely.

and=veluntarily-given=/d.



B

The facts of the instant case diverge markedly from the facts in Mendenhall. First,
no court engaged in é conversation about Appellaﬁt’s age or level of education, or any

other factors indicative of Appellant’s ability to provide consent. However, Appellant’s

. own testimony is that he did not provide consent for Officer Gardner to go into his

pocket. (Trial transcript, p. 113-114, 11. 1-23). Furthermore, Officer Gardner produced no
video or corroborating evidence of the encounter tb support his rendition of the events.
Finally, had Officer Gardner asked Appellant to consent to an in-the-pockets search at the

point in time that he:felt a lump. on the outside -of Appellant’s pocket, any: fconsent” . .

- should be deemed-co€fzive, and;-pursuant to the circumstances of the “consent’-wasmot - -

33

voluntary.- ,In‘:e‘iddi_ti‘gn‘ﬁﬂl_aﬁ;“e‘,ﬁe_ns_;e_m_;_»woﬁlﬁibéfliimit"e‘ditozrem‘oyal:‘dﬁthe:hg‘i_np;@ﬁiyg:_ 5

. based upon Officer Gatdner’s own testimony that all he felt during his over:the-clothes. .

pat down was the lump.
. :

A ‘fhe-Court=should-disregard-Respondent?s-position=that-Appellant-consented=to-a

- search=because-thiszargument-was:not-properly-preserved-for-review.. However, even if

..the Court congiders whether Appellant consented in this.matter, -thezCourtzmustsfind=that

omeht—iwa‘s:tkre.p'rG"dﬁét:‘of:‘éﬁ‘:’?ﬂé‘gall'detcntion-, and<that-noe=zvoluntary=consent=existed

su-fﬁeient=t0=justifysa:warrantless:search:of:App_el‘lﬁﬁt.'ab‘sent:pr_dbable:eause.

"IV. THE TRIAL COURT ERRED BY ADMITTING EVIDENCE-WHERE

THE ORIGINAL EVIDENCE CUSTODIAN WAS NEVER IDENTFIEID AND
THERE WAS NO INDICATION ABOUT THE CONDITION OF THE
EVIDENCE AT THE TIME IT WAS LOGGED IN

Appellant strongly encourages this Court to review its initial argument regarding
the evidentiary issue presented. It is undisputed that at the initial trial of this matter, the

evidence custodian who initially logged the evidence into the property and evidence

division never appeared to testify, nor were they identified by sworn affidavit. While at

10



trial the state attempted to identify Mr. Israel Flounders as this initial evidence custodian,

the State presented no proof of identification, nor did the state present a single witness

who could positively identify Mr. Flounders as the initial custodian. Thus, the identity of
the initial evidence custodian, along with the condition of the evidence when logged in,
remains unknown, and the Court erred in admitting this evidence at the trial.

CONCLUSION

For the reasons provided herein, as well as those reasons enunciated in

Appellant’s initial brief, the trial court erred by failing to suppress evidence seized in,,

violation of Appellant’s Fourth Amendment rights, and by admitting evidence where they:: . Q e

initial evidence custodian -\_yas;‘j;.rg’cyer_:s_ properly identified, nor was the condition of thex - : i - ;

evidence identified at the timeathe ¢vidence was logged in. The trial court should. - -

therefore be reversed, and this case remanded for further decision.

This 12" day of May, 2014.

JéSSiC_a,.AH. .Lé?er. capl
STROM LAW FIRM, LLC
2110 N. Beltline Boulevard
Columbia SC, 29204
Telephone: (803) 252-4800
ilerer@stromlaw.com

Robert M. Dudek
Chief Appellate Defender

Attorneys for Appellant
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STATEMENT OF ISSUES ON APPEAL

1. WHETHER THE TRIAL COURT ERRED BY FAILING TO SUPPRESS
EVIDENCE SEIZED BY OFFICER GARDNER FOLLOWING HIS UNLAWFUL
FOURTH AMENDMENT SEIZURE OF DEFENDANT WHERE OFFICER .
GARDNER FAILED TO ARTICULATE ANY REASON THAT HE REASONABLY
SUSPECTED DEFENDANT WAS ENGAGED IN CRIMINAL ACTIVITY AT THE
TIME THE OFFICERS SAW DEFENDANT SITTING IN HIS VEHICLE.

2. WHETHER THE TRIAL COURT ERRED WHEN IT FOUND OFFICER
GARDNER HAD REASONABLE SUSPICION SUFFICIENT TO CONDUCT A
TERRY FRISK WHERE OFFICER GARDNER FAILED TO ARTICULATE FACTS
TO SUPPORT HIS BELIEF THAT DEFENDANT WAS ARMED AND DANGEROUS
AND WHERE OFFICER GARDNER ALLOWED TOO MUCH TIME TO ELAPSE
BETWEEN ASKING DEFENDANT TO EXIT HIS VEHICLE AND ACTUALLY
CONDUCTING THE FRISK.

3. WHETHER THE TRIAL COURT ERRED IN FAILING TO SUPPRESS
EVIDENCE SEIZED BY OFFICER GARDNER DURING A SECOND UNLAWFUL
SEARCH OF DEFENDANT.

4. WHETHER THE TRIAL COURT ERRED IN ADMITTING EVIDENCE
WHERE THE STATE FAILED TO PROPERLY IDENTIFY BY TESTIMONY OR
SWORN STATEMENT THE EVIDENCE CUSTODIAN INITIALLY RESPONSIBLE
FOR RETREIVING THE EVIDENCE OR THE CONDITION OF THE EVIDENCE
WHEN IT WAS IN.
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STATEMENT OF THE CASE

This case arises out of an arrest that occurred in Greenville, South Carolina on
August 9, 2010. At that time, Officers Gardner and Hall of the Greenville City Police
Department were assigned to the Aggressive Patrol Unit. The Officers, dressed in plain
clothes, and driving an unmarked vehicle, would patrol the city, targeting areas identified
during the briefing prior to patrol (Trial Transcript, p. 44, 11. 4-25).

On this particular evening, Officers Ggrdner and Hall drove to the parking lot of
the Clarion Inn off of Haywood Road. The Officers had receivéd no communication
regarding any alleged crime ongoing at this site, but were instead engaged in routine

patrol. Both Officers testified that the surrounding area is considered “high-crime”, (Trial

Transcript p. 63, 1l. 23-24, p. 78-79), known for prostitution, drugs, and automobile

break-ins. However, during his cross examination of the Officers, Defendantls=trial

rapidly=_deé1-i-ned=over—*the-—year—-and:a:half;immediatel«y:precedingﬂBefendantés;arr-.est:(Trial
Transcript, p.60, 1l. 7-23).

At approximately 12:36 A.M., the Officers pulled their patrol car into the parking
lot of the ClarioI:I kI\nn, which was empty of vehicles except for Defendant’s car,<a=black
fsexusy parked next to a tfoyota Camry. The Officers noted that Defendantis=car=was:
backed=into-a=space and the Camry was pulled in, and it appeared that the oeccupants-of
the=two-vehicles-were-speaking-to-one-another. (Trial Transcript, p. 46, 1l. 1-20). Officer

Gardner testified that from the location of the vehicles, he determined that “ they [the

defendant, and occupants of the Camry] were=just-sitting-there-having=--they-appeared-to.

have-a-meeting=for=some-reason== (Trial Transcript p. 46, 1. 9-10). As the Officers vehicle
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approached they noted that the Pefendant=was-an=African=American=male;-and-that=two

Whitesfémales were in the Toyota-Camry.

At A

At that time, Officer Hall parked the patrol car directly behiﬁd, and horizontal to,

the two parked vehicles. (Defense Exhibit 2). While testimony is inconsistent as to the

$0
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amount of room between the detained vehicles and the Officers’ patrol car, Appellant.and ™ <
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witness-Megan.Newman.both-testified.that.neither-vehicle-would-be-able-to-leave_without 0> *:

hitting=the-patrol-vehicle. (Trial Transcript, p. 109, 1. 3-17, p. 119-120, 1l. 15-25, 11. 1-
24).

Once Officer Hall parked, Officer Gardner exited the patrol car and came to stand
between the Defendant’s vehicle and the Toyota Camry, in the vehicles’ A-Frames just at
the driver and passenger doors, respectively. Officer Gardner testified that he did this té
enable him to see all three individuals. (Trial Transcript, p. 69, 1l 23-25, p. 70, 11. 1-6).
While between the two vehicles, Officer-Gardner-did-not-observe-any-drugs-in-plain-view
in=either=vehicle;=nor=did=he=observe-any=odors=of=either-drugs=or=alcohol=any=guns;
money=or-drug=paraphernalia;zor-other=indicia-of-criminal=activity. Yet Officer Gardner 7%
proceeded to ask Defendant-questions-about=drugss=stating=that-the=area=was=known=for
“heavy=hitters.” (Trial Transcript, p. 107, 1L 15-21).—D‘.efendant testified that he told
Officer Gardner, “I=don*t=know=nothing=about=no=car=break=ins=or=no=drugs.” (Trial
Transcript, p. 107, 11. 20-21).

After Officer Gardner had already begun questioning Defendant about drugs, he
asked Defendant and the two women sitting in the Toyota Camry for identifying
information. Defendant stated that he did not have his license, but provided his name and

social security number. Officer Hall ran the check on this information. Both Officers
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testified that while the women’s information came back right away, Defendant’s
information was not coming back. (Trial Transcript p. 84, 11. 1-7, 11. 19-25, P. 85, 11. 1-2).

Meanwhile, Officer Gardner continued to question Defendant about what he was
doing at that particular hotel. According to Officer Gardner, Defendant contiflued to
touch his pants pocket throughout Officer Gardner’s investigatory stop, and thi/s~ alerted
Officer Gardner that Defendant could have had either drugs, or a weapon on him. (Trial
Transcript, p. 51, 1. 9-20). Officer Gardner then stated that he called for backup and
asked Defendant to step out Qf the vehicle. *

Before baqkup arrived, Defendant relayed to Officer Gardner that he was at the
Clarion-Inn-te-visit-his=baby-mamaZ¥;=who=-was=staying=in-reem=23%. (Trial Transcript, p.
95, 1. 10-25, p. 96, 11. 1-3). Appr-.ox-imatel-y:t»welve=(=1=2~.)=m:inutes=after<@fﬁc¢;§é‘éare_inér>
and Hall arrived and began their investigation of Defendant, @ﬁﬁcerz(—-lothraﬁarr—ived.
Officer Gardner relayed to ©fficer=Cothran-what-Defendant=had=told=Officer=Gardner,
about why he was at the ClarionA Inn, and Officer=Cothran—went=to-check=on=these
statements=with-the-front-desk-After-Officer-Cothran-had=verified-Defendantis:story;-and _
was=Gom-i-ngzbaékztowafd=tge:vehicle:—;'ﬁe;sév;;éféﬁmerform:a:pat;dowmoﬁ‘

Befendant. (Trial Transcript p. 97, 1. 19-25, p. 98 11. 1-25, p. 99, 1. 1-8).

Officer Gardner testified that, during the pat-down, he felt a hard lump on the
Sutside of Defendant’s pocket, and reached into Defendant’s pocket to reveal a wad of

cash. Officer Gardner asked Defendant several questions about the cash, and fhen, wey’
' /

1 The exact order and timeframe of what happened is subject to debate. The-Officers and
Defendant presented-shghwnﬂls on what happened,-but-theré was no recording, or
any other affirmation as to what actually happened or how long it took, except=for-CADr
reports-demeonstrating-that-Officers-Gardner-and-Hall-arrived-on=the-scene-at=12:36-A-Mz
and-OfficersCothran-arrived=at=12:48=A:Mz-at=which-time-Defendant-was-outside-of-his
vehiclesbut-OfficerGardner-had-not=yet-performed:the:patzdown:

4




N

o

- back into Defendant’ pocket. At this time, Officer Gardner found four (4) small pills,
revealed later to be a Schedule IV substance. After finding these pills, Officer Gardner
placed Defendant under arrest. Eollowing-his-arrest=Pefendant’s-information-came-back
from=Officer=Hall>s=search. Officer Gardner called a tow truck, and in the process of
inventorying the vehicle prior to tow, found a large rock of what appeared to be crack
cocaine as well as several smaller cookies.

This case came before the Greenville County Circuit Court, G. Edward Welmaker
on January 13, 2013, on Defendant’s indictments for trafficking in excess of 10 grams of
cocaine base, and possession of a schedule IV controlled substance. After swearing in the
jury, Judge Welmaker heard Defendant’s motion to suppress. Defendant’s counsel argued
that there were two distinct 4™ Amendment Issues }A)r‘eseMS\case,\bot}; .o\f‘ which

/ A/ precluded"'a&lmission of the drugs. (Trial Transcript, p. 140-148, 1l. 1-16). First, \-_\

|

/"Defendant’s counsel argued that from the moment Officers Gardner and Hall pulled in

/"/ behind Defendant’s vehicle in an otherwise empty parking lot, the officers had initiated

[

{
‘\ an investigatory detention, and that this detention was not based upon reasonable,

\ar@ulable suspicion that Defendant was actually engaged in criminal activity. (Trial . -

\\\ _ -
Transcript, p. 142,11-18-25, p. 143, ll_..lﬂ - _________ﬂ___,//

Second, Defendant’s counsel argued that Officer Gardner failed to support his
pat-down of Defendant with reasonable, articulable facts that Defendant was armed or
otherwise a threat to Officer Gardner or the public. (Trial Transcript, p. 146, 11. 1-18).

Counselireliedon=several factors™ inchis-argument-including the length of tife that passed

between=when-Officer=Gardner-asked=Defendant-to-step-out-ofzhis—vehicle-and-when

OfficerGardiier-actually-initiated-the-pat=dowi=(Trial Transcript, p. 147, 11. 9 — p. 148, 1.



1-14). Defendant’s counsel also«cast-doubt on Officer Gardner’s decision-to=gozback:into
Defendant?s-pocket-a:second:timesafter-removing:the-lump-that-Officer-Gardnerstestified
<he:felt:upon-his:patzdewn-of:Defendant: )(/

In opposition to Defendant’s Motion to Suppress, the State argued that Officers

Gardner and Hall did have reasonable, articulable suspicion of criminal activity sufficient
W]
*(,\\°*é¢>(( to support an investigatory detention. The=Statezargued-the-location-of~Defendantis
oyt o
Lt > . . . e
i o ¥ vehicle parked beside the Toyota Camry indicated to the Officers that the occupants were

ot
{

meeting in a high crime area, at night. (Trial Transcript, p. 151 1. 1-19). Specifically the

2
State argued “[the vehicles’ occupants] are not going/into a hotel room. They’re not
3
getting out of their cars. They-are-sitting-in-the-parking-lot-which=led=[the-officers]=to
—Y

believe-that:they:may-be:planning:to-do:something:?(Trial Transcript, p. le1, 11. 10-12).
Despite these arguments, Judge Welmaker denied Defendant’s motion to
/suppressrﬂudge\Welmaker relied upon the South Carolina Supreme Court decision in
Statez=v=Taylor;-401-S:CG—-104;-736-SE-2d-663=(2013), the State’s classification of the

x-CIarion parking lot as a ‘thigh-crime-area,” the experience and training of Officers
Gardner and Hall, and-the-latenesszof:theshour—(Trial_Transcript, p. 160, 1. 1-15). The
/, =~ \\
Goutt:als_o:held:thatzthe:-friSk:di’d:ﬁ‘ét:take:an:mﬂawful:amount:ofitime,‘:and:held;_:as:a
matter—of=law;=that=the=*frisk=took=place=within=the=time=period=when=backup=was
«coming.” (Trial \[ranscript, p. 162, 1. 20-22). The Court made this‘ruling=despite
destimony from the Officer=Cothran:that-he-arrived:at-thescene-after-Officer-Gardner-had

N

cremoved-Defendant-from-his-vehicle, but beforethe pat:down-eccurred:
— T~

The court specifically heard arguments from the Defendant and the State

regarding the two separate 4™ Amendment violations committed by Officers Gardner and
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Hall. Yet, in his ruling, Judge Welmaker confused the two separate search issues

presented, instead ﬁnding:onl.y:that:the:©fﬁcers:had:reasonable:articuldble:sus‘picjgn:to

support—the=Terry=frisk. (Trial Transcript, p. 160, 1. 1-15). Fhe=court=stated=that

DPefendant’s-counsel-was-noted=for-the=record;mindicating-that-the=court-did-net-intend=to

cilange:its:position, and:_that:furt-her:argument:would:not:h'elp:Defendahtis:case.:’(Trial
Transeriptzp. 160, 1. 15-25).

Following the court’s ruling, the jury heard opening statements and was then

released for Defendmlude evidence based upon the State’s failure to

OQ;}JW%I;CYIS’ present a chain:oficustody. Prior to/trial, Defendant made a <Rule=6=Seuth

@aroliha:RWdum’(&QR.Crim‘@) demand=forzthe-appearance-of-all

. -//c . . ., . .
witnesseszin-the:chain-of-custody. The state however, failed to present theinitial-évidence

custodian who ret:ﬁevédzthezevidence:dropped:ot?f=by=©fﬁcer:@andner:fol-lowing\

Defendant’s”arrest. The_Statefurther ¢ cfalled:to submit=azsworn=statement=from=this
% ~ \
individual. In the absence of either the person or £ his sworn statement, Defendant argued

N /that the staf€ had-faited-to-identify thiS person, er-the:condition-of:the-evidence:at:the:time

thiszperson:retrieved-it. (Trial Transcript, p.-179:-11--6:20). The court denied Defendant’s

 motion to exclude, finding that the evidence was admissible’absent:proof-of-illzmotive,

bad-faith;-or:tampering. (Trial Transctipt; p—18171176-24).

The trial continued, and ultlmately the jury found-Defendant guilty of possessmn /uﬁk
Ko
/ — \\t/ ot (
of a controlled substance, as well as trafﬁckmg in greater than 10 grams of Cocaine base. /\ QJ&”

The court sentenced Defendant to one year on the possession charge, and twenty five

years on the trafficking charge, to run consecutive.

This appeal follows.
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STANDARD OF REVIEW

This case presents three separate issues governed by three éeparate standards of
review. In cases where the Court of Appeals is asked to determine reasonable suspicion,
the Court conducts its review de novo. State v. Blassingame, 338 S.C. 240, 525 S.E.2d
535 (Ct.App. 1999). In overturning a trial court’s Fourth Amendment suppression ruling,
the reviewing court may reverse only when there is clear error, given the facts. State v.
Taylor, 401 S.C. 104, 736 S.E.2d 663 (2013) However, this deferential review does not
preclude an appellate court from conducting its own review of the record to determine
whether the trial judge’s decision-is-supported-by=evidence—State-v—~TLindall, 388 S.C.

it e

518, 520,698 S.E.2d 203, 205 (2616). Finally, on appeal from a trial court’s decision on

, “admission of evidence, the question becomes whether the trial court’s decision is

controlled=by=an-error-of:law-or=lacks-evidentiary=supports. State v. Taylor, 360 S.C. 18,

598 S.E.2d 735 (Ct.App. 2004)
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L THE TRIAL COURT ERRED BY FAILING TO%PPRESS EVIDENCE
SEIZED BY OFFICER GARDNER FOLLOWMS UNLAWFUL FOURTH
AMENDMENT SEIZURE OF DEFENDANT BECAUSE OFFICER_GARDNER
FAILED TO ARTICULATE ANY REASON THAT HE ““REASONABLY
SUSPECTED DEFENDANT WAS ENGAGED IN CRIMINAL-ACTIVEEY—AT
THE TIME THE OFFICERS SAW DEFENDANT SITTING IN HIS VEHICLE.

é. Seizure pursuant to the Fourth Amendment.

The Fourth Amendment provides that “the right of people to be seéure in their
persons, houses, papers, and effects against unreasonable searches and seizures shall not
be violated[.]” U.S.Const.Amend.IV, State v. Rodriquez, 323 S.C. 484, 476 S.E.2d 161
(Ct.App.1997). “Not all personal encounters between policeman and citizens involve
‘seizures’ of persons thereby bringing the Fourth Amendment into play.” Rodriquez at
592, 476 S.E.2d at 161, quoting State v. Culbreath, 300 S.C. 232, 237, 387 S.E.2d 255,
257 (1990). Instead, a person has been seized within the meaning of the Fourth
Amendment when the officer “by means of physical force or show of authority has in
some way restrained the liberty of the citizen[.]” Rodriquez at 49’1,4:476 S.E.2d at 165,
| citing Terry v. Ohio, 329 U.S. 1 at 19, 88 S.Ct. 1868 at 1879. In determining whether an

encounter between a law enforcement official and a citizen constitutes a seizure, and

thereby implicates Fourth Amendment protection, the=correct=inquiry=is—=whether,

considering-all-thezcircumstanceszsurrounding:the-encounter;za-reasonable=person=-would-

have:-believed-he-was:not-free=to:leave: Rodriquez at 491, 476 S.E.2d at 165, citing U.S. v.

Mendenhall, 446 U.S. at 545, 100 S.Ct. at 1872-73.

The ﬁrst/j\\

R , - -y
question presented in the instant case is whether the Officers’ initial stop,
______-__—/‘-“

parking their car behind Defendant’s vehicle, and standing in Defendant’s doorframe,

 constituted a seizure within the meaning of the Fourth Amendment.

AY



In State v. Rodriquez, 323 S.C. 484, 476 S.E.2d 161 (Ct.App. 1997), the Officers
involved were alerted to Defendant’s presence on a Charleston commuter train after
reviewing the train’s manifest and identifying Defendant’s surname. According to one
officer, the name Rodriquez was significant because police had arrested a drug courier
with the same last name some months earlier. The officer further notéd that Rodriquez
was on a return trip to Charleston from New York, and that his stay in New York was
short. Officers arrived at the station approximately 45 minutes before the train’s expected
arrival, and the train was one hour behind schedule.

Based upon a vague description of Rodriquez provided by a confidential
informant, the Officers approached Rodriquez when he exited the train, identified

themselves as officers and asked if ’Vcheyrcould ] pat him down for weapons. Rodriguez.

refused. For the next thirty minutes, Officers continually asked Rodriquez if he would
consent to a search. Rodriquez continually refused and also asked why the Officers were

detainihg him. During examination at the motion to suppress, one Officer admitted that

while they allegedly told Rodriquez he was not being detained, they also told him that

they wanted to do a short search of his belongings and if nothing was found, he’d be free
to go.
The Officers eventually contacted a K-9 unit and notified Rodriquez that they

intended to perform a pat down. Rodriquez reportedly lifted his arms to ask “why,” at
why, at

which time the Officers saw a pistol on his waistband and arrested him. Subsequent to the

arrest, the Officers found various contraband.

Following a totality of the circumstances evaluation, the trial court denied

Defendant’s motion to suppress finding that Rodriquez was never seized. Rodriquez

10



appealed. On appeal, the Court considered two issues: (1) whether=the=police=seized
Rodriquez within the meaning of the 4™ Amendment; and (2) if=a=seizure=did=occur,
whet-her:the=seizureéwas:reasonable:in:seope=and=durati0n;=pursuant=to=7:"emey.-.

As to the first issue, whether Rodriquez was “seized” pursuant to the 4™
Amendment, the Court of Appeals found that the proper inquiry was whether,
eons»ider.'ing:a-l:l:the:cire—umstances:sunound~i»ng:the:ene_o.unter,:the:reasonable:persqn:would
have=believed=he-was=not=freezto=leave. Rodriquez at 491, 476 S.E.2d at 165, citing

Mendenhall at 554, 100 S.Ct. at 1877 (1979) (so long as the person approached and

questioned remains free to disregard the Officer’s questions and walk away, no intrusion
upon the person’s liberty or privacy has taken place and, therefore, no constitutional
justification for the encounter is necessary.)

Based upon this test, the:Goux.tof:Appeals:eoncluded:that:a:reasonable:peréon:in

Rodriquez’s position would notzfeel=free to~leave,—and—that=therefore,—a_seizure—had

occurred: Rodriquéz at 491-92, 476 S.E.2d at 165, see Mendenhall (“Examples=of.
circumstances=that=might=indicate-azseizure-where-the-person-did-not-attempt-to=leave,
woul'd:.be:the:threatening:presence?ofcseveral:ofﬁcersx.. or the use of language or tone of
voice indicating that compliance with the ofﬁce_r’s request must be compelled.”)

In the instant case, Officers Gardner and Hall pulled into the }::king lot at the
Clarion Inn and saw two vehicles parked side by side whose occupants appeared to be
talking. The Officers, without more information, parked their patrol car behind those
vehicles so that, according to testirn:ny from the Defendant and witness Megan Newman,

the Defendant would be unable to leave from his spot without hitting the patrol car. Once

parked, Officer Gardner exited his vehicle in a shirt marked police and came to stand
i



between the Defendant’s vehicle and the Toyota Camry in the vehicles’ A-Frames.

According to Ms. Newman, Officer Gardner’s posiFion prohibited Defendant from exiting
the vehicle, without hitting Officer Gardner. Furtlllermore, Officer-Gardner=testified=that,
had=Pefendant=attempted=to=leave, Officer=Gardner=would=have=pursued=him=(Trial
Transcript, p. 210, 1. 1-15). From the moment the Officers parked their vehicle behind
Defendant, they were showing force that would lead a reasonable man to believe he was
not free to go. Thus, from that time forward, Defendant had been seized within the
meaning of the Fourth Amendment.

b. Whether Olfficers Gardner and Hall violated Defendant’s Fourth
Amendment rights by subjecting him to an investigatory detention without reasonable,
articulable suspicion of criminal activity.

Because Defendant was seized pursuant to the 4th Amendment, the Court must
consider whether Officers Hall and Gardner violated Defendant’s 4™ Amendment rights
in detaining him. This analysis differs depending on whether the Court considers the stop
a routine traffic stgpl, or an investigatory detention similar to a street gtozp.

“It is well established that the police may stop and briefly detain and question a
person, without treading upon his 4™ Amendment rights, upon a reasonable suspicion
supported by articulable facts, short of probable cause for arrest, that=the=person=is.
involved-in=eriminal-activitys’ Rodriquez at 492, 476 S.E.2d at 166, citing State=v=Foster,
269=S: -.2'3?7:3?—3:’{9;:2-3:7:87E72-d:-5.8;9,;:59.-1::(:1:.9:7:7A).- The- stopping of a vehicle and the

|
detention of its S‘ccupants constitutes a seizure and implicates the 4™ Amendment’s

prohibition against uhreasonable searches and seizures. State v. Butler, 353 S.C. 387, 577

S.E.2d 498 (Ct.App. 2003).
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‘Fhe-underlying-purpose=for-a=traffic-stop-must=be=lawful;-however. Butler at 391,
577 S.E.2d at 502, and a law enforcement officer must:limit—_their:inyestigat-ion:in:sc,qp_e.
and duration=to-the=underlying=justification=for=the=stop: State v. T indall,'388 S.C. 518,
698 S.E.2d 203 (2010). Any further detention for questioning is beyond the scope of the
stop and therefore illegal unless the officer has reasonable-suspicion-of:a-serious-crime:
Tindall at 521, 698 S.E.2d at 203, citing U.S. v. Sullivan, 138 F.3d 126, 131 (C.A4
- 1998).

The term “reasonable suspicion” requires a particularized and objective basis that
would lead one to suspéct another of criminal activity. State v. Blassingame, 338 S.C.
240, 248, 525 S.E.Zd 535, 539 (Ct.App. 1999). In determining whether reasonable
suspicion exists, the whole picture must be considered. /d. citing U.S. v. Sokolow, 490
US. 1,109 S.Ct. 1581 (1989). N

vI:n=tahe=ixr}stant=ease,=©fﬁeens=(-}ardner=and=Hall=poi:nted=t0=the=par:ked=positién:o:f:
Defendant%sa\;ehiele=as=@ne=reasen=t-hatgthey=approaehed—.=Sp_ep,iﬁcal:lyf@ﬁﬁcer'(-}ardner

;

testified=that-backing=into-a=spot=violated-a-city-ordinance;-and-was-a-ticketable-offense=

Ay

@nee=©£ﬁeer=(-3ardner=appr@aehed=Eefendant—’s——~vehiele,=heweverg=i:t=was=immediatel.y;\‘
[ .
—
clear.that-Officer-Gardner=was-not-concerned-about-hew-Defendantisvehicle-was-parked=

— T i

Officer=Gardner=did-not-testify=that=he=asked=Defendant=a=single=question=about<the
* _ .

position=of=the=vehicle~nor=did=Officer-Gardner-attempt=to=ticket=Defendant=for=this .

violation—Beeause=0Officer—Gardners=underlying=traffic=stop-—was=improper;=every=

. \ . . . . -
q-uestron“thereafte&exeeeded=the=11rn:1ted=scope=and=duﬁat:10n=of=quest—10ns=al},owed=under,,

<Férry-and-its-progeny= -

13
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If the Court treats Defendant’s detention instead as a simple investigatory stop

where the Defendant was nonetheless seized pursuant to the 4™ Amendment, the state

" “still bears the burden of demonstrating a reasonable, articulable suspicion that Officer

\Gardner believed Defendant was engaged in criminal activity. Recently, our State
Supreme Court has considered this inquiry through the lense of two cases decided by the
Fourth Circuit Court of Appeals: ErS=v=FLenders985-F2d=1:51=(C-A74-1993)=and=FS=v:
Sprz'-‘ﬁkl_'e;—“ké6=F.=3'd=6=1=3=GC-—1:A:4:1:9-957=).

In Lender, Officers observed a group of four or five men including the Defenciant
huddled=together~at-approximately=12:50=A<M: in an area known for its heavy drug
traffic. The Defendant was holding-his-hand-out-palm-up;-and-the-remaining-men-were
looking-intozhis-outstretched-hand. The Officers approached, and the group dispersed.
The Defendant walked away from the Officers, and continued walking despite police
requests for him to stop. Following multiple requests, the Defendant finally stopped, and
a semi-automatic weapon fell to the ground. The Officers then placed Defendant under
arrest.

On Defendant’s motion to suppress thé gun, Defendant argued that the Officers
did not have reasonable suspicion to justify stopping him, and that he was seized from the
moment he came to a stop after the Officer’s second call for him to do so. The District
Court denied the Defendant’s motion finding that while the Officers had no reasonable
suspicion to stop him, the Defendant was not seized when the gun fell into plain view.

The Fourth Circuit Court of Appeals disagreed. They found that, given the totality
of the circumstances, reasonable suspicion existed for the Officers to briefly stop the

Defendant. In its finding, the Court noted: “Here=the-officers=personally-knew-that_the

14



area-they-were-patrolling-had-a-large-amount-of-drug-traffic. While the Defendant’sumere
presence in a high=crime area is not by itself enough to raise reasonable suspicion, an
area’s propensity toward criminal=activitys is something an officer may consider.
Additionally, the Officers observed the Defendant engage in behavior that they suspected -
to be a drug transaction... “we cannot say that a reasonable Officer was required to
regard such conduct as innocuous...” Lender at 154. The Court also addressed the
Defendant’s attempt to ﬁee the scene saying, “[e]vasive-conduet, although stopping short
of headlong flight, may inform an officer’s appraisal of a street corner encounter.” Id.

On the other hand, in Sprinkle, the Fourth Circuit held that the Officers did not
have reasonable suspicion sufficient to justify an investigative stop. Sprinkle, 106 F.3d at
619. The Officers in Sprinkle observed Poindexter, a man with a known narcotics record,
sitting:in:a:car:aro.und:S‘;‘-S‘Oiin:th'e:eyening:in:a:neighborhoo‘d:-where:police:reported:a:hjgh
incidence—of=narcotics=traffic. Defendant Sprinkle entered the passenger side of the
vehicle.

The Officers watched the two men huddle together over or near the console with
their hands close together. The Officers believed Defendant was passing or about to pass
something to Poindexter, though the Officers admitted they could see inside the car and
could see everyone’s hands-but-saw:no-drugsymoney;-guns;-or-drug:paraphernalia.

Poindexter pulled the car into the street and began driving obeying all traffic
signals and laws. Poindexter then came up to an unrelated road block, and the observing
Officers activated their blue lights. Defendant stepped out of the vehicle and attempted to

run as police immediately initiated a pat. down. In the ensuing chase, Defendant pulled
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out a hand game, later recovered by the police. The District Court granted the
Defendant’s motion to suﬁpress the gun and the government appealed.

The government argued that five factors taken together provided police the basis
for reasonable suspicion of criminal activity: (1) knowledge of Poindexter’s past criminal
record for narcotics violations; (2) the subjects spotted in a “high crime” neighborhood;
(3) the two men huddled toward the vehicle’s center c;)nsole with their hands close
together; (4) Poindexter’s efforts to hide his face from view; and (5) Poindexter leaving
the scene when Officers drive by the car. Sprinkle at 616-17. The government also relied
heavily on the Court’s opinion in Lender. Id.at 619, N.3.

The Fourth Circuit distinguished Lender however. First, the Court determined that
although police could not see into Lender’s open hand, the fact that several men were
looking into his hand indifeating ?hat something was actually in it. In Sprinkle, the
Officers admitted that they saw Defendant’s hands and saw nothing in it passed between
the two men. Second, in Lender, the Defendant engaged in evasive conduct when he tried
to walk away from the Officers despite multiple attempts by the Officers to get Defendant
to stop. In Sprinkle, the Court specifically determined that Defendant had not engaged in
evasive conduct. Finally, the Court noted that the lateness of the hour/p}roperly
contributed to reasonable suspicion in Lender whereas the Defendant in Sprinkle was
apprehended at 5:30 P.M. The Court held that “[i]n sum, Lender is distinguishable to _the
point that it is not controlling.” Id.

In State v. Taylor, the South Carolina Supreme Couﬁ analyzed both Lender and

Sprinkle, but found that Taylor’s case more closely mirrored Lender. Taylor at 112, 736

— ————— T . .

e

S.E.2d at 667. The police were alerted in Taylor via an anonymous tip EHaB a black male

\ -

N -
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on a bicycle was selling narcotics at an unpaved portioﬁ of a local street in a high crime
area around 11 P.M. Officers at the scene observed the Defendant, an:African_—.A-me,r;igdan
male, on a bicycle, “huddled-up*=with-another-male. Taylor at 111-112, 736 S.E.2d at
667. As the Officers approached, the Defendant attempted to pedal away from the scene
in an “undisputed attempt to avoid them.” Id. The Court in Taylor determined that, given
the totality of the circumstances, the Officers had reasonable suspicion of criminal
activity. Id.
merely sitting in his vehicle speaking to the occupants of another vehicle when Officers
Gardner and Hall arrived. The Officers were on routine patrol and had not been alerted to
any potential criminal activity in the area. The Officers arrived in the parking lot, saw
Defendant speaking to the women in the Toyota Camry, and failed to articulate any
suspected criminal activity that was presently ongoing. Both Officers testified that it
appeared—the=vehicles*=occupants=were=meeting—"for~a—purposes>—that—neither—the
DPefendant-nor-the-women-in-the-Camry-appeared-to-bezmoving-from-their~vehicles;zand
that:they-were-talking-across:the:-cars!

Once the Officers parked their vehicle and approached Defendant to stand ‘in the
A-Frame of Defendant’s car, Defendant was completely cooperative. Furthermore, given

Officer Gardner’s position in the-A-Frame, hewas-able-to-see:iiito-Defendant’s-vehicle

and:did:not:obser.ve:any:drugs;:drug:paraphernalia;money.,—;gunsr_or:o_ther:indiziafdﬁ

illegalzactivity. In their testimony, Officers Gardner and Hall pointed to three things to \
\\ \

support their argument regarding reasonable suspicion: (1) the—time—of=day; (2)cthex

cpurported="high-crime?=area;-and (3) their-experience-in-the-field: (Trial Transcript, p.

o AT -

\
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210, 11. 3-11). <his-list-alone-does:not:support:a-finding-of:reasonable:suspicion; and thus .
the Officers’ investigatory detention of Defendant violated his 4™ Amendment rights.

Basedzuponc=theztotality—of-the-circumstances;=the=Court=should-have=found=that-the

Officerszdid-not-have:reasonable:suspicion-to-detain-Defendantzand-should-have-granted

Defendantis:motion:to-suppress:evidence:seized-as-a:result-of:thiscunlawful-detention-

II. THE TRIAL COURT ERRED WHEN IT FOUND OFFICER GARDNER

HAD REASONABLE SUSPICION SUFFICIENT TO CONDUCT A TERRY

FRISK WHERE OFFICER GARDNER FAILED TO OFFER SUPPORT FOR HIS

BELIEF THAT DEFENDANT WAS ARMED AND DANGEROUS AND WHERE

OFFICER GARDNER ALLOWED TOO MUCH TIME TO ELAPSE BETWEEN

ASKING DEFENDANT TO EXIT HIS VEHICLE AND ACTUALLY
CONDUCTING THE FRISK. :

Even if the lower court could have found that Officers Gardner and Hall had
reasonable suspicion to detain Defendant, the trial court erred by finding that Officer
Gardner had reasonable suspicion to conduct a Terry frisk.

South Carolinavlaw recognizes that, for an Officer to properly conduct a pat-
down, or Terry frisk, “[a]n officer must be able to specify_the partigulg;\facts on which he

~—

or she based his or her belieffhe suspect was armed and dangerous.” State v. But.lér;\3\5‘3

’ ™~
S.C. 383, 577 S.E.2d 498, quoting Sibron-v=New-York;392-0:5-40:88-S:Ct-=1:889-(1:968)

(mere knowledge of the suspect being a known narcotics dealer who put his or her hand

into a pocket as the police-approached-dees-not-provide-justification-{for.a_Terry, frisk].)

In accessing whether a suspect is armed and dangerous, the officer need not be absolutely

certain the individual is armed; rather, the question is whether a reasonably prudent

T r— L . . . —
person in those circumstances would-be warranted in-the-belief that his-safety-ot that of

others is in danger. Butler at 393, 577 S.E.2d at 503.

18
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In Butler, the Court was asked to determine whether reasonable suspicion existed
for Officer Todd Cook to pat-down Defendant Butler following a lawful traffic stop.
Butler was a passenger in a van pulleci over by Officer Cook for driving without
taillights. Officer Cook testified that, as he wrote the driver a warning ticket, he smelled
alcohol, and had reason to suspect that there was alcohol inside the vehicle. /d. at 386,
577 S.E.2d at 499. Officer Cook then proceeded to the passenger side of the vehicle and
asked Defendant Butler to step from the van. After Officer Cook removed Defendant
Butler from the vehicle, he performed a pat down of Defendant, which revealed a pistol,
and a large quantity of cocaine.

During the Defendant’s motion to suppress, Counsel for the Defendant repeatedly
asked Officer Cook to articulate anything that the Defendant was doing that would cause
a 'reas.onable person to fear for their safety.u/ Officer Cook was unable to respond. The trial
court, however, found that Officer Cook had reasonable suspici/on to ask the passengers

to vacate the vehicle and pat them down. Butler at 388, 577 S.E.2d at 500. At trial, the

Defendant was convicted of trafficking cocaine, and unlawful carrying of a pistol.

Defendant appealed. o i

N

g

The- Cb:li‘t of Appeals reversed the trial court. First, the Court noted that “[u]nder

the mandates of T erry... a police officer must have a reasonable suspicion that an ‘

individual is armed and dangerous before conducting a pat down or frisk of the

[Defendant].” Butler at 389, 577 S.E.2d at 501, quoting Terry v. Ohio, 392 U.S. at 27, 88

S.Ct. at 1883. The Court also emphasized that the purpose of the limited Terry frisk is not '

/
to discover evidence of a crime, but to allow the officer to pursue his investigatio/n

/

with%f\ear of violence. Butler at supra., quoting Mar-yl’an'd:v.’:Bul'e,:4,9_4:H:S}3~2-‘5,73 32,

/

\
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d:10=S:Ct=10937=1097=(1990) (:l.imited:patzdown:for:-weapons:is:authorized:where:a-

reasonably=prudent=Officer~would=be=warranted=in-thezbelief—based-on-specific-and

articulable-facts;zand not-on:a:mere:inchoate-and-unparticularized-suspicion-orzhunchs-that
- -
‘hemis-dealing-with-an-armed:-and-dangerous-individual:)

The Cdurt of Appeals thus determined that Defendant Butler’s trial court “failed

to make any determination that the Ofﬁcer had the necessary apprehension of dahger to

justify a pat-down search.” Butler at 392-93, 577 S.E.2d at 503. In fact, the Court

determined that the Officer had no fear of Butler, but “was merely continﬁing his
investigation of a possible open container violation.” Id. The Court_ opined that,
“[c]learly, the trial court improperly assumed if the Officer was entitled to remove Butler
from the vehicle in furtherance of his investigation, he was automatically entitled to fr_isk
the passenger.” Id.. The Court determined that the “only basis for suspicion [Officer

Cook] had was that he smelled alcohol and the driver had provided him with an incorrect

—— S

hame for t/hg passeﬁg/e?”,Butler at 393-394, 577 S.E.2d at 503. The Court ‘cBn‘cl{lded that
A witﬁbﬁt more, Officer Cook’s search was unlawful. Id. see=State=v=Burton;=349:S:Cxat
N\
440;-562-S7E-2d-at=673>-(Where-only=activity—detective-pointed-to-as-suspicious’-was \

individual’s-refusal:to-answerzquestions;—and:=fact:that-individual-kept-hiszright-hand-in

P

his-pocket;detective-failedtoarticulate;-valid;:reasonablersuspicion:for-stop-and-search-of
dndividual;inzspitecofZdetective’s:testimony he“feared:for:safety-of-those-around-hinm)

In the instant case, Officer Gardner failed to support his pat down of Defendant
by ;ééfsshable\aniculable facts that he feared Defendant was armed and dangerous:

* According to Officer Gardner, Defendant-repeatedly touched-his-pocket while Officer

Gardner questioned him, and Defendant also appeared nervous. These facts, without

20



more, fail to validate reasonable suspicion. Furthermore, even if Officer Gardner’s
decision to ask Defendant to vacate his vehicle was supported by reasonable suspicion
that Defendant was armed, such=suspicion-wasscreated=by-@fficer-Gardner-through=his:
unlawful-investigative:detentionzof-Defendarit.

Einallysin=the=instant-case=@fficer-Gardner:s-testimony=is-made-less.credible-by,

the=amount-of=time=that*passed-between-asking=Defendant=to=exit-his-vehicle-and=when

Officer=Gardner-actually=performed=the=pat=down=for=weapons. Though inexact, the
testimony at trial creates a period of between five to ten minutes from the time Defendant
exited his vehicle until Officer Gardner actually performéd the frisk. Furthermore,
Officer Gardner testified that Defendant touching his pocket did not alert Officer Gardner
to weapons alone, but, instead, “can be a big indicator that an individual either has
weapons or that they have contraband or drugs inside their pocket.” (Trial Transcript, p.
51, 11. 18-20). Puring-this=time;=as-additional=-@fficers=arrived=on=the=scene=Defendant
remained-at:the-back-of-hiszvehicle;-and-was-completely-cooperative-Importantly;all-the
information-Defendant-provided:the:Officers-was-true-,
Given-the-totality-of=the=circumstances;sa-reasonable-man-in-Officer-Gardner?s
position-‘_woul'd:not:have:believ.ed:that:Defendant‘_w.as:armed:and':dangerou_s;:and:ther.eforQ:
Officer=Gardner’s-pat-down-6f-Defendant-violated-Defendant ’s=4"~Amendment-rights.

mlawiilpatdowm
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III. THE TRIAL COURT ERRED IN FAILING TO SUPPRESS EVIDENCE
SEIZED BY OFFICER GARDNER DURING A SECOND UNLAWFUL SEARCH
OF DEFENDANT. '

When Officer Gardner conducted a pat down on the outside of Defendant’s
clothing, he felt a hard lump in Defendant’s pants’ pocket. Officer Gardner placed his
hand into Defendant’s pocket-to-reveal-that-the-hard=lump-was-a=wad-of-cash. Officer
Gardner asked Defendant questions about the cash, which Defendant answered.

Officer Gardner then placed his hand back into Defendant’s pocket because, he
testified, Defendant could have had anything in his pocket. (Trial Transcript, p. 74, 1. 4-
11). The Officer continued by testifying about additional weapons he though the
Defendant might have had, though the testimony is uncontroverted that, during Officer
Gardner’s pat down of Defendant, he felt only the hard lump that turned out to be a wad

T T~
of cash. Ofﬁcer;Gardner;neyer::[é‘stii'-ﬁ'ed:thatfhgtfel-tianyt}ﬁng—_Qﬂ:Ler\;ihan:this:lump:outside

Defendant’s=clothes. \\
\

-

N \
The second search-tevealed four small pills, which, taken together, were
approximately the size of a penny or nickel. Upon discovery of these pill;s, Defendant:-was

placed:under:arr‘eg;géugMy:MQntyMﬁtéﬁiaﬁer;Ofﬁcérs:G'ardn'er:and?Halillﬁ.rst:detained»
/ * :

Defendant. The=€olrt=should=have=applied=the=same=reasonable=articulable=suspicion .
\

standard=to thiszsecond:search. Hewever-the-Court-combined-all.three-of=these-issuessin=

v - 7
/

itszanalysis. P

? /
During Defendant’s mdtion-to_suppress, the trial court determined that Officer

Gardner had reasonable suspicion to conduct a Terry frisk based upon the following: (1)

the=high=crime=zarea; (2) the-lateness=ofzthezhour;, (3) “nervous=behavior’=by::the

‘Defendant; (4) that-the:Defendant-allegedly;touched-his:pocket;zand (5) the-experience:of
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;’ the=Officers. (Trial Transcript, p. 160, 1l. 1-15). None-of-these-factors-articulatés what
criminal-activityzthez@fficerszbelieved~Defendant-to~bezengaged=inzat:thetime~of-their

dnitial-detention. Thesezfactors-also fail torarticulatezthe ’r’e'aéont@fﬁcer:Ga.rdner-:,belieyed

Defendant:was-armed-and:dangerous. «Eif{al'iy,;_AH:Oufﬁ’CerzGardh‘er:félt-uponﬁan:o_\{er;the

—

clotheszpat=o f :Dge'ﬁ’d‘ant1’s:pioAcket:Wa's:What:tur_rliqd:’o“ut:to: ye_a-wad of-cash» Officer
e

'/E}ardner:fai'l'ed'_to:i'dentify:afs‘i‘ng‘l’e:reasonthe:belie.\/.e_dtDefendant'_wasfstiililia‘ﬁmedtafter:the
7 cash:was-removed An-shert=Officer-Gardner-engaged-in-a-fishing-expedition=based-upon=
a-hunch=and-=pers4isted=u‘n’t~i=1=he=diseevered=c->c)nt'rabandz%Sikesr=v.==Sz‘ate,—‘—372-—3=Se(=}f2-'8,==4'4'8°

! v
\ S:E=2d=560-(1994); see United States v. Eoster;2634-F:3d-243-(C-A-4-2011y).

Given=the—totality—of—the—circumstances;=Officer=Gardner’s=second=frisk=of /

-

’//

Eefen‘dantgwas:not—}supported:_bysneasona_l)l;c_.,_xwip,igi_Qn;that-té-Defendant:wasré/rrﬁéd:and
dangerous. Officer Gardnerstestified-that=Defendant provided -consent=toperform the
second:search=However, <consent’xmust-be}(1) knowing-and-veluntary-and (2)-given=by
ene-with-authority-to-consent. U.S. v. Digiovanni, 650 F.3d 498 (C.A.4 2011). Whether
consent was voluntarily given is a question of facf, but ultinfately,_rests on whether the

person providing consent reasonably believed the Officer’s request W}voluntary.

Digioﬁanni at 514. Fhe=facts=in=this=case=do=notzsupport=an=argument=that=Officér
; ,

Gardneps=request=was=voluntary;=nor=does=Defendant=concede—thatzhe=voluntarily,

‘consentejdf_-tOZsEarcha 1
~Eorsthe .reasons stated. above; :Officer Gardner’s second search-of>Defendant /
violated: Defendintis%ndment rights; and the: Court erred by failing .-to?supp_rg_:_s_s/

—

eyide‘rfcezs_eizgdggmsgmt:to:thi’s:unIaWﬁilis_e_aLchr— -
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IV. THE' TRIAL COURT ERRED IN ADMITTING EVIDENCE WHERE THE
STATE FAILED TO PROPERLY IDENTIFY BY TESTIMONY OR SWORN
STATEMENT THE EVIDENCE CUSTODIAN\INITIALLY RESPONSIBLE FOR
RETREIVING THE EVIDENCE OR THE CONDITION OF THE EVIDENCE
WHEN IT WAS LOGGED IN. ' /' r, Lo \\\\\J N \

\~ / S T

Rule-6(b)7Seuth-CarolinaRules:of: Crlmmal Procedure proindes—that o
“[f]or the purpose of estabhshrng a cham of physwal custody or control of

evidence entered under Part A of thlS Rule a certified- or sworn-statement
signed by each successive person hav1ng custody of the evidence that he .
or she delivered it to the person “stated"is evidence that the~person had
custody and made delivery as stated w1thout the nece551ty of the person

- who signed the statement being ‘présent in court prov1ded (1)_the\
statement-contains-a-sufficient.description-of-thessubstance:or=its-container.
to=distinguish-itzands(2)-the-statementssays-the: substance~was*dehvered
substantially-the- samer -condition-as=when:received.” C

( !

4 3
In State—v*Chzsoliﬁfg 55=8:C-1757584-S:E2d4015(Ct App—2003) the~Court of .

Ry - o
'O Appeals~held that*[c]ustodial: s1gnaturesLon~an/ev1dence bag fa11=to ’estabhsh an adeqlglate /
. \ (

» sworn-statement-pursuant’to"Rulez6(b);=S:C.R:Crim:P.” In State V. Taylor 360 S. C 18, ({
l

598 S.E.2d 735 (Ct.App. 2004), the Court of Appeals clarlﬁed that the cornerstone of /

) ‘\

Chisolm was adequately establishing the 1dent1fy of evidence cz}lstozd_rans. <
In Taylor, the Defendant challenged the admissibility of evid‘ence where\ th_e'
\‘\ g i P
evidence custodian who retrieved the evidence from the <arrest1ng Ofﬁcer was not)\

/

4 available to testlfy The state attempted to estabhsh a chaln of custody ,vra/afﬁdawt as |

.y - )

proscribed by Rule 6(b) S.C.R.Crim.P. , but Defendant objected / - { /

!

\
5
)
)

i
A
?

The trial court found the ev1dce (36.16 grams of crack cocaine, and a firearm)
admissible, ruling that the state had provided sufficient evidence of the chain of cus(tod);/
' L bos
without the testimony of the absent evidence custodian. The jury found Defendant g}nlty

o - . k
]



of t{afﬁcking cocaine and possession of a firearm during the commission of a violent
crime.

On appeal, Taylor argued that Chisolm required the testimony of ‘_’1{_’?{}’ person in
the chain of custody to establish admissibility of the evidenc;:."The Court of Appeals'
rejected this argument. Instead, the Court found that the issue in Chisolm and its progeny
was identity. Séé":S{c_zte;v:Wz:{liams;sQ9:778:(‘3.4 ’-290;:293*’;3?26;18:E%26117;73’,’;2774i(i1;989)
(wh;eref:the:analy,-zed»ssllbstanee;has:passedzthrbughécseyeralrshands;'zthe-‘:eyi’denc_:e&must:-not
leave:it:to:conjecture:as-to~whozhad-it-and-what-was-done:withzit-between:the taking and
the:analysis). The Court noted that the question presenﬁ@;d_gl_Taylor;\Xas one of credibility
rather than admissibility stating, “where:there“:‘is':eviden‘ceﬁo:eﬂgb1-i‘§1Ethe§idé'ﬁtit—§§§f;1ﬁ@Se
wh‘o.Ehaverhéindled:then_ev‘idence;and;—the:manner:in:which;i-t;waé:handlé‘d, azweakneé‘s‘iin

thezchainzraisesza=questionzoficredibility; notzadmissibility.” Taylor at 24, 590 S.E.2d at

_737.

In=@hisolmz=the:Court excludedsevidence: where Athe;recoxd”sfai'l‘edﬂto'—'esta‘bl-i’sh‘How
longpthe;s.ﬁrstatechnici?h p,os_sessg:c_izthe"_gxidence; in:what conditioniitiwas-.receiyed-, where
or<how it -was stored, grg:ihow th_e_ second. techniéiaﬁ -canqe; into -possession - ofwit.
Eurthermore, neither the.ﬁrst;nor;second technician testified at trial..dd: at+26, 598 S:E2d
at"'-739:’Eh¢;:€ourt:détermned;that;tgese:1apses:in:the;chain:left:to:cdﬁjé‘ctu:e';thefidentity
of‘those-who-handled-the-evidence; as-well-as-how:the-evidence-was-handled.

The Court in Taylor, however, found that the state established the identity of ever
person in the chain through swomn statements, under the mechanism proviaed in Rule

6(b), S.C.R.Crim.P. Therefore, the question went to credibility rather than admissibility.

360 S.C. at 738, 598 S.E.2d at 737-738.
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-In:the:instant‘:case-,zthezstatc;proyided:custhial__signatures:of;Ismé‘;l%Elounders;gthc .
initialzevidence=custodian, butzdid:not offerzMr.Flounders? testimoniy:or:a:swom
statement:to:i'dentif.y:Mr.:Elounders,—_or:the:condi-tion:of:the;e;/;idence:at:the:t-ime_-i;ﬂgs

dlﬁ'g'fcdjin;ﬂfhe;state:offered';threezproper:tysand:evidence-.witnesseSEto:attempt:to:establish

the:chain:of:custody.:On:cross examination of:the.first witness,.Ms=Bennick; Defendant’s

counsel-first- established: that.in the normal:course-of -business;=the=Greenville -Gounty

Department. of Property.and Evidence : WillAise=an—affidavitTto=verify-thezidentity=of

technicians:and-the-condition-ofievidence. (Trial Transcript, p. 285, II. 1;22).
Defendant’s.counsel-then verified~that the-department:created-no=such-affidavit-in

‘this:case:to:Verify:ﬂle:items:.dropped off=by=Officer=-Gardner. The: state’s next-two

witnesses;:alfl«:f;’empIOYed -as evidence=custodians=at=Greenville--County..Property.-and

Ev.idence;Qopld:not—_veri-fy_-;that_Mr-.:F-lounders:was:t}-lé—;ﬁeﬁ6n=re’spéTnSi’ble:for:retr-ieyi_ng

the:evidence:ifn:this:matter,-;norgwhat:-the:condition:of;@g;_g\gidence:was:at:t—he;t-ime—o_f

retrieval* Thus:none.of the state’s:witnesses could-identify Mr.-Flounders, nor could these

witnesses,vérify the condition-of-the-evidence when:it arrived=at-the-Department. (Trial -

Transcript, p. 277-289, p. 292-256).
Because-the=state=failed-to-identify-the-single-most-important-evidence-custodian

in=this>matter=and-further=failed-tozidentify=the-condition-of-the-evidence=at-theztime-=it
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CONCLUSION

For the reasons provided more fully above, the trial=court=erred=by=failing-to,
: suppress:evidence:sei_zed:in:v_io1ation:of~_4t-h:Amendment:rights:against:mﬂawﬁll:sea.rches

and=seizures, ‘and further failed=by—admitting—evidence=despite—the=states—failure=te

properly-identify-each-evideénce-custodian:in-the-chain-ofcustody;-or-the-condition-of-the

evidence-at-the-time=itzwas-logged-inzwith-Greenville-County>s-property-and-evidence

division. Thus the trial court must-bezreversed, and this case remanded, to be decided in
accord with the law.

This 27th day of December, 2013

Jessica 1. Lerer

STROM LAW FIRM, LLC
2110 N. Beltline Boulevard
Columbia SC, 29204
Telephone: (803) 252-4800
jlerer@stromlaw.com

Robert M. Dudek
Chief Appellant Defender
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Transcript of Trial: p. 187-295

Transcript of Trial: p. 307-309

Transcript of Trial: p. 320-328 ™t ¢ o
Defense Exhibit 2

NV hA WD

I certify that this designation contains no matter which is irrelevant to this appeal.
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