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STATEMENT OF ISSUES ON APPEAL

1. DID THE LANCASTER SPECIAL REFEREE ERR IN REINSTATING - :
RESPONDENT’S JUDGMENT OF FORECLOSURE AGAINST APPELLANT -
SUBSEQUENT TO APPELLANT’S DISCHARGE BY THE BANKRUPTCY COURT?

STATEMENT OF THE CASE
Respondent, H&R Block Bank, FSB (the “Bank™) filed this action in Lancaster County,

South Carolina on January 14, 2011 seeking foreclosure of Appellant, Ziraili M. Elbey a/k/a
Ziraili Mohassan El Bey (“Ms. Eloey”)’s property for failure to make payments'required by the

| terms of her mortgage. (R. pp. 342-48.) Ms. Elbey filed an Answer and Counterclaims on
March 28, 2011 challenging the standing of the Bank to enforce the Note and Mortgage (R pp.
352-354.) The case was subsequently referred to Special Referee Philip Wright for disposition.
(R. p. 355.) On August 22, 2012 the Special Referee granted summary judgment of foreclosure
in favor of the Bank and ordered the property to b'e sold at public auction. (R. pp. 373, line 7-p.
376.) Ms. Elbey did not appeal from this juctgment.

Two days after issuance of the foreclosure Judgment Ms. Elbey filed a petltlon for
bankruptcy in the United States Bankruptcy Court for the District of South Carolina. (R.p. 391,
lines 1-3.) As aresult of the bankruptcy filing, the Special Referee ordered that the judgment of
foreclosure be stayed anct that the case be stricken from the active case roster with leave to
restore upon completion o’f the bankruptcy action. (R. p. 391, lines 4-7.) Ms. Elbey was granted
a discharge by the Bankruptcy Court on January 14, 2013. (R. p. 402.) Subsequently, the Bank
ﬁted a motion to restore the case to the active roster; \;vhich was granted by.the Special Referee
on July 29, 2013. (R. pp 394-95:)

A supplemental hearmg was held on October 24, 2013 for the purpose of updatmg the

amount of the foreclosure judgment and to hear various motrons filed by Ms. Elbey seeking to



set aside the foreelosurejudgment; (R. pp. 508-595.) On October 2§, 2013, Ms. Elbey filed a
Notice of Appeal to the South Carolirra cbim of Appeals in'anticipation of Athe judgment
subsequehtly' entered against her by.rhe Special Referee. On Nolver_nber 12, 2013, the Special
Referee issued a Supplemental .Special Referee’s Report and Juelgment of Foreclosure and Sale,
‘which re-affirmed the judgment of foreclosure and updated the amount of the judgment to reflect
additional accrued interest, charges and fees. (R. pp. 598 line 4-p.602.)

FACTS |

~ Ms. Elbey made, executed and delivered:a note, dated March 29, 2006, promising thereby
to pay to the erder ef Optien One Mortgage Corporation the sum of $197,186.00 with an interest
rate of 7.999% per annum. (R. p. 370 lines 7-10.) To better eecure payment of the note, Ms.
Elbey made, executed and delivered a mortgage to Option One Mortgage Corporation
encumberirlg real property located in Lancaster County. (R. p.' 370 lines 11-14.) The mortgage
~ was recorded April 7, 2006 in the LancaSter County Registry in Book 1486, Page 1. (R. p. 370 |
lines 7-10.) Thereafter the mortgage was assigned to the Bank as recorded on August 5, 2010 irr
Book 2265, Page 129. (R. p. 370 linee 17-18.) The Bank is the holder ofthe note and mortgage.
(R. p. 370 lines 18-19.) | | \

- On January 14, 2011, the Bank filed a Conrplainf for mortgage foreclosure against Ms.
Elbey as a result of her failure to pay on the mortgage for the installments due March 1, 2016 and'
thereafter. (R. p. 344 lines 25-26.) On January 15, 2011, a process server served Ms. Elbey with
a eopy of the Summons and Complaint threugh substitute service. (R. p. 349.)

Ms. Elbey filed and served an answer Orr March 28,2011, (R. pp. 352-354.) On June 1,
201;2 the Clerk of Court for Lancaster County entered an Order of Reference referring this matter

to The Honorable Philip E. Wright as Special Referee. (R. p. 355.) A Notice of Final Hearing



was sent August 3, 2012, informing tfle defendant thét a final he’aring was scheduled for August
22,2012. (R.p. 361 lines 5-12; p. 370 lines 4-6.) Ms. Elbey did not attend the Augusf 22,2012,
hearing or seek a continuance. (R. p. 361 _ﬁnes 2-12.) The Court ruled in favor‘of the Bank and
issued a judgment of foreclosure énd sale, finding that the Bank was the holder of the subject -
note and mortgage, that Ms. Elbey had failed to make payments required by the note, and that the
- total debt secured by the note and mortgage was $233,312.88. (R. p. 370 lines 17-19; p. 371 line
6-p. 372 line 7; p. 373 line 7-p. 376.) The Court denied all motions made by Ms. Elbey. (R.p.
367 line 9.) |

Two days after the judgment, Ms. Elbey filed a petition for bankruptey in the United
States Bankruptcy Court for the District of South Carolina. (R. p. 391, lines 1-3.) As aresult of
the bankruptcy filing, the Special Referee orderéd that the judgment of foreclosure be stayed and
that the case be stricken from the active cése roster with leave to restore upon completion of the
bankruptcy action. (R. p. 391., lines' 4-7.) Ms. Elbey V\-/aS granted a discharge by the Bankruptcy
Court oﬁ January 14, 2013. (R. p. 402.) ‘Subsequently, the Bank filed a motion to restore the
case to the active roster, which was granted by the Special Referee on July 29, 2013. (R. pp.
394-95.) | |

In response to tﬁe Order to Restore, Ms; Elbey ﬁleci several motions and ﬁlingé
attempting to contest the issues previously determined in the foreclosure judgment. (R. pp. 405-
79.) Thése motions and filings generally érgued that th;: Bank had no standing to enforce the
subj ect note and mortgage.

On September 26, 2013, the Bank filed a motion to s-trike the pleadings and a motion for
sanlctions against Ms. Elbey due to the sham nature of her filings. (R. pp. 504-505.) On October |

24, 2013, the court heard the Bank’s motion and all other pending matters. (R. pp. 508-395.) At



- the hearing, Ms. Elbey again sought to argue that the Bank had no standing to foreclose on the
lien of the mortgage. (R. p. 530 line 22- p.539.) The Special Referee réjected Ms. Elbey’s
arguments and noted, “[t]hese are in fact sham pléadings. These'are, in fact, documents and
defenses that are designed to delay and cause exactly what has been happening'in this case and
that-is a delay in the prompt distribution of justice in this case under the law.” (R. p: 538 lines 5-
12.) The court granted the Bank’s motion for sanctions and advised the parties,

-I’m also going to grant the motion of the Plaintiff for sanctions and I’m going to

ask the Plaintiff to prepare a motion - - prepare an order for me that Says that if

another sham pleading is filed with this Court that the Court will take action to

prevent the filing of other sham pleadings and that if this matter is appealed to the

South Carolina Appeals - - Court of Appeals, that the Court would be notified of

the proceedings below and that the fact that the- Court has found that you have

filed sham pleadings in this case to delay this action and that there should be no

further delay in this process of getting this property sold.”
(R. p. 555 lines 7-22.)

On October 29, 2013, Ms. Elbey filed a Notice of Appeal to the South Carolina Court of
Appeals in anticipation of the judgment subsequently entered against her by the Special Referee.
On November 12, 2013, the Special Referee issued a Supplemental Special Referee’s Report and
Judgment of Foreclosure and Sale, which re-affirmed the judgment of foreclosure and updated

the »amounf of the judgment to $259,935.53 to reflect additional accrued interest, charges, and

fees. (R. pp. 598 liﬁe 4-p.602.)

STANDARD OF REVIEW

“A mortgage forecsture is an action in equity.;’ Hayne Fed. Credit Union v. Bailey, 327

S.C. 242,248, 489 S.E.2d 472, 475 (1997). “In an appeal from an action in equity, the appeilate

court may find facts in accordance with its own view of the preponderance of the evidence.”

Lowcountfv Open Land Trust v. Charleston S Univ., 376 S.C. 399, 407, 656 S.E.2d 775, 779



(Ct. App. 2008). Nevertheless, “the appellaﬁt is not relieved of his burden of convincing the

appellate court the trial judge committed error in his findings.” U.S. Bank Trust Nat. Ass’n v.

Bell, 385 S.C. 364, 373, 684 S.E.2d 199, 204 (Ct.‘App, 2009) (quoting Pinkney v. Warren, 344
S.C. 382, 387-88, 544 S.E.2d 620, 623). The Court may affirm the trial court’s ruling for any

ground appearing in the record. SCACR 220(c); see also ’On v. Town of Mt. Pleasant, 338 S.C.

406, 420, 526 S.E.2d 716, 723 (2000).

ARGUMENT

1. THE SPECIAL REFEREE PROPERLY REINSTATED THE JUDGMENT OF
FORECLOSURE SUBSEQUENT TO MS. ELBEY’S DISCHARGE BY THE
BANKRUPTCY COURT.

Ms. Elbey did not appeal the Special Reﬁ.eree"s original judgment of ereclésure against
her on August 22,2012. The findings and conclusions in the judgment therefore became the law
of the case, and the only issue properly on appeal is whether the Special Referee co_rrectly
reinstated the judgment upon Ms. Elbey’s discharge by the United States Bankruptcy Court.
Because Ms. Elbey’s discharge operated to remove her assets from the protection afforded by the
automatic bankruptcy stay, the Special Referee’s reinstatement of the judgment with updated
interest, charges, and fees was proper.

The filing of a bankruptcy petition “operates as a stay, applicable to all entities, of . . . the
commencement or continuation . . .-of a judicial, administrative, or other action or proceeding
against that debtér that was or couldv have beenv commenced before the commencemént of the
case under this title ér to recover a claim against the debtor that arose before the commencement

of the case under this title.” 11 U.S.C. § 362(a)(1). The automatic stay is broad in scope and its

operation is automatic 'upon the filing of the petitiori. 'In re Weatherford, 413 B.R. 273, 283

(Bankr. D.S.C. 2009). The South Carolina Supreme Court has stated that the automatic



bankruptcy stay “deprives the trial court of subject matter jurisdiction to take any action

inconsistent with the stay.” Ex parte Réichlvn, 310 S.C.-495, 499, 427 S.E.2d 661, 663-64

(1993).

The automatic stay continues in effect until the earli,.est of (1) the time the bankruptcy
case is closed, (2) the caée is dismissed, or, (3) in a case brought under Chapter 7,9, 11, 12, or 13
of the Bankruﬁtcy Code, the debtor is discharged. 11 U.S.C. § 362(c)(2). On.ce the aultomatid |

stay has been terminated by one of the foregoing events, the debtor’s assets are no longer

protected and creditors may proceed with foreclosure. In re Singleton, 358 B.R. 253, 256
(D.S.C. 2006).
An unappealed ruling. js the law of the case and requires affirmance. Shirley’s [ron

Works v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013); see also In re Thames, ’

344 S.C. 564, 573, 544 S.E.2d 854, 858 (Ct. App. 2001)' (“The unappealed decision of the trial
court, right or wrong, is the law of the case.’v’). After the time ﬁas expired for an appeal of a
judgment, a party méy be able to seek relief from the judgment to the extent permitted by
SCRCP 60, which permits a party to obtain relief fromjudgménts and orders due to clerical
mistakes, ine{dvertence, excusable negléct, fréud, and similar grounds. HoweVer, a party cannot

invoke relief under Rule 60 where it could have pursued the issue on appeal. Tench v. South

Carolina Dept. ofEc.lucf, 347 S.C. 117,121, 553 S'E.2d 451, 453 (2001).
Pursuant to South Carolina Rulé of Civil Procedure 60(b)(5), a court may modify its prior

decrees to address subsequent changes in conditions. Perry v. Heirs at Law of Gadsden, 357

S.C. 42, 48, 590 S.E.2d 502, 505 (Ct. App. 2003) (stating that S.'C‘ar.R.Civ.P. 60(b)(5) is based
on the historical power of a court of equity to modify its decree “in light of subsequent

conditions.”). Thus, a trial court “has authority to modify all orders affecting [a foreclosure] sale



by subsequeht orders.” Ex parte Moore, 346 S.C. 274, 287, 550 S.E.2d 877, 883 n.8’(Ct. App.

© 2001) (internal quotations omitte'd)? rev'd on other grounds. 352 S.C. 508, 575 S.E.2d 561
(2003). | |

In this case, Ms. Elbey did not gppeal from the speci'al referee’s' original judgment of
foreclosure issued against her on August 22,2012, That judgment therefore became the law of
the case and may not be subseduerﬁly attacked on grounds' which were available to Ms. Elbey at
the time ofthejudgment. _Sgg. Inre Thar'nes,u344 S.C. 564, 573,} 544 S.E.2d 854, 858 (Ct. App.
2001) (“The unappgaled decision of the trial court, riéht or wrong, is the law of the case.”). Nor
did Ms. Elbey properly bring a motion under que 60, SCRCP for relief from this jﬁdgment. :
Thus, the validity of the original foreclosure judgment has not been preserved for appeal.

‘To the extent that Ms. Elbey’s ﬁlings subsequent to the speéial referee’s order to réstoré |
the case to thé active roster can be considered attempts to seek relig:f from the foreclosure
judgment under Rule 60, she did not allege any grounds that wou‘ld suppoft relief under the Rule.
Although Ms. Elbey has repeatedly claimed that the jﬁdément bf foreclosure was obtained
through fréua, she did not provide any evidencé of fraud. Instead, Ms. Elbey argued that the
Bank does not have stan‘ding fo enforce thé terms of the Note and the Mortgage, an issue which
was determined in the August 22, 2012 jﬁdgment. vSince Ms. Elbey failed to appeal the original
foreglosure judgrﬁent finding that the Bank did have the required standing, she was not entitled

to seek relief from the judgment on those grounds. See Tench.v. South Carolina Dept. of Educ.,

347 S.C. 117,121, 553 S.E.2d 451, 453 (2001) (holding that & party cannot invoke relief under
Rule 60 where it could have pursued the issue on appeal).
Even if Ms. Elbey were permitted to have her érguments considered on their merits, the

“

arguments are meritless. Ms. Elbey claims that the Bank does not have authority to enforce its

10



mortgage on the grounds that it has not obtained a eertiﬁcate of authority to transact business in -
the State of South Carolina. However, S.C Code § 33-15-101 specifically exempts “creating or’ .
acquiring any indebtedness, mortgages, and Asec‘urity interests in real or personal p’roperty” and
“securing or collecting debts or enforcing mortgages, security interests,‘ or other rights in
property securing debts” from the activities for which a certificate of authority is required. S.C.
Code § 33-15-101(7), (8).

Likewise, Ms. Elbey’s assertion that securitization of the loan wipes out the‘ mortgage
obligation is unsupportable under South Carolind law. The holder in possession of a mortgage-
backed promissory note may enforce the note and mortgage without a further showing that it is

the beneficial owner of the néte. See Bank of America, N.A. v. Draper, 405 S. C 214, 220 22,

746 S.E.2d 478, 481-82 (S.C. Ct. App. 2013) (finding that a loan servicer was a real party in
interest with standing to enforce the note and mortglége)t Accordingly, securitization of the loan
cannot affect a holder’s right to enforce the note and mortg‘age. Furthermore, contrary to Ms. |
Elbey’s assertions, production of the original note is not required to establish a party’s right to
enforce the note and mortgage if the party can otherwise establish that it holds the note or has the
rights of a holder. Draper, 405 S.C. at 223-24, 746 S.E.2d at 482-83 (ﬁnding that a loan servicer
had proven its possession of a note even though only a facsimile of the note wasoffered into |
evidence).

Since Ms. Elbey cannot properly challenge the original judgment of foreclosure on
appeal, the only issue to he resolved is whether the ‘Special Referee correctly reinstated the
- judgment subsequent to Ms. Elbey’s discharge by the Bankruptcy Court. Upon drscharge Ms.

Elbey’s assets ceased to be protected by the automatic stay under 11 U.S.C. § 362(a)(1) and the

Bank was entitled to proceed with foreclosure. See 11 U.S.C. § 362(0)(2)(C); In re Singleton,

11



358 B.R. 253, 256 (D.S.C. 2006). The trial court’s reinstatement of the foreclosure judgment on
November 12, 2013 was therefore proper. The trial court also properly updated the amount of
the judgment to include interest, charges, and reasonable attorney’s fees accruing during the

delay occasioned by the bankruptcy action and by Ms. Elbey’s nhmerous filings subsequent to

the restoration of the foreclosure to active roster. See Ex Pafte Moore, 346 S.C. at 287, 550
S.E.2d at 883 n.8 (stating that a trial .court has authority to modify all orders affecting a
foreclosure sale by subsequent orders). At no time has Ms. Elbey contested the amount of

updated interest, charges, or fees as i'dentiﬁed'inAthe‘NoAvember 12, 2013 judgment.

- CONCLUSION

For the reasons stated, this Court should affirm the judgment of the Circuit Court.

Mareh__2_,2015.l | B /Z)/g - - M
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