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10. -

STATEMENT OF ISSUES ON APPEAL
Trade Secret Injunction
Did the Circuit CoUrt'err by determining that a use and disclosure trade

secret lnjunctlon is proper where Appellee made no showing of irreparable
harm?: ,

' Did the Circuit Court err by determining that' a use and disclosure trade

secret injunction is proper where the Court made no finding that Appellee
is Ilkely to succeed on the ments’?

Dld the Clrcwt Court err by enforcmg contractual confidentiality prowsmns

_ that as wntten are unenforceable restraints on trade?

Did the Cll‘CUIt Court err by‘,lncorporatlng operative definitions from written

documents when Rule 65(d) specifically prohibits such?

Did the Circuit Court. err by awarding injunctive relief in the absence of

~ specific findings as required by Rules 52 and 65?

Did the Circuit Court -err by not limiting definitions. of confidential
information to exclude, for example, i_nformation obtained from customers?

Did the Circuit Court err by enforcing contractual confidentiality provisions
with injunctive relief when adequate remedies at law exist if any rights of -
Appellee were violated? - '

Disparagement Injunction

Did the Circuit Court err in enjoining Appellant from making allegedly-
damaging statements to customers, vendors, and employees when there
was no competent ewdence whatsoever of wrongdomg on the part of
Appellant?

Did the Circuit Court err in enjoining Appellant from making allegedly-
damaging statements to customers, vendors,  and employees when
Appellee made no showing of any irreparable harm and there are no
fmdmgs to substantiate such harm?

Did the Circuit Court err in enjoining Appellant from maklng allegedly-
damaging statements to customers, vendors,. and employees when
Appellee made no showing that it could prevail on the merits and the
Circuit Court made no finding that it can?



11.  Did the Cifcuit Court err in enjoining future speech when adequate
remedies at law exist if any rights of Appellee are violated?

12.  Did the Circuit Court err in enjoining future speech by using the vague
' term “any other statement meant to cause harm to LALLC?”

13. s the Circuit Court’s lnjunctlon against future speech an unconstitutional
prior restralnt’? _

. Adequacy of Bond
14. Did the Circuit Court err by requiring a nominal bond that will not

adequately compensate Appellant and by failing to make any findings to
support the amount awarded?

STATEMENT OF THE CASE

Lewallen Automation, LLC (“LALLC") commenced this action and filed ifs
Motion for Temporary Injuncti_on on September 5, 2014, (R.pp. 13-38; r.pp. 166-
67). On September 9, the Undersigned communicated with the Special Circuit
Judge,' requesting that LALLC be required to provide Appellant Mike Lewallen
' (“LeWalIen”) basic information as to the unspecified allegations of wrongdoing
and “trade secrets.” (R.p. 348).

On Septembef 19, 2014, LALLC filed additional affidavits of five
individuals. (R.pp. 234-35 (Satterwhite amended); r.pp. 236-37 (Smith); r.pp.
240-42 (Hughes); r.pp. 243-305 (Merritt); r.p. 306 (Blanton)).  LALLC alsp

amended the Compiaint, adding its parent company as a plaintiff. (R.pp. 39-

! For purposes of snmphcnty, this Brief will refer to the Special Circuit Judge

SImply as “Circuit Judge.”



. 71).2 Neither the additional aﬁidauits nor the amended complaint provide the
:A‘information requested by Lewallen.

On .September' 22, Lewallen and( the other Defendant, Everworks, LLC"
(“Evenmorks”), filed a Joint Motion to Strike Lewallen Automation’s affidavits.
" (R.pp. 380-88). The Undersigned agatn complai.ned that LALLQ was not
providing basic informatioh so as to permit Lewallen to respond; he requested
that the Circuit Court‘address this Motion prior to addressing the merits of
LALLC’s Motion for Temporary Injunction. (R.p. 488). On September 25,
Lewallen filed his Opposition to the Motion for Temporaryhlnjunction. (R.pp. 313-
say. R

The Clrcmt Judge convened a hearrng on September 29. (R. Pp. 106-43) A

. On September 30 Lewallen: frled supplemental arguments addressrng

representations Lewallen Automatron made at the September 29 hearing. (R.pp.
415-488 & V|deo) After LALLC responded to Lewallen’s discovery request,
~ counsel for Lewallen advised the Crrcurt Court that LALLC continued to refuse to
~ identify witnesses or. faots to support the underlylng claims. (R.pp. 489-90). On
October 7, Lewallen filed his Second.Supplement with regard to LALLC’s Motion
for Preliminary Injunctton and Lewallen’s Motion to Strike. (R.pp. 449-87).

On October 9, the Circuit Court issued the Order on the ‘Mo’tion_for
Temporary Injunction. (R.pp. 3-t1). The Circuit Court did not issue any Order

with respect to the Motion to Strike, but stated that it “has not considered any

2 The amendment of the pleadings does not impact the Motion, which was
not amended, and the Order only pertains to actions that would be adverse to

LALLC.



inadmissible hearsay in its ruling.” (R.p. 5). Lewallen served his Notice of
Appeal on October 10, which was received on October 16. (R.p. 492; r.p. 496).
The provisions of the Order relevant to this Appeal® are as follows:

3. Defendant Lewallen shall not use, directly or indirectly, or
disclose any confidential information or trade secrets of
LALLC, as defined by the parties in the Membership Interest
Purchase Agreement, § 1.01 and § 5.04, to mean:

any data or information of the Companies or
Purchaser that is valuable to the operation of
the Companies and not generally known to the
public or competitors

And in the Employee Agreement, paragraph 6, to mean:

Trade Secrets. Employee agrees that he will
not, during or after the term of this Agreement
with the Companies, disclose the specific
terms of the Companies’ relationships or
agreements with its significant vendors or
customers or any other significant and material
trade secret of the Companies, whether in
existence or proposed, to any person, firm,
partnership, corporation or business for any
reason or purpose whatsoever.

4. Defendant Lewallen shall not make any misrepresentation to
LALLC’s customers regarding [its] ability or capacity to fulfill
orders from such customers.

5. Defendant Lewallen shall not make any statement to
LALLC'’s customers, vendors or employees that suggests or
implies that any of [its] officers falsify financial records, that
[it] is going to cease business operations, or any other
statement meant to cause harm to LALLC.

3 Paragraphs 1 & 2 of the Order do not involve injunctive relief and Lewallen

has cooperated fully in disclosing electronic information and in reaching an
accord on any electronic discovery issues. (R.pp. 359-60 [{ 13-16; r.p. 116:14-
24; r.p. 491). Paragraph 7 of the Order simply involves the Special Circuit Judge
retaining jurisdiction and setting the length of the temporary injunction.

4



6. LALLC shall post bond with the Clerk of Court in the amount
of $2,500 prior to this Order becoming effective. See, Rule
65, SCRCP.

FACTS

LALLC is a proVider of industrial automation, custom electrical/pneumatic
panels, control systems; ‘a‘ndVOEM electrical panele. (R.p. 185 {1 3). Lewallen,
“the namesake of the"ce’mpeny, previdusly was president and an owner of LALLC.
- (R.p. 186 1]-5): Etien: befere he feunded Lewatlen Automation, he had prior.
"e)rperience“in_-the in‘(v'ikustry_and has developed meny contacts throughout his
career. (R.p. 357 1] 2-4). -;

After"LeweIIenland othere eold all interest in LALLC in December of 2012,
Ler/vallen remained with LALLC as an employee subject to a written employment
agreement (R pp.- 214-220) The Employment Agreement states that it is the
complete agreement of the parties (/d. r.p. 217 | 10). It contains no restrictive '
' covenent v(either a non-compete or nonfsolieit agreement). (Id.;rp.361924;rp.
109:8-9 (acknowledgment ot eounsel for LALLC that “[w]e do not have a non-
compete with Mr. Lewallen that we have Ioceted at this time”).

LALLC fired Lewallen,in theJune - July, 2014 timeframe. Lewavllen did not
. expect the termination and ‘was notseeking alternate employment at the time.
(Rp. 357 1 1). Lewallen subsequently obteined empleyment with Everworks.
The focus of Even/vorke is somewhat different than that of LALLC. (R.p. 358 7).
Everworks apparently has not teken any customers away LALLC and Lewallen
- has not used eny trade secrets or confidential information of LALLC in his

employment with Everworks. (R.p. 357 {IfI 5-6). Lewallen has not solicited



' WOrk from any'compar]y that was not already a customer of Everworks before his
emplbyrhe‘nti began with Eveiworks. (R.p. 362 1] 20).
After the hearing, LALLC finally resbonded to Lewallen’s discovery.
LALLC could not identify'any vendor or customer to which Lewallen made any
' djsparag_ing remark or ﬁis_representation. Nor would LALLC idenktify a single
‘v\)vitnéss' with 4k;1lowléd:géf to:- suppo& its allegatiqn that Lewallen has used or
disclosed any trade secret. (R.pp. 452-53, 457,‘459-61, 473-77). |
| © ARGUMENTS
Lewallen’s exceptions fall within three general areas: (1) the issuance of a
. use or disélosure trade secret injunction (R.pp. 7-8  3); (2) the injunctive relief
_v‘grant'ed as t_o'. the m'éking of future statements (r.p. 8 1 4 - 5); ‘and (3) thé_
nominal bond required (/d. { 6). |
The standard of review with respect to injunctive relief is the abuse of
discretion standard. Mails_ource, LLC v. M.‘A. Bailey & Assocs., 'Inc., 356 S.C.
| 363, 367, 58~8 S.E.2d 635, 637-38 (Ct. App. 2003).
.  THE CIRCUIT COURT'S USE AND 'DISCLOSURE INJUNCTION

REGARDING UNSPECIFIED TRADE SECRETS VIOLATES SETTLED
PRECEDENT AND TWO RULES OF PROCEDURE.

-A. The injunction ca'nnbt be squa'red with South Carolina’s well-
settled precedent regarding the standard for issuing
injunctions. :

Although the law of this State ié well settled that injunctions are to be
L "‘sparingly g'ra'nted, the Circuit Cduﬁ granted éxtraordinary relief without any
- competent evidence and without sufficient findings. “The remedy of injunction is

a drastic one and should be cautiously applied only when 'Iegal rights are



unlawfully invaded or legal duties are willfully or wantonly neglected.” Lefurgy v.
Long Cove Club Owners, 313 S.C. 555, 558, 443 S.E.2d 577, 578 (Ct. App.
1994); Denman v. City of CQIumbia, 387 S.C. 131, 140-41, 691 S.E.2d 465, 470
_ _(201 0)(noting that “[a]n injunction is a drastic remedy™) (quoting Scratch Golf Co.
v. Dunes W. Residential Golf Props., Inc., 361 S.C.} 117, 121, 603 S.E.éd 905,‘
907 (2004)), Rawlinson Rd. Homeowners Ass'n, Inc. v. Jackson, 395 S.C. 25, 35,
716 S.E.2d 337, 343 (Ct. App. 2011); James F. Flanagan, South Carolina Civil
Procedure 531 (3d ed. 2010).

For such a drastic remedy to be provided, the moving party must establish
that: |

(1) it would suffer irreparable harm if the injunction is not granted:

(2) it will likely succeed on the merits of the litigation; and

(3) thereis an inadequate remedy at law.

Scratch_ Golf, 361 S.C. at 121, 603 S.E.2d at 907-08 (citations omitted); Compton
v. South Carolina Dépt. of Corr., 392 S.C. 361, 366, 709 S.E.2d 639, 642 (2011);
Poynter Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 586-87,
694 S.E.2d 15, 17 (2010); see id. at 586, 694 S.E.2d at 17 (determining that
balancing the equities is no Ibnger a requirement for a preliminary injunction).

To ensure that injunctive relief comports with basic notions of due
process, South Carolina rules require that injunctions “shall set forth the reasons
for its issuance; shall be specific in terms; shall describe in reasonable detail, an;i
not by reference to the complaint or other document, the act or acts sought to be

restrained.” Rule 65(d), SCRCP.



For the reasons that follow, the Circuit Judge erred by entering an
injunction in the absence of a showing as to any of the three necessary
elements.

1. There was not even a valid attempt to show irreparable
harm.

LALLC bore the burden of proving irreparable harm. Strategib Res. Co.
v. BCS Life Ins. Co., 367 S.C. 540, 544, 627 S.E.2d 687, 689 (2006) (“The party
séeking an injunction has the burden of demons;crating facts and circumstances
warranting an injunction.”) (citing Calcutt v. Calcutt, 282 S.C. 565, 572, 320
S.E.2d 55, 59 (Ct. App.1984)). LALLC offered no competent evidence of the
threat of any impending harm, let alone irreparable harm.

The Circuit Court’s injunction is based solely on a hypothetical. There is
no finding of any actual threét, only a mere recitation by the Court that “Plaintiffs*
have made a éufficient showing of likely irrepérable harm “if Lewallen uses
certain confidential informatioAn of LALLC, including pricing information and
cost information.” (R.p. [Order at 4] (emphasis added)). In doing so, the Circuit
Cpur_t‘ simply disregarded the settled principle that surmising that harm is possiblé
|f wrongdoing occurs is not a foundatvion upon which injunctive relief can stand.
Injunctions simply are improper “where the anticipated [harm] is doubtful,
contingent, or conjectural.” Brading v. County of Georgetown, 327 S.C. 107, 115
n.8, 490 S.E.2d 4, 8 n.8 (1997); Welborn v. Page, 247 S.C. 554, 566, 148 S.E.2d

375, 381 (1966) (“Equity will not interfere by the granting of the extraordinary

4 As noted above, Plaintiff ASAG, LLC was not party to the pending Motion.



' .'remedy of.injunction where; the anticipated 'nuisance |s doubtful, contingent or-
conjectural.”); United States? v. Emerson, 270 F.3d 203, 262 (5th Cir.2001) (‘[A]
preliminary injunction will not he issued simply to prevent the possibility of some
remote future injury.”); Contlnental Grp Inc. v. Amoco Chems. Corp., 614 F.2d
351 358-59 (3d Cir.1980) (Under the Uniform Act injunctions are “not be issued
merely to allay-the fears:and appreh_en3|ons or to soothe the anxieties of the
parties. Nor will an injunction be issued to restrain one from doing what he is not
attempting and does not-intend to.-do.”l, quoted in Colorcon, Inc. v. Lewis, 792 F.
| Supp. 2d 786, 804 (E.D'. ‘Pa}. 2‘0r'11); Applied Indus. Materials Corp. V. Brantjes,
,_'891 F. Supp." 432, 437-38 (ND lll. 1994); cf. Delrnar Studios of the’CaroI‘inas V.
~ Kinney, 233 sc 313, 320, 104 s;E.éd 338, 342 (1958) (noting in context of non-
compete case: '"We cannot‘suhstitUte jassumption for proof.") |
. The entirety of the l__ALl_C’s argument is ‘based on the fact that, while
employed, Lewallen had access to confidential information. The theory goes
that, if he used such inform'ation for competitive‘ purposes it could possibly be
very harmful. But there is no evidence in the Record whatsoever that such a
thing has occurred |
The notion that injun:ctiVe relief is‘ possible merely because a high-level
employee had access to trade secrets is foreclosed by the Supreme Court’s
deC|sron in Mllllken & Co. v. Morin, 399 S.C. 23, 38- 39, 731 S.E.2d 288 296v
(2012) In Morin, the Supreme Court speCIfically noted that employee
confidentiality agreements are valid only if they allow an individual to . compete as

long as he or she is not using the employer's trade secrets. Id. at 38-39, 731



"S.E.2d at 296. That reasoning would make no sense if somehow one must
assume that compefinxg.requ;ires the use of trade secrets.

. The oornplefe' a)bs:en:ce of any competent evidence that Lewallen has.
y‘acted \:A?rongf'(rlly, or that he threatened to, is reason enough for vacating the
Temporary Injunction as to paragraph 3. There is no finding of any actual
wrongdorng, and it was error to enjom Lewallen based on the simple.assumption
that somethlng mrght possrbly happen |f he later chooses to act wrongfully.

2. LALLC made no showing that it can succeed — or even
begrn to prove the merits of its case.

From ’rhe outset of thrs case, LALLC has mexcusably refused to say what,
if any, evidence,sdpports its  allegations. The Undersigned has repeatedly
complained that LALLC wilr not specify such ihformation as the alleged trade
- secrets at issue (other than the one docurnentl that has never been used or - |
'disclosed irnproperly), or the source‘of its oontentions that Lewallen disparaged
it.° |

This failure, by: itself, should preclude oonsideration of any purported
‘“trade secret’ claim other than to the extent LALLC could show that it involved
the referenced- e-mail attachment. The first issue to address here is what
Lewallen Automaﬁon ,seeks;to proteot and whether it constitutes a trade secret.
Lowndes Prods., Inc. v. Brower, 259 S.C. 322, 191 S.E.2d 761 (1972) (“The -

threshold issue in any trade secrets case is not whether there was a confidential

LN This is true before the case was filed, after the Motion for Temporary,
JInjunction was filed, and even after LALLC responded to discovery. (R.p. 343;
* r.p. 349; .p. 488; r.pp. 382- 87 r.pp. 318-19, 326; r.pp. 416-17; r.pp. 489-90; r.pp.

449-53). -
10



relationship or a breach of contract or some other kind of misappropriation, but
whether, there was a tradci—: secret to be misapprbpriated.”); accord Carolina
-Chem. Equip. Co. v. Muckefnfuss, 322 S.C. 289, 295, 471 S.E.2d 721, 724 (Ct.
App. 1996). Because there?was no actual showing of any other information that
could constitute a trade seqret, LALLC failed to carlry its burden of proof at the
| outset. ‘ o

| The Circuit Couﬁ never made a finding that LALLC could prevail, and
certainly never cited any évidence that would suggest Lewallen is using or‘-
disclosing anything that could be protected. All LALLC offered was hearsay that |
the Circuit Court stated was not considered. (R.p. 5).

The Circuit Court mien_tions the fact that, in January, 2014, Lewallen
emailed a documen_"t to Hihself v_anAd to an acquaintance. (/d.)® Lewallen
provided unrefuted proof,‘h;‘)wever, that he has not accéssed the attachment to
the e-mail after January 20, 2014.— more than six months before LALLC fired him

and well before there was any disbute. (R.p. 35951} 15 & attachments). The
. document does not contain .information regarding th’e only project that Lewallen

can surmise to be at issue, and he has never used or disclosed the document to

anyone after his LALLC emp]oyment. (R.p. 360 11 17-18).

s There was confusion about this document at the hearing as Lewallen had

no recollection of emailing it. (R.p. 116:11-14; r.pp. 358-59 9 11-13 [Lewallen
Aff.]). In the interest of candor and full disclosure, the Undersigned represents
that, subsequent to the hearing, he learned from the acquaintance that she did
receive the document in January, 2014. The Undersigned will not explain further
in light of Rule 210(c), SCACR. The Undersigned offers this representation
merely to avoid the appearance that he is perpetuating a representation made
below that, while truthful as to Lewallen’s recollection, could be construed as
misleading to this Court if not clarified as additional facts have become known.

11



B. The Circuit Judge erred by relying on contractual provisions
that are unenforceable in South Carolina.

The contractual provisions here, which are general and unspecific, are not

enforceable. Boilerplate agreements that do not advise employees as to what

specific information they aré to protect are a nullityf. For example, in Carolina

Chem. Equip. Co., Inc. v. Muckenfuss, 322 S.C. 289, 471 S.E.2d 721 (Ct. App.
1996), this Court held invalid a provision that defined;confidential information as:

[Alny knowledge or information concerning any process, product, or
customer of the Corporation and more generally any knowledge or
information concerning any aspect of thie business of the
Corporation which could, if divulged to a direct or indirect

- - competitor, adversely affect the business of the Corporation, its
prospects or competitive position. Seller shall not use for his own
benefit any trade secret of the Corporation in any manner
whatsoever ! f

Id. at 293, 471 S.E.2d at 723. The provisions in Muckenfuss are actually more
precise than the provisions at issue here that obliquely refer to “any data or
information of the Compariies . . . that is valuable to the operation of the
Companies and not generélly known to the public or competitors” (r.p. 192 §
1.01), as well as “any other significant and material trade secret of the
Companies” (r.p. 216 ] 6). Yet, even the provisions in Muckenfuss did not pass
‘muster..

The contractual provision at issue here does not identify any

specific trade secrets; rather, it defines trade secrets so broadly

that virtually all of the information Muckenfuss acquired during his

employment would fall within its definition. See Service Centers of

Chicago, Inc. v. Minogue, 180 lll.App.3d 447, 129 Ill.Dec. 367, 372,

535 N.E.2d 1132, 1137 (1989) (“By defining confidential information

as essentially all of the information provided ... the confidentiality

agreement amounts ... to a post-employment covenant not to

compete which is completely unrestricted in duration or
geographical scope.”); cf. AMP Inc. v. Fleischhacker, 823 F.2d

12



1199 (7th Cir.1987) (noting the risk- plaintlffs run by producing long
lists of general areas of information which contain unidentified trade

- secrets instead of identifying specific trade secrets). Therefore, the
contract provision here is unenforceable as a matter of Iaw

' at 296, 471 S.E.2d at 725.
Because the contractlual provisions here are even less specific than those" '
at issue in Muckenfuss, they also must be disregarded as a matter of law and

cannot be the basis for any rélief

C. The Circuit Judges use and disclosure injunction violates

Rule ~ 65(d) by incorporating operative  definitions from
documents. . : -

Rule 65(d) requires that fany_, injunction itselt shall describe the specific
prohibitions, and “not by reference to the complaint ovr other document." Rule 65
SCRCP. Lewallen pointed this out after LALLC sought an injunction that simply
- .referred to |ts boHerplate “kltchen smk” confidentiality provisions. (R.pp. 317,

A333 34 335 rp 415 (“[A]dopting Lewallen Automations improper boilerplate - -

~ documents for purposes ofinjunctive relief would vioIateRuIe 65(d) on its face.”).
Although ‘the prohibition in the Rule is ~unémbiguous, the Circuit Court
nonetheless not only referenced_ the documents, it incorporated them. (R.pp. 7-8
- 913). The error could not be rfnore clear.

Nor can the error bo ciismissed as harmless. For example, Section 1.01 of
the Membership 'Intorest Isurchase Agreement simply states: “Confidential
'Infor’mation’ means any data or information of the Companies or Pnrchaser that

is valuable-to the operation; of the Companies and. not generally known to the

13



- public or competitors.” (R.;j). 192).” There simoly is no palpable limit to such
terms as “[ajny data . . . thet is valuable.” The Order not only does what Rule
65(d) specrfically prohibits, : but a prohibition based on a subjective standard
applicable to all “data” also could never satisfy Rule 65(d)'s mandate that an
injunctron “shall be specrfic in terms.” See Gibson v. Cline, 28 N.C. App. 657,
"659 222 SEE. 2d 478 479 (1976) (“Reference to some other document is not ‘
sufficient to provide a descnption of the act or acts enjoined or restrained.”)
(C|tat|ons omltted) ’
ereW|se the Employment Agreement, which the Circuit Court also
incorporated -by reference, ‘does not provide the specificity required by Rule
65(d). Paragraoh 6 of the iEmployment Agreement: precludes the disclosure of
~ such things as “any other signiﬂcant and material trade secret of the Companies.”
(R.p. 216 1 6). Generic proscriptions against using such things as “proprietary

materials” or “trade secrets” simply are too vague to be enforceable. Sanford v.

Article 11 of the Agreement itself makes clear that this is reference to the
- due diligence materials exchanged prior to the transaction — none of which are at
issue here. (R.p. 203 ] 3.19(d)). To the contrary, at the time it filed its Motion
LALLC alleged that the information at issue in this case are purported secrets it
generated subsequent to the transaction. (R.p. 16 [ 13).

.7' ’

8 This specificity requirement is a mandatory aspect of due process. United

States v. McAndrew, 480 F. Supp. 1189, 1192 (E.D. Va. 1979) (citations .
omitted). “The Rule was designed to prevent uncertainty and confusion on the
part of those faced with injunctive orders, and to avoid the possible founding of a
" ‘contempt citation on a decree too vague to be understood.” CPC Intl, Inc. v.
Skippy Inc., 214 F.3d 456, 459 (4th Cir. 2000) (quoting Schmidt v. Lessard, 414
U.S. 473, 476 (1974)). “The drafting standard established by Rule 65(d) is that
an ordinary person reading the court's order should be able to ascertain from the
document itself exactly what conduct is proscribed.” 11A Charles A. Wright,
Arthur R. Miller, et. al, Fed. Prac. & Proc. Civ., § 2955 Form and Scope of
Injunctions or Restraining Orders.
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| RDA Consultants, Ltd., 244 Gé. App. 308, 312, 535 S.E.2d 321, 325 (2000)
(citations omitted); Union Pac. R. Co. v Mower, 219 F.3d 1069, 1073, 1077 (9th
Cir. 2000) (injuvrnction against disclosure of “information or communication of a
confidential nature, including fhe information and communications described in

I

the accompanying fjndingsiof fact and conclusions of law, that he acquired,
learned, or helped to generéte during his emploﬁneﬁt by‘[UP] or while he was a
consultant for plaintiff” simplly “does not evén come close to satisfying Rule 65's
- specificity requirements; it _:provides little, if any, guidance to [enjoined p'arty]
regarding how he should determine what particular information is confidential or
privileged”). |

Given LALLC’s propevnsity to argue that even information readily found on

”9

the Internet is a “trade secret,™ such boilerplate and unspecific language is

° At the hearing in this matter, counsel for LALLC asserted that the “trade

secrets” at issue included such information as the identity of its employees, what
they do, and the operations in their plant. (R.p. 123:45; id. at 137:25 - 138:10).
With LALLC’s ownership’s involvement, however, LALLC’s employees post their
credentials on Linkedin as well as the customers for which they work. Further,
the supposedly-secret operations of the plant are featured in a video posted by
LALLC on the Internet. (R.pp. 415-48 & Exhibits A & B (video)).

Finally, there is no protectable interest in the mere identity of customers.
.See, e.g., Atwood Agency v. Black, 374 S.C. 68, 72, 646 S.E.2d 882, 884 (2007);
Jerry Cohen & Alan S. Gutterman, Trade Secrets Protection & Exploitation at 99-
100 (ABA/BNA Books 1998) (“Courts are uniform in holding that a business does
not have a proprietary interest in its customers; however, trade secret protection
may be available for customer lists compiled by the former employer, as well as
for lists that extend beyond the names and addresses of the customers to other
items with an element of independent economic value.”) (footnotes omitted) (r.pp.
401-02); Novacare Orthotics & Prosthetics East, Inc. v. Speelman, 137 N.C. App.
471, 478, 528 S.E.2d 918, 922 (N.C. Ct. App. 2000) (no trade secret at issue
where employee developed a relationship with the customer and “any information
used to contact the clients would have been easily accessible to defendant
through a local telephone book”); Combs & Associates, Inc. v. Kennedy, 147

15



~ precisely what Rule 65(d) was meant to prohibit. Merely incorporating it into an
| Order simply éompoUnds thé violations of Rule 65(d) and makes it impossible for
Lewallen to determine how to work in his chosen- ﬂeid in a manner that does not
violate the Temporary lnjuﬁction. Accordingly, the Order should be vacated
because that is precisely thei situation Rule 65(d) was created to avoid.

D. The Circuit Jiudge violated Rules 52 and 65(d) by failing to

. provide fmdmgs and detailed reasons as to why relief was
necessary. {

“‘Rule 52(a) requires tihe court to make findings of fact and conclusions of
law in granting or denying temporary relief. Likewise Rule 65(d) requires the
order to set forth the reasons for the relief . . . .” Flanagan, supra at 535 (citing
Rules 52(a) and 65(d), SéRCP). Because LALLC provided no competent
'eVide_hce, it comes as no sufrprise that the Circuit Court made no findings of fact
that Lewallen has threatened to use or disclose any trade secret or confidential
information since LALLC terminated his employment.’® Without such findings,
and none are possible with this Record, injunctive relief simply cannot be

sustained.

N.C. App. 362, 555 S.E.2d 634 (N.C. Ct. App. 2001) (sales representative’s
~ customer database was not a trade secret, since database could have easily
been compiled through public listings, such as trade show and seminar
-attendance lists).

The Court merely poihted to the forwarding of the e-mail half a year before
any dispute that was not accessed since as evidence of disclosure prior to this
action. (R.p. [Order at 4]).

10
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E. The Circuit Court erred in notﬂlimiting customer information to
information not provided by the customer. '

While employers have every right to expect that employees do not pilfer

| ‘customer-related trade secrets for use to the' employers disadvantage there |s

' ‘no legal basis from enjoming former employees from using the same |nformat|on |
if obtained from the customier itself. Here, the Clrcwt Court erred by enjoining
- Lewallen from using |nformat|on regardless of its source.

Information belonging to a customer that a cUstomer chooses to share is
not a trade secret belonging to Lewallen Automatlon Systems Dev. Serwces
Inc V. Haarmann 389 Il App 3d 561, 577 907 N E.2d 63, 77 (Il Ct App.’
2009); Softchoice Corp V. MacKenzre 636 F. Supp 2d 927, 939 (D. Neb. 2009).
(rejecting trade secret claim where “the only informatlon that could arguably be
Categorized as ‘secret,’ that is, pricing informationj, [came] from the potential
2 _cu_storners themseive_s, vi/ho; freely shared. the information with him in hopes of
; obtaining ‘a lower price”). ;BeCa_use the injunction is not limited properly to
recognize this point,» it is too broad to protect a'nyllegitimate interest of LALLC.

F. To the extent the Temporary Injunction was granted to enforce
contractual prowswns, adequate remedies at law preclude
injunctive relief

The C|rcu1t Courts,\ adoption of the membership- interest purchase
agreement and..employmenté agreement terms also lS errori in that injunctive relief
is not appropriate for purposes ‘of enforcing contra'ctual provisions. Specific
performance injunctive relief may be ordered only where no adequate remedy at
_ ' law exists. Time Warner C,‘;able“v. Condo Servs., lnc., 381 S.C.. 275, 284, 672

17



S.E.2d 816, 820 (Ct. App. 2009). Injunctive relief is improper for purposes of

- enforcing the referenced cohtracts Milliken & Co. v. Morin, 386 S.C. 1, 8, 685

: S.E.2d 828 832 (Ct. App. 2009) (notlng that an actlon by an employer to enforce

a confidentiality agreement |s an action at law and that adequate remedies at law
preclude |nJunct|ve relief as Ito enforcement of the agreement) affd as modified,
399 S.C. 23, 731 S E.2d. 288 (2012) MarlSource LLC v. MA. Bailey &

N Associates, 3‘5.6 S.C. 363,‘_ 369-70, 588 S.E.2d ,635, 639 (Ct. App. 2003)

.(adequate legal remedy 'exists for loss of business attributed to alleged breach of
nOncompete , ag.r,eement)‘,‘ ._oiverru(l_‘e_.d» on other grounds, Poynter Invs., Inc. v..
Century Builders of Piedmont, Inc., 387 S.C. 583,694 S.E.2d 15 (2010).

i THE CIRCUIT» couRt 'ERREID BY ENJOINING FUTURE SPEECH.

A.  There is absolutely no basis for injunctive relief as to
- unproven statements allegedly made to unidentified persons.

1. There is no evidence of wrongdoing by Lewallen.
The Circuit Court fmade no finding that Lewallen made improper |
statements to any customer vendor or employee.1:1 In fact, nobody claims to

have heard Lewallen ‘make! mlsrepresentatlons to LALLC s customers regarding

. ‘[|ts] ab|I|ty or capacrty to fulfrll orders " (R.p. 8 14 (Order at 6]) Nor has anyone

| clarmed to hear LewaIIen make any statement to LALLCs customers, vendors
or employees that suggests or implies that any of LALLC’s officers falsify

financial records,” or that LALLC was “going to ceasfe business operations.” (/d.

- As Lewallen pointed out at the hearing, even though LALLC controls the
current employees, not one -of them signed a sworn statement to support its
claims. (R.p. 131:11-19 [transcript at 26]). Nor haslany vendor or customer — if
any exist — stepped forward to support LALLC’s allegations.

18
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1] 5). Even_a_fter Lewallen requested information in %discovery, LALLC could not

1
'

name a single person whof even claims to be a witness to such statements.
l

(R.pp. 449-53). All LALLC offered was purported hearsay, upon which the Clrcurt

l
Court disavowed any reliance. (R.p. 5 [Order at 3]). There srmply is no
| cognizable argument that LALLC satisfied the first basic requirement for

obtarnrng an |njunct|on

| oo
‘ C
2.  LALLC offered no evidence whatsoever of any harm, let

alone |rfreparable harm. ,

The Circuit Court also never made any findinQ that there exists the threat
of irreparable harm from any statements Lewallen may have made. In addition to
-offerrng no competent evrdence of wrongdorng, LALLC offered no evidence of
' 'any rrreparable or even actual harm. LALLC alluded to a customer which it
frnally acknowledged to be Mrchelrn as Lewallen assumed from the location crted
(R.pp. 225-26 11 4-7). Puttlng aside the fact that Mrchelln already was a
. customer of EvenNorks',""'LALl_C never refuted Lewallen’s showingthat Everworks
is not performin'g workon}the .Ardmore project. (R.p. 357 f] 5). Even if Michelin
moved _busi}ness from LALLC to Evenlvorks, that l|s not evidence that would
support injunctive relief as to futu're speech. Cf. Vl/illiams v. Riedman, 339 S.C.
251, 280, 529 S.E.2d 28 43-44 (Ct..App. 2000) (mere fact that clients transferred
to competitor e'mployee’s termination is not sufficient to establish that Williams
mrsapproprrated trade secrets especrally srnce customers were with the
employee prior to the employer purchasrng the busmess)

Accordingly, although LALLC made no effort to satisfy its burden where :

Lewallen can discern the ldentrty of a customer allegedly at issue (despite
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LALLC'’s efforts to withhold the same), he provided unrefuted proof that there is
neither cognizable nor irrepérable harm.

3. LALLC’s own'representations: belie the notion it could
ever prevail.

The Circuit Cburt ne:ver made a specific finaing that LALLC could evér
prevail, and certainly notv or{e that it was likely to. Again, this is an undeniable
result of the fact that LALLé has offered no compet:ent evidence of wrongdoing
with regard to the making qf statements to customers, vendors, or employees.
Even when required to disclose such information in_discovery, LALLC identified
no witness, and offered no evidence, to support its claims. (R.pp. 449-87).

4. If any hZarm was conceivable and supported, there is an
adequate legal remedy.

Any loss of business attributed to alleged tortious conduct can be
~remedied at law. In fact, as the Fourth Circuit Court of Appeals has noted,
| .“[g]'enerally_an' injunction wi]l not issue to restrain torts, such as defamation or
harassrﬁeht, against the person. There is usually én adequate remedy at Iaw
which may be pursued in éeeking redress from harassment and defamation.”
Alberti v. Cruise, 383 F.2d 268, 272 (4th Cir. 1967) (citations omitted).

The prohibition again\:e,t injunctions against future harmful speech, which is
discussed more fully below, is applied routinely to Qeny injunctive relief against
departed and competing former employees because of the adequacy of legal
remedies. E.g. Vartech Sys., Inc. v. Hayden, 951 So. 2d 247, 262 (La. App. 1
Cir. 2006) (“We must re\)erse the injunction as to [employer's] claim for

defamation, because should such activities occur, Eit would have an adequate
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remedy at law, i.e., a civii'action in tort for damages. Indeed, even if the
defen_dants' words v_\rere idefamatory, an injunction would not be a proper
remedy.”); Daugherty v: 'Allejn, 729 N.E.2d 228 (Iind.g Ct. A(pp. 2000) (defamation
injunction against former éemployee is improper‘% because there exists an
adequate remedy at law); I;-Iigh' Country Fashiohs, ?Inc. V. Marlenna Fashions,
Inc., 257 Ga. 267, 267, 357 'S E.2d 576, 577 (1987) i(reversing injunction against
’vmaklng disparaging statements to prospectlve customers of the appellee
regardlng the appellees busmess publishing materlals WhICh contained untrue
misleading statements and other false |nformat|on, and giving other false
information to prospective customers); Brannon v. Am. Micro Distributors, Inc., '
255 Ga. 691,'69i, 342 SE2d 301, 303 (1986) (reversing injunction issued
against. former company p:,r_eside‘nt for cOmmunic’ating false and misleading
information concerning corpEoration to business customers or potential business

customers).

B. - The Circuit Court’s Order is too vague and lacks the requisite
findings. '

As discussed above[ injunctions must provide specific guidance to the
| 'enjomed persons in order to comport with South Carolina rules and due process
Although the Circuit Court was specmc in several regards as to what Lewallen.
'should not say, it included 'a breathtakingly-broad catchall prohibition against
making “any other statement meant to cause harm to LALLC.” (R.p.815).

At the hearing, the Qircuit Judge‘ properly recognized that it was
constrained from granting an injunction against competition itself as there are no

'agreements or legal impediments to Lewallen competing once LALLC fired him.
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"}‘(Rﬂ.-o...‘126:1"8-21 [transcript pL21]). Given the;boundiess arguments LALLC has
“proffered, almost any statement Lewallen makes for the purpose of obtaining
work for EvenNorks could be the baSIS for a forthcomrng contempt motion as
‘mean[ing] to cause harm to.LALLC ?

- An rnjunctron must provrde “fair and precrsely drawn notice of what the
|njunct|on actually prohlbrts Granny Goose Foods Inc. v. Brotherhood of
Teamsters, 415 US 423, 444 (1,974). The requrrements are mandatory so as to
“prevent uncertainty a‘nd confusion on the p'arti of those faced with injunctive
orders, and to avoid the possible founding of a contempt citation on a decree too
: : vague to. be understood " Schmidt v. Lessard 414 U.S. 473, 476 (1974).
Because no reasonable person could drscern what might trigger an argument for
contempt given the “any other- statement” provrso, the Temporary - Injunction
violates the fundamental due process mandat_es‘ of Rule 65(d), SCRCP‘. |

C. The Circuit Court’s Order constitutes an improper prior
restraint.

| The Circuit Court declined to grant LALLC’s request for a defamation
injunction, concluding properly that “such is typrcally not the ‘basis for an
injunction.” (R p. 6 [Order at 4]) However, the ordered prohibition against future
speech, including the sayrng of anythrng ‘meant to cause harm,” suffers from the

same Constitutional infirmities as do defamation injunctions.12

12 “‘Absent extraordinary circumstances, injunctions should not ordinarily

issue in defamation cases. Some courts have ruled that equity will not enjoin libel
and slander unless a continuing irreparable injury is shown.” 42 Am. Jur. 2d
Injunctions § 96. Even academics, who advocate for a loosening of the
restrictions on the bar against injunctions, recognize how deeply ingrained the
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The term prior restraint is used “to describe . . . judicial orders forbidding
certain communications 'w'hen.> issued in advence of the time that such
communlcatlons are to occur” Alexander v. Unlted States 509 U. S 544, 550‘
| "(1993) (quotlng Melvin B. N|mmer Nlmmer on Freedom of Speech § 4.03, p. 4— :
14 (1984)); Dorman V. Alken Communlcatlons Inc 303 S.C. 63, 66 n. 3, 398
'S.E.2d 687, 689 n. 34‘ (1990) (recognizing that a prior restraint is “suppressing
. speech because of its conteht before_'the epeech :is communicated.”) (quoting In_y

re G. & A. Books, Inc;, 770 F.2d 288, 296 (2d Cir.1985)); State-Record Co. v.

rule remains in the common Iaw even when it pertains to matters of purely
private concern; , -

The no-injunction rule has been a fixture of Anglo-American law for

 more than three centuries. Well before the First Amendment was
ratified, it was taken as a given by judges and lawyers: that
injunctions, including permanent injunctions following trial, were not

- permissible remedies in defamation actions. The rule's lineage can
be traced to the backlash that arose from England's infamous Star
Chamber, which “served as an unhealthy hybrid of legislature and
court,” issuing laws and trying those accused of libel or slander
‘while acting “both as Judges and Jurors ” -

David S. Ardia, Freedom of Speech Defamatlon and Injunctions, 55 Wm. &
Mary L. Rev. 1, 18 (2013) (footnotes omitted) (R.pp. [Opposition Exh. 10]); Alberti
'v. Cruise, 383 F.2d 268, 272 (4th Cir, 1967) (“Generally an injunction will not
issue to restrain torts, such as defamation or harassment, against the person.
There is usually an adequate remedy at law which may be pursued in seeking
redress from harassment and defamation.”) (citations omitted); Femandez v. N.
Georgia Reg'l Med. Ctr., Inc., 260. Ga. 765, 766, 400 S.E.2d 6, 8 (1991)
(reversing injunction to preclude discussion or solicitation of information about
corporate business operatlons as “equity will not enjoin libel and slander”);
Pittman v. Cohn Communities, ‘Inc., 240 Ga.. 106, 108, 239 S.E.2d 526 (1977)
(“[E]quity will not enjoin libel and'slander ). (citations omitted); Vrasic v. Leibel,
106 So. 3d 485, 486 (Fla. Dist. Ct. App. 2013) (“Florida’s courts have long held
~that temporary injunctive relief is not available to prohibit the making of
defamatory or libelous statements.”) (citations omitted); Kyritsis v. Vieron, 53
~.Tenn: App. 336, 345,-382 S.W.2d 553, 557 (1964); Am. Univ. of Antigua Coll. of
Med. v. Woodward 837 F. Supp. 2d 686, 701 (E.D. Mich. 2011).
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State 332 S.C. 346, 350 n, 7, 504 S.E.2d 592, 594 n. 7 (1998) (proscriptions
' agalnst prior restraints apply to judicial injunctions).

“Any prior restraint on expression comes to this Court with a heavy
presumption against its conétitutional validity.” Organization for a Better Austin v.
Keefe, 402 U.S. 415, 419, (1971). As a res‘ult, courts routinely recognize that
' injUnctions against alleged competitors ahd former employees constitute
irﬁproper prior restraints inz violation of constitutional rights, even where the

|
speech does not involve matters of public concern.”® David S. Ardia, Freedom of
Speech, Defamation, and Injunctions, 55 Wm. & Mary L. Rev. 1, 3-4 (2013)
(‘Modern courts most often cite the First Amendment’s prior restraint doctrine as
a reason to deny injunctive |:relief ... .") (R.pp. 394-95); e.g. Alberti, 383 F.2d at
272; Marketshare Telecom, :L.L.C. V. Ericssbn, Inc., 198 S:\W.3d 908, 918 (Tex.
App. 20086) (noting in an unfair competition céSe that, “defamation alone is not a
sufficient justification for restraining an individual's right to speak freely” and that
an order restraining defamation was an unconstitutional prior restraint); Cohen v.
Advanced Med. Grp. of Georgia, Inc., 269 Ga. 184, 184, 496 S.E.2d 710, 711
(1998) (reversing injunction against disparaging statements of overcharging,
fraud, intimidation of patiehts, and not paying the plaintiff and noting that,
“[clonsistent with this Court's firm policy to protect the right of free speech, we
apply the general rule that “equity will not enjoin libel and slander,” on the

grounds that it constituted an impermissible prior restraint).

3 Matters of public concern receive heightened scrutiny under the

Constitution, but governmental prohibitions against speech, including injunctive
action by the judiciary, also warrant First Amendment protections. Snyder v.
Phelps, 131 S. Ct. 1207, 1215, (2011).
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There simply is no b?asis for the Circdit Court to have distinguished the
prior restraint it issued from the one it fouhd to be impermissible. For this reason

 as well, paragraphs 4 and 5 of the Injunctlon must be vacated.

‘III,. THE CIRCUIT COURT ERRED IN REQUIRING ONLY A NOMINAL
- BOND. '

In the alternative to the above argurnents;, any injunctive relief this Court
finds to be proper should be implemented onl;%/ after an adequate bond amount is
determined. Rule 65(c), SCRCP. Without aniyexplanation, the Court assessed
a bond of a mere Two Thousahd Five ‘HUnd}red DoIIars. (R.p. 8 1] 6). Such a
,hominal amouht cannot begin to compensate Defendaht Lewallen even for the
costs he Will’ incur in establishing that injurjcti\re relief is improper. Atwood
Agency v. Black'374 S.C. »68 73, 646 S.E.2d 882, 884 (2007) (nominal bond
premised on notion that the injunction is proper violates Rule 65(c)); AJG
Holdmgs LLC V. Dunn 382 S C 43, 50 n. 3, 674 S.E.2d 505, 508 n. 3 (Ct. App.
- -2009) (recognizrng thatfcostsin the rule include “court and other costs”), affd,
Op. No. 27455 _(S.C. Octoher 22, 2014). The totalit)r of this claim cannot be
decided _until atter .an éppeel Martin v. Paradlse Cove Marina, Inc., 348 S.C.
379 385, 559 S.E.2d 348 351 (Ct App 2001). Accordingiy, should- this Court
determine that-injunotrve relref_is proper, paragraph 6 of the Order should
'"nonetheless be vaoated and remanded for a determination as to the amount that

would adequately compensfate Lewallen should he ultimately show that relief

should not have been granted.
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CONCLUSION

“For ‘the reasons set forth above, thié Court should vacate the Ordér ,

|

granting injunctive relief.

Respectfully: submitted,

" Brian P. Murphy S.C. Bar No. 6770
Stephenson & Murphy, LLC
' 207 Whitsett Street

Greenville, South Carolina 29601
(864) 370-9400:

| Attorneys fo;rAppeIIant :

February 16,2016 .

26



