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STATEMENT OF ISSUES ON APPEAL

Yhether Appellants due process rights and constitutiomal
right to a jury trial under the United States and South
Carolina Comstitutioms were violated whem the Solicitor
thr@at@m@d'ﬂppellant with a life without parole semtence
if Appellant refused to cooperate and accept the guilty

plea offer made by the Solicitor.

Yhether the trisl court committed error im denying the

motion for mistrial by the defemse,

Yhether the trial judge erred im denying the defense
motion for & directed verdict om all of the assault and

battery charges,

Yhether the trial judge gave an erromeous jury charge

regarding the upgreded imdictmemt for attempted murder.



STATEMERT OF THE  CASE

Appellant was origimally charged with four coumts of
assault and battery by mob, second degree. Om April 9, 2014,
Appellant was imdicted by a Richland County Grand Jury for
attempted murder, three counts of assault and battery im the
second degree, smd carrying @ comcealed Yeapom, A@p@llan& stood
trial as charged om Jume 23, 2014 before Judge James R. Barber,
ITT. Luck Campbell, Dolly Gerfield, and Ramie Shalabi represented
the State, Att@rﬂ@yé Aimee Zmroczek and Wade Dowtinm represented
Appellant, The jury returned a guilty verdict om all charges
except ome, and foumd Appellamt guilty of the lesser included
offense of assault and battery third degree on onme of the counts,
Appellant ves sentenced to nandatory life without the possibility
of parole for sttempted murder under the recidivist statute,
vith three y@ars consecutive for assault and battery second
degree, comcurremt three year terms for the remaining assault
and battery charges, ninety days for carryimg @ comcezled Yeapom,
and thirty days for sssault and battery third degree, Appellate
Defender David Alezamder filed am ANDERS BRIEF OF APPELLANT,
and this Court gramted Appellant wntil July, 2015 to file am

ANDERS PRO SE RESPONSE. The PRO SE RESPONSE follows,



APPELLANTS ARGUMENT IN RESPONSE

Appellants due process rights and constitutiomal right

to @ jury trial umder the.United States and- Scuth Caroclina

Constitutuions were violated whem the Soliciter threatened

Appellant with a life without parole sentewmce if Appellamnt

r@fused to sccept the guilty plea offer made by Solicitor.

_ Appellant states the claim that his due process rights
and C@msti&@&i@nal right to 2 jury trial were violated at the
moment Sclicitor first threatemed Appellant with the life without
pareole semtence IF APPELLANT REFUSED TO ACCEPT HER OFFER., The
Solicitor unjustly and wnethically comjoined the plea offer
vith the threat of enhanced charges that would result im a life
wi&h@ué parole semtence if Appellant refused. Appellant properly
-assessed the situsation, gave dve comsideratiom to the legal
ramifications of the attempted murder charge, and concluded
that the °either - or' guilty plea bargain was not a bargain
at all, by reason that there was mever amy imtent by Appellant
to commit murder, Ther@ﬁ@rep Appellant relieﬂ on his defemnse
counsel and the integrity of the judicial creed of Jjustice for
8ll to extract the truth of Appellamts assault and batteries,
one of which imflicted serious bodily harm. However, the Solicitor
also harbored a reliamce, ome that Appellant would succomb to
the either or guilty plea offer, so that tﬁe Solicitors turastyle

of comvictions would contimue to spim. This manneir of supplanting



convictions for justice, usimg the threat of severe penal
enhancement in order to secure the guilty plea is comtemptible,
as well as constitutionally unsoumnd. Both Usited States and
South Carolins Constitutioms comfer guarantees and protectiomns
to ensure that Defendants may have their day im court withowmt
being pressured, threatened, coearced, or exposed to duress

ir any form, yet appellaent wes threatemned outright by the Selicitor,
and the Solicitors admissiom of this threst is documented by
the record at trial tramscript, p. 450, limes 1 - 5, vhere the
Solicitor stated, "Judge, the State did esercise Its discretion
in seeking life without parole agasimst Mr., Ard. This was 2 made
=== a decision made IF WE WENT TG TRIAL. MR. ARD WAS GIVEN
SEVERAL OPTIORS TO PLEAD". This sdmission is tramsparent im
shoving the element of threat, amd fully supports Appellants
claim of a due process vielatiom. The Soliciter literally used
the cloak of authority to bring retaliatiom againmst Appellamt
for what the Solicitor perceived as Appellanmt 'disruptimg’® her

continuous stream of courtroom comvictiems. Im Bordemkircher v,

Hayes, 434 U.S. 357, the Court handed down a Emlimg specifically
relevent to the crimimally accused Defendants that directed a
Seolicitor may n@t make a chargimg decision vindictively, as

has occurred im this case, A Justice im Bordenkircher, in a

dissenting opinion, stated that the Due Process Clause "ought
to protect agaimst prosecutorial vindictivemess™, Appellant

seeks this Court will find the primciple appliceble to the



present claim. SEE ALSO, Lafler v. Cooper, 132 S.Ct, 1376 (2012)¢

Missouri v. Frye, 132 S.CT. 1399 {(2012); Miller v, Alabama,

o

132 S.Ct. 2255 (2012). In accord with the.r@@@mt cases listed
above, the South Carclimas Comstitution, under Article 1, €14,
protects the criminal Defendant by the published declaratiom
that the right of trial by jury shall be preserved imviolaste.

This is a resounding echo of the guarantee bestowed by the

U.5S.C.A, Sizth Amemdment, SEE, State v,. Forrester, 343 S.C. _
637, 541 S.E.2d 837 (2001), where it was held by this States
highest Court that the language drafted im Article 1, Y14 of

' the South Careolina Comstitutiom provides greater protection

of the right of Sowth Carolinmizmns tham the U.S.C.A., Fourth Amemnd-
ment, and THEREFORE, & Soliciteor may mnot use a life without

parocle semntemce to penalize [thfeat@n] this Appellamts exercise

of his right to a jury trial, as was dome by App@llénto While

the procedural obligatioms of the Solicitors Office encompass
every facet of prosecutiom im representation of the State, the
Solicitor may mot abuse discretionary authority by exceeding

the limits placed upem that Office by the Unmited States and

South Carolima Comnstitutions. The receord of the proceedimg exposes
that the Solicitor im this case crossed the threshhold of
unethical comnduct, and asks this Court to agree that the Soliciter
sbused her discretionm when she threstemed Appell@nt with the

life without parcle om at least two occassions.



The trial court committed error im denying the motion

for mistrial by the defense.

In. the testimony of State Witmess Scott Flemming, trial
tramscript, p. 268, lines &4 - 7, defemse counsel called the
court to a matter of law regarding vitmesses testimomy alluding
to Appellants previous bad character, resulting im a motionm
by defense for a mistrial, The trial judge excused the jury,
took up the matter, and heard from the defemse and the State.
Defense moved for a mistrial based om the extremely prejudicial
statement made before the jury by State Witness Flemming about
Appellamt saying h@ had been to prisom. When questiomed by the
judge about imstructions to the subpoenaed State Witmesses
concerning their testimomies, it was revealed that the Solicitor
had instructed all vitnesses except State Witness Flemming.
Solicitor offered the judge the paltry excuse of, "I thought
I had spokenm persomally to Mr., Plemming®”, to which the judge
returned, "Well, you did or you didm°t®, trial tramscripﬁg
Po 269, 1. 19. At the end of this imvestigation the judge
erroneously demied the motiom, failimg to give sufficient weight
to the tactical subterfuge employed by the Solicitor. The judge,
by his response, obviously saw through the feigned apology of
I thought I had®. After beimg called on her "forgetfulness®,
the Solicitor them used the manuever that she had verbally
informed defemse counsel that the witnesses were going to testify

that Appellent was yelling he'd beem to jail. Yet, st the end



of the colloquy the Solicitor agreed that she would imstruct
the witnesses "mot to say that™, The deeper, unspoken prejudice
in this claim lies im the fact that Appellamt was first heard
to say he'd been to jail, and he didn’t went to go back, trial
tramscript, p., 256, limes 18 - 20, wvhich was revised, under
examination of the S@licit@fg to " o o o he had been to prison
and he dida’t wamt to go back, trial tramscript, p. 270, lines
4, 5. Appellant states the claim that any juror of reasomable
experience @nd}mmd@rstmndimg vill make a very clear distimction
in their thoughts about the difference between jail and priseon.
Yithout doubt many jurors have had experience with jail in some
form, but it would be a safe estimation to state that virtually

B0 jurists have experienced the devastation of prison life,

and conceptualize PRISON as a presentiment of evil, dark_ anmnd
foreboding, and would also perceive anyone who has been thére

as havimg those dark eiementso Appellant does not state, and
neither believes, tha&Athe crux of his convictiom himged om
th@.c@mﬁrasﬁ of the words jail and prisom, hovever, it can be
stated accurately that the perception of the differemce between
the tvo wvords canm be dramatic im the mind of a reasonable juror,
@nd therein lies the basis for a claim of extreme prejudice,

Th@ Soliciter craftily assuaged the necessity for another hearing
via a2 mistrial with the support of am erronecus denial of the

motion for mistrial. The granmt of a mistrial at that point im

the proceding would have been legally correct, and the Solicitors



feeble attempt to justify a hidden motive te prejudice Appellant
by inflaming the passiomn of the jury is reprehemsible, unethical
conduct. Appellant states the claim that a cause exists which
shows the trisl court te be im error for demying the defenmse
motion for a mistrial. The comduct of the Solicitor supports
Appellants first claim of vimdictive prosecutien, displaying
openly that Solicitor was faking am ‘oversight® im & trisl of
utmost importamce, ome which carried the second ﬁ@st serious
penal comsequence te Appellamt - life without the pessibility

of parole ~ as compared with the most serious, the death sentence.
Reality testifies loudly that the "I thought®™ scene played by

the Solicitor was an impromptu effort to evade the harsh and
embarrassing light of ezposure, but the judge saw through the
elementary school charade and called her om it., Unfortunately

for Appellant the judge gave the Solicitor a window to crewl

out, and allowed her to exit without a scratch., This Court should
decide the merit and value of this claim im a light favorable

to the Appellamt. The court was properly moved for & mistrial

and Appellant nov seeks this Court will find that the lower

court was im error for denyimg the motion,
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The trial judge erred im derying the defense motiom for

8 directed verdict om a1l of the assault and battery charges.

Defemse counsel properly moved the trial court for a
directed verdict om all the assauvlt and battery charges, trial
transcript, p. 363, 1. 10, and ezplained for the court how the
elements of each charge were applicable to the motion. The judge,
in a somevhat rembling monologue, failed to emswver each charge
and element specifically. The judge also neglected to specifically
deny the motiom, omly implyimg with the statement, " . o . but
I think there’s some evidence, and that's all there has to be”,
Appellant states the claim that he deserves more than "I think®,
assumptions, and suppositions based or whatever the solicitor
decides, amd justice demands that each and every aspect of a
most importamt trial be attended to. The courtroom decorum
between the judge and S@licit@rq to the end of the hearing,
vas awash with undertones of southerm justice from an earlier
era, whem civil rights were omly h@p@d for. This is the twenty
first cemtury, yet it appears that the judicial system im South
Carclina has chosenm te remaim in the past, as evidemced by the
present case at bar, where an assault and battery of a high
and aggravated nature has been inflated to the unrealistie
proportion of attempted murder, with the imposition of a forever
sentence in the presemnce of a non~homicide comviction., Prima
facie the sentemnce does not equate to the offenseg it is both

illogical and umreasomable. Am eye for am eye is Scriptural,

11



but even though Divimely Inspired, that Biblical primeciple is

lacking im balamce im this case. To impose a life without parole

sentence for a bodily harm offense is ludicrous, at best., Justice

decries equity, ﬁairm@ség and impartislity. The U.S.C.A. Fifth

Amendment guarantees that every accused persom will receive

a fair amd impartial trial. Notvithstanding the procedural

anomolies of Appellamts proceeding, the evidence presented does

net support the sentence served. Appellant states that
Court of review p@éé@sses the legislative authority to
this grievous injustice and craft é remedy whereby the
may satisfy the penalty for assault and battery with a

commensurate with the offense committed, and Appellant

this
correct
State

sentemnce

may have

the opportumity for restoratiom of his constitutionsl right

to liberty before he reaches the ultimate end im this world.

For this corrective imterventiom does Appellanmt ever Pray.

12



The trial judge gave am erroneous jury charge regarding

the upgraded indictment for attempted murder.

In the trial tramsecript, p. 415, 1., 25 thru p., 416, 1. 3,
the trial judge gave the followimg charge to the jury: "4
specific imtemt to kill is not am element of attempted murder
but there must be 2 gemeral intent to commit serious bodily
injury.” Appellant states that the judge erromeously charged
the jury with this instructiom, and such error was visited by

this Court previcusly this year im the case of State v. King,

NO. 5513, __So.Co__, __Sc.E.2d__ (Ct. App. April 22, 2015),
Before giving this erroneous imstruction to the jury the judge
had already addressed the jury with the admonition, "You Bust
accept as correct the law which I charge and apply it to the

evidence as you find it and them reach your verdict.® In State

vo King, this Court held that the jury imstruction givem here

is erroneous, and cannot stand the test of legasl review,
Therefore, Appellant asks this Court to fimd that the jury
instruction was erroneous, and that the error was not harmless,
but prejudicial to Appellamt by and through the comviction that
resulted im Appellamt beimg sentenced to life without parole,
The jury deliberations that produced the gui1t§ verdict were
infected with the erromeous charge, and as such Appellants
protectioms, guarantees, and right to a fair end impartial triasl
under the U.S.,C.A., Fifth Amendment was violated. Appellant asks

this Court to agree, and reverse the convictiom and sentence,

13



vhich was obtained through this vielationm.
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CONCLUSTION

For the foregoimg reasons givem im Appellants Pro Se
Response, the supportimg case law, and United States amd South
Caroclina Constitutional mendates cited, Appellant comcludes
that because of the cumulative errors committed im this case
his conviction and sentence showld be reversed, and his case
remanded to the lover court for resentencing in & pr@@@@dimg
that does mot imclude the optiom of a life without parole

aentence,

Respectfully submitted,

Stewart Randall Ard, Appellant

This éZﬁyyééy of July, 2015

Bishopville, S.C. 29010
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CERTIFICATE OF SERVICE

The vndersigned Appellant, Stewart Randall Ard, hereby
certifies by his sigmature that a true copy of his ANDERS Pro
Se Brief has been served upon Salley R, Elliot, Esgquire, at
the Rembert Demmis Buildimg, 1000 Assembly Street, Room 519,
Columbia, SC 29201, thisézcxﬁ%@y of July, 2015, deposited im

U.S. mail, first class, postage prepaid, through the imstitu-—
tional mailroom at Lee Correctional ]

,HQ/V ‘\\yr
Ramdall Ard

Stewart
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£
July @(D{s 2015

Stewart Ramdall Ard, 217645

Lee Correctional Imstitution E@EEVE?J }
990 Wisacky Hwy e gzgﬁ
Bishopville, SC 29010 JuL R

gG Court of Appeals

SOUTH CAROLINA COURT OF APPEALS
JENNY ABBOT KITCHINGS, CLERK
POST OFFICE BOX 11629

COLUMBIA, SOUTH CAROLINA 29211

Res Case No. 2014-001463; Filimg Of ANDERS
Pro Se Response

Dear Clerk,

Enclosed please fimd for filimg im your Court my ANDERS
PRO SE RESPONSE, im accord with the ORDER filed im your Court,
dated Jume 19, 2015, which granted your Appellant until July
30, 2015 to file this Respomse. Attached with the Pro Se Response
is a CERTIFICATE OF SERVICE, showing proper and timely service

of this Respomnse upon the attorney for the State.

Will you please notify me by mail whem the filing of

‘this Pro Se Brief is complete? Thank vyou for y@ur assistance

in this appeal matter,

17/

Stewart Randall Ard
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