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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by denying Appellant’s motion to suppress the photographs
and videos found on his cellular telephone where law enforcement seized the telephone
from his residence without a warrant and without consent in violation of the Fourth

Amendment?



STATEMENT OF THE CASE

A Dorchester C'ounty Gtand Jury indicted Appellant at the May 5, 2014 term of
General Sessions for two counts of first degree criminal sexual conduct with a minor, and at
the July 7, 2014 term for an additional count of first degree criminal sexual conduct with a
minor. R. 453-458. Pretrial rﬁatters weré heard beere the Honorable Maité Murphy on
June 3-4,2014. R. 1. Appellant’s case was ultimately called to trial on July 14, 2014 before
Judge Murphy and a jury. R. 109. Assistant Solicitors Glenn Justis and Kyle Ward
represented the state, and John Loy represented Appellant. R. 1.

On July 16, 2014, the jury found Appellant guilty of all three counts of first degree
criminal sexual conduct with a minor‘.‘ R. 440, 11. 3-16. Judge Murphy sentenced him to life
imprisonment. R. 450,1. 16 — 451,1.7.

This appeal follows.



ARGUMENT

The court erred by denying Appellant’s motion to suppress the photographs and

videos found on his cellular telephone where law enforcement seized the telephone from his

residence without a warrant and without consent in violation of the Fourth Amendment.

Relevant Facts

Appellant moved during the pretrial hearing on June 4, 2014 to suppress
photographs and videos allegedly found on his cell phone since his phone was unlawfully
seized without a warrant in violation of the Fourth Amendment. R. 66, 1. 16 — 67, ‘1. 4.
Because law enforcement later obtained a warrant to search Appellant’s cell phone, he only
challenged the initial unlawful seizure of the phone from his home during his arrest.

Appellant testified during the suppression hearing that he was arrested and taken into
custody by law enforcement sometime around 1:00 pm on the afternoon of July 28, 2013.
R. 68, 11. 8-13. 'When the officers arrived at his'residence, he was the only person home. R.
68, 11. 14-18. Appellant explained that he was sitting at the computer, which was to the
immediate left of the front door, when he heard noises coming from the front pqrch. He
“got up and opened the door and saw officers standing by the door.” R. 69, 1l. 2-5.
Appellant said he recalled there were either five and six officers on the porch. However,
when he opened the door he “didn’t fully recognize them as police officers at ﬁrét”' because
only one was wearing a Mforﬁ.' Appellant closed the door for a few seconds and then
reopened it and walked out onto the porch. R. 69,119 -70, L 20. He “kind of winged [the
door] so it would shut” behind him but it did not fully close. R. 70, 11. 21-24.

Once out on the porch, the officers identified themselves as Summerville Police and

told Appellant he was under arrest. Appellant testified that he asked the officers “if we



could move into the house, jdst not to cause a. s#:ene for the neighbors.” The officers
complied and they moved intd the house. R. 71, 1l. 2-25. Appellaﬁt said he took three to
four .s.teps into the house and then the officers ‘placed him under arrest with his hands
handcuffed behind his back. R. 72, ll 1-14. | |

After he was placed under arrest and read his Miranda rights. an officer asked
Appellant where his cell phone was located. ‘ Appéllanf “motioned over to the back of the
fish tank, where [his] phone was, about three or fou; feet away . . . and he [the officer]
stepped over and grabbed it, and Détective Mosher identified or indicated at that point that
thét was the phone that . . . the alleged victim describéd or whatever.” R. 73, 1. 2074, 1.
13.

Appéllant testified that none cf the officers asked him for consent to search his home
nor did they ask for permission to take custody of any ovf‘ his property. However, he
explained that one of the officers asked him if he could take his cell phone, but before
Appeilant could object Detective Mosﬁér interrupted and said, “Well, that’s the phone that’s
in qtlestion. We’re taking it.” R. 75, 1L 1-11.

After Appellant was arrested, he was. taken to the Surﬁmerville Police Department
and later booked at the local detention center. R. 74, 11 21-25. |

The testimony of the two law enforcement officers who testified during the
» suppressioﬁ hearing differed from ’Appéllant’s testimony. DetectiVe Jason Mosher of the
Summerville Police Depérlment testified that he went to Appellant’s residence fo attempt to
serve arrest warrants on him. According to Mosher, there were three other 'ofﬁcers who
responded to the home to assist: Detective Gebhardt, Sergeant Jones, and PFC Terranova.

Mosher claimed he and ‘Sergeant Jones, who was in uniform, approached the front door



while Detective Gebhardt and PFC Tefrnova went arouhci to the sides of the home in case
- Appellant decided to flee. Mosher said he hlocked on the front door and when Appellant
answered, he identified himself as law enforcement and asked Appellant to step outside.
However, Appellant asked if the}; would come inside instead “because he didn’t want to air
his business outside.” After tﬁe officers stei)ped inside, Mosher placed Appellant under
arrest and read him his Miranda rights.

Mosher claimed that Appellant had his cell phone in his hand when the officers
arrived and that when Mosher told Appellant he was under arrest, Appellant placed his
phone down on the computer stand that was right next to the front door. Mosher testified,
“[P]rior to leaving I wanted to make sure that the residence was secured and that he
[Appellant] had his property he wanted to take to the jail with him, so I did ask him if he
wanted to take his cell phone and keys with him. At that point he said yes. He had his
wallet on him, so we collected the cell phone and keys off the computer stand and took it at

“his request.” R. 80, l; 1 —81, 1. 13. PFC Terranova then transported Appellant to the police
department m his patrol vehicle.

On cross-examination, Mosher gxplained that Appellant was arrested the day after
his niece claimed the alleged sexual assault occurred and within hours of her being
interviewed and examined at the hospital. Mosher said he interviewed Appellant’s niece
and daughter who both gave statements that provided him with probable cause to seek arrest
warrants for Apﬁellant. Both children told Mosher that Appellant had used a telephone to
take pictures and videos during the alleged sexual assault. R. 82, 1. 8 — 83, L. 13. Mosher
admitted he believed Appellant’s cell phone might contain “some pretty strong evidénce”

that would help the investigation. R. 83, Il. 14-19. Despite this information, when Mosher



went back to the police department to obtain arrest warrants for Appellant after speaking
with the children, he did not prepare.a search warrant for Appellant’s residence. R. 83, 1. 20
-86,1.22.

Mosher further explained the;t once Appellant arrived at the police department, they
seized his cell phone and gave him a property receipt. The phone was secured by Detective
Gebhardt until a search warrant was obtained and executed. R. 89, 1l. 19-25; R. 93, 11. 8-19.
Mosher admitted the officers did not follow the usual protocol in that they seized
Appellant’s telephone while he was being interviewed at the police department instead of
later during the booking process where they usually take an arrestee’s property and store it at
the detention center until the individual is released. R.90,1. 1 -92,1. 22.

Detective Richard Gebhardt testified that he assisted Detective Mosher, Sergeant
Jones, and PFC Terranova with serving Appellant with arrest warrants. He claimed Mosher
and Jones went to the front door while he and PFC Terranova went around to the back of the
residence to ensure Appellant did not escape. R. 95,1 17 -96, 1. 5. Gebhardt maintained
that he never went inside Appellant’s residence. He was notified by radio that Appellant
was in custody and when he came arouﬁd to the front of the house, App‘ellant was being
escorted out. He said Appellant asked them to “hurry up and get him out of there because
he didn’t want a scene.” R. 96, 11. 6-12.

According to Gebhardt, Terranova drove Appellant to the policé debartment where
Gebhardt and Mosher attempted to interview hilm.A 'Gebhardt claimed that after the
interview, he seized Appellant’s cell phone and gave him a property receipt. He said he
secured the telephone in a locked desk drawer in his office until the following day when he

obtained and executed a search warrant for the phone. R. 96, L13- 98, 1. 2.



After the téstimony; defense counsel argued it ‘was undisputed there was a
warrantless seizure of Appellant’s cell phone. He argued:

Mr. Brown’s [Appellant’s] contention - ~ and a reasonable contention
it appears to be - - is that he was in his home. That his phone was nearby on
a fish tank . . . And that law enforcement, wiio have indicated they knew of
this phone, they knew of its potential importance in their investigation,
they knew that it was alleged to contain photographic evidence which
could either make their case, or at least go a long way toward making
their case for them, saw the phone there on the table and said, ‘That’s it.
Get it.” And it makes all the sense in the world that it would have transpired
that way, and that’s his representation as far as what happened in the house
that day.

At that point it is a warrantless seizure of private property within
the confines of his home, certairily where he’s got the most protection.
Constitution protects his privacy, his rights to privacy, his property, his
personal effects probably to a greater extent than anywhere. Ithink a . ..
warrantless seizure of his property in his home is invalid on its face.

' The State’s story [is] that we knew about this phore. We knew it-
was central to our investigation. We knew we were having a serious crime
that we were looking at. We’ve got Mr. Brown [Appellant] handcuffed.
There the phone is, dangling under our nose. The idea that we’re going
to walk away and leave it there appears to have _just been more than
they could stomach, they could do. Certainly they could have, if they
had probable cause, they could have showed up with a search warrant;
and there’s not any testimony that that would have been some huge
impediment, that it would have been days or weeks or a long time; hours
even, to obtain the search warrant . . . He could have come with a warrant,
which would have been reasonable. He could have obtainéd an arrest
warrant and sent these, other folks over there to execute the arrest warrant,
and.even then I think he might have been allowed to have someone else stay
at the house, make sure folks don’t come and go, to preserve the evidence
while he waits to see whether or not . . . a judge would sign a warrant giving

- him the right to go in and search and grab the property, ctc. But they just
jumped the gun.

I mean, they went in the house. They arrested Mr. Brown. They
looked around. They saw some evidence. It’s not a bag of cocaine or a joint
or anything like that. It’s not anything inherently criminal in and of
itself. It’s just a cell phone. Cell phones contain, for a lot of people,
intensely personal information, private information, whether its
photographs or passwords or their banking records, etc., etc., and they are
accorded some degree of protec’uon And certainly within his home, to have



law enforcement in his home pick it up and leave with it'I think is an illegal
search or an illegal aeuure

When they get to the police department, and then they take it out of
the ordinary course of affairs . . . We haven’t gone to a judge still, but we’re
going to on our own decide sua sponte to seize your property, take it outside
the chain that property goes when folks are arrested in the ordinary course of
affairs, and put it over here separate and apart from that, while we then go
see if we can get a warrant, I think is singularly inappropriate. There are
reasons why they have the protocol in place and why things are done the
same way time after time.

And, again, in this case they got excited, they saw the phone, and
they grabbed it. Whatever happened subsequent to that is a result of
the original seizure. I think the original seizure is illegal, and so I'd ask
you to suppress the result of the search that Detective Gebhardt indicated
was done later.

- R. 100, 1. 23 — 104, 1..4 (emphasis added).

The Court found the state “met its burden in proving that there was proper consent.”
.R. 106, 11 14-16. The judge noted that the officers testified Appellant “consented to
bringing the telephone with him to the police department” and that the “Fourth Amendment
. does not require police officers to tell him that he can refuse to consent to take his phone.”
She also found it was reasonable for the officers to seize the telephone once they were at the
police department and secure it until a search warrant was obtained. Therefore, the court
denied Appellant’s motion to suppress. R. V106, 1.12-107,1.9. -

During Appellant’s trial, the state entered into evidence and published before the
jury four photographs and four videos recovered from Appellant’s cell phone. The videos
allege\dly showed Appellant sexually assaulting his then five-year-old daughter, Minor 1,
and the photographs were allegedly of the vaginal and anal area of his then eight-year-old

niece, Minor 2. R. 373,1. 19 —-376, 1. 20.
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Discussion
The court erred by denying Appellant’s motion to suppress the photographs and
videos found on his cell phone when law enforcement seized the phone from his residence
without a warrant and without his coesent in Aviolathion vof his Fourth Amendment rights.
“Modern cell phones are not jusf another technological convenience. With all
they contain and all they may reveal, they hold for many Americans ‘the privacies of

life.”” Riley v. California, 573 U.S.  , 134 S.Ct. 2473, 2494-95 (2014) (quoting

Boyd v. United States, 116 U.S. 616, 630 (1886)). “The term ‘cell phone’ is itself
misleading shorthand; many of these devices are in fact minicomputers that also happen
to have the capacity to be used as a telephone. .They could just as easily be called
cameras, video players, rolodexes, calendafs, tape recorders, libraries, diaries, albums,
televisions, maps, or newspapers.” Riley, 573 U.S.at ___ , 134 8. Ct. at 2489. Modern
cell phoﬂes_ have an “immense storage capacity” and can hold “millions of pages of text,
thousands of pictures, or hundreds of videos.” Id.

The Fourth Amendment protects against unreasonable searches and seizures. U.S.
Cont. amend. IV. “A search compromises the individual interest in privacy; a seizure

deprives the individual of dominion over his or her person or property.” State v. Wright,

391 S.C. 436, 442, 706 S.E.2d 324, 327 (2011) (quoting Horton v. California, 496 U.S. 128,

133 (1990)) (internal quotation marks omilted). “Warrantless searches and seizures are
unreasonable absent a recognized exception to the warrant requirement.” Wright, 391 S.C.

at 442, 706 S.E.2d at 327 (citing Mincey v. Arizona, 437 U.S. 385, 390 (1978)). “The

burden is on the State to justify the warrantless search.” State v. Bailey, 276 S.C. 32, 35,

274 SE2d 913, 915 (1981) (citing Coolidge v. New Hampshire, 403 U.S. 443 (1971)).

11



Recognized exceptions to the warrant requirement include plain view, exigent

circumstances, and consent. Wright, 391 S.C. at 442, 706 S.E.2d at 327 (citing State v.

Beckham, 334.S.C. 302,317, 513 S.E.2d 606, 613 {1999) and State v. Brown, 289 S.C. 581,
587, 347 S.E.2d 882, 886 (1986)); Bailey, 276 SC at'35-36, 274 S.E.2d at 915 (citing State
v. Peters, 271 S.C. 498, 248 S.E.2d 475 (1978)).

“Under the ‘plain view’ exception to the warrant requirement, objects falling within
the plain view of a law enforcement officer who is rightfully in a position to view the objects
are subject to seizure and may be introduced as evidence.” Wright, 391 S.C. at 443, 706
S.E.2d at 327 (citing Beckham, 334 S.C. at 317, 513 S.E.2d at 613) (internal-quotation
marks omitted). “[T]he two elements needed to satisfy the plan view exception are: (1) the
initial intrusion which afforded the authorities the plain view was lawful and (2) the
Jincriminating nature of the evidence was immediatei)' apparent to thé seizihg authorities.”
Wright, 391 S.C. at 443, 706 S.E.2d at 327.
| Here, the first element was clearly met since it was undisputed that Appellant invited
the ofﬁcefs into his home to avoid drawing attention from his neighbors. However, the state
failed to establish- that the incriminaﬁng nature of the phone was immediately apparent.
There is nothing unlawful about owning and possessing a cell phoné. T herefore, the officers
were not permitted to seize Appellant’s phone without a warrant pursuant to this exception.

“The exigent circumstances doctrine provides | an. exception to the Fourth
Amendment’s protection against warrantless searches, but only where, from an objective

standard, a compelling need for official action and no time to secure a warrant exist.”

State v. Abdullah, 357 S.C. 344, 351, 592 S.E.2d 344, 348 (Ct. App. 2004) (citing Brown,

289 S.C. at 587, 347 S.E.2d at 886). Here, Detective Mosher admitted he did have not have

12



an immediate need to seize Appellant’é cell phone because no one else was present at the
residence who could destroy the phone and Appellant was in custody so obviously he could
not destroy it. R. 86, l.‘ 23 - 87, 1. 13. There was also evidence that Mosher could have
obtained a search warrant for Af)pellant’s residence at the same time he obtained the arrest
warrants, but for whatever reason chose not to do so. Théfefore, the state failed to prove the
officers were permitted to seizure Appellant’s phone without a warrant pursuant to this
exception.

Moreover, Appellant maintained that he did not consent to the officers seizing his
cell phone. He testified that the officers asked him where his cell phone was located and,
when he pointed over to the fish tank, the officers seized it without his permission. This was
clearly an unlawful warrantless seizure of Appellant’s cell phone. Therefore the evidénce

found on the phone should have been suppressed. See Wong Sun v. United States, 371

U.S. 471, 484 (1963) (The exclusionary rule prohibits the use of evidence obtained
directly or indirectly through an unlawful search or seizure under the fruits of the

poisonous tree doctrine.).

13



CONCLUSION

Based on the foregoing argument, Appellant respectfully requests this Court reverse

his convictions and sentence and remand for a new trial.

Respectfully submitted,

DM Caundy
Lara M. Caudy /
Appellate Defender

ATTORNEY FOR APPELLANT
This 19th day of May, 2015.
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