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STATEMENT OF ISSUES ON APPEAL

1.
In é cage where both voluntary manslaughter and self-defense were charged to the
© jury, did thé trial coluxt err by exciuding_ as hearsay a threat made by the alleged victim while
~holding a gun o.rll the appellant?

2.
Did the trial court err by failing to chargé involuntary manslaughter because

appellant testified that the gun went off during a struggle with one of the alleged victims?



' STATEMENT OF THE CASE

On. Apr11 23 2013 a. Greenv1lle County grand jury indicted appellant for murder,
"attempted murder unlawful conduct towards a child, and a related weapons charge. R. 482.
On May 13 2013 appellant was tned before the Honorable Deadra L. Jefferson and ajury.
| ‘VR 1 Jud1th M Munson represented the State. ‘R. l Rlchard H. Warder and W. Townes
| .Jones IV represented appellant R. 1. The jury convicted appellant on all charges. R. 463,

: ll 6 22, Judge Jefferson sentenced appellant to concurrent terms of life imprisonment for
’murde'r, th1rty years’ 1mprrsonment for attempted murder, ten years rmprrsonment for
. r‘unlanul eonduct touvards a cllild, and five years’ imprisdnment ron the weapons charge

suspended to time served. R. 480, 1. 8 — 481, 1. 2. After timely service and filing of a notice

DR of appeal, thls appeal follows.



" STATEMENT OF FACTS

The F amily Background -

Appellant Willie Marvin Williams (“Williams”) was ferty-seven years old at the
"rime of trlal R 279, .ll.' 2 — 3. He graduated from high school in Laurens and joined the
Natienal .Guardf R. 279, 1. 10 — 24. He was employed for many years as a machinist,
';vorking ina textile mill, -and working in.an automobile plant. R. 281, 11..6 -282,1.23. In
'A2lOOS, Williams went to work for Kellogg Brown & Root in Iraq. R. 283, 11. 16 — 284, 1. 8.
"W.illiams did several stints in Iraq and endured shelling and indirect fire. A R. 289,1. 1 —296,
L15.
_ - Just hefo’re getting the job in Iraq, Williams met Natasha Kerns (“Kerns”). R. 283,
L 1-3. They began dating. R. 283, 1l. 6 — 15. They continued their relationship during
Williams® ernpleymenr in Iraq. R. 285,v 1. 20 — 286, 1. 21. While Williams was home
- beMeen Iraq contracts, Kerns became pregnant. R.287, 1. 6 — 11. Williams maintained his
own residence, but moved in with Kerns and began supporting her financially. R. 287, 1l. 12
= 19. Kemns already had a son (“Son”) and then gave birth to Williams’ daughter
(“Daughter”) R. 287 1. 20 — 289, 1. 6. Because of the excellent pay, Williams signed
another one-year contract for Irag. R.289,1l. 7-24. In 2009, during a trip home, Williams
| and Kerns married. R. 295, 1l. 8 — 15. Williams went back to Iraq. R. 295, 11. 21 —23.
When he got back to Iraq, Williams “started having problems with all the bombing,
‘and shelling, and the lidlling,A and stuff” R. 296, 1l. 6 — 15. His employer moved him to
another rmhtary camp, but by this point Williams developed problems due to the constant
| stress and dlfﬁculty sleeplng R 296 1. 16 — 297, 1. 24. He eventually resigned to return

home to his family. R. 296, 1l. 16 — 297, 1. 24. His employer told him he was welcome to



return once he got better R 297, 11 16 21. Williams returned to Greenville in February

' .2010 R 297 ll 22 -24.

Wllhams had trouble adjustmg to life back in Greenvﬂle R. 306, 1.22 - 311, 1. 1.
He had trouble sleepmg, nightmares, and flashbacks. R.306,1.22 -311, L 1. Comphcatlng
matters hlS w1fe was pursulng a nascent performing career and would go to clubs and sing
at'open mic events until 3:00 AM. R. 311, 1. 15 =312, 1. 2. In May 2010, Kerns returned
home late one mght and Williams thought someone was trying to break into their house. R.
312 1.1- 12 ‘He took a firearm from their closet and went to the door. R.312,1l. 1 —12.
When Kems entered, the sight of Williams with a gun frightened her and, as a result, the
: , eouple soon grew dlstant. R. 312, 1l. 13 - 24. Later in May 2010, the couple got into an
argument -which resulted in Kemsdcalling 911, pulling a knife on Williams, and nltimately
throwing his laelohgings in the front yard. R. 358, 1. 12 -361, 1. 2. Williams moved back to
hjs_housein Laurens County. R.313,1.2 - 4.
: The Shooting
| V.In the \.Jvee hours of Saturday morning July 10, 2010, Kerns died frorn a gunshot
. wound. Son'and another ’fnan, Anthony Wilson (“Wilson”) testified for the State and gave
: very. different versions abdut the shooting. Son’s story was physically impossible based on
'thet-forensic evidence. R. 44, L 16 - 45, 1. 18. R. 149, L. 15 ~150, 1. 19. Both Son and
.A Wilsdn’s:stories"differed dramatically from Williams® testimony, who did not deny that he
“was at the scene, but.said that he was attac.ked by an anned Wilson and that Wilshn’s gun
-went off duh'ng the Aensuingv stfuggle. R. 333, 1. 12 - 342, 1. 20.
Sdn Wa; the second witness to testify. R. 31, 1l. 7—15. He was twelve years old at

the time b.f tri'ali.‘ R 31, 1. 22 — 23. According to Son, Wilson was his mother’s



“bodyguard.” R. 33, HT 21 -25. He had never seen Wilson before the mght of the shooting.

R. 34, 11 3-5. Son waél asleep in his room when he was awakened by a gunshot. R. 35, 1L
' 2 —15.- He ﬁﬁn@d on the lights.‘ R. 35, 1L i8 —23. The “bodyguard” told him to turn them

 off. R 36,111 _ 3. He looked out the window and saw Williams’ car. R. 36,11. 4 - 19.

o Soh crawled out _-of his room and down the hall. R. 36, 1. 19 — 23. He saw his
mothér o‘ﬂ the,. ground and Williams standing over her firing. R. 37, 1. 15 — 25. Son
\Vzvatched}Williams ﬁre “fqur or five” shots into Kerns. R. 45,1l. 6 — 9. He saw Williams
shoot Kerns in the’right' shoulder and in the center of her chest. R. 45, 1l. 6 — 18. Williams
left ;‘[a]ftér he ran out ot: bullets” and juxﬁped out a window. R.46,1.1-47,1. 2.

Son’s version of Atl.l‘e shooﬁng could not have happened. | The State’s pathélogist; Dr.
Michaei Ward (‘fWard”) testified that Kerns died from a single gunshot wound to the head.
R. 149, I'L 15 - 150, L 237. He found superficial scratches around the gunshot wound

“meaning that ﬂ1e bullet passed through something else before it struck Ms. Kerns in the
vf‘ac‘e.” R. 150, 1. 1 - 10. Dr. Ward festified that “Examination of the chest and abdomen
Arevvealed no relevant findings as to her death.” R. 150, 11. 14 - 15.
The S;cate played}a'9}ll recording from the night of the incident. R. 24, 11. 7 — 14.
© State’s Ex. 1. Kems calledA 911. State’s Ex. 1. She tells the operator that she and her
' husﬁand we_ré going through a divorce, that an order of protection‘ wés in progress, and that
. ‘Williams was not.shpposed tb be around her house. State’s Ex. 1. The operator asks if she
has seen Williams. State;s Ex. 1. Kerns says she heard a noise. State’s Ex.. 1. Kerns tells
j the 'v‘operator she haé a .3»8‘0 firearm with her. State’s Ex. 1. After some silence, Kerns
thsi)érs, “There is somebody out there.” State’s Ex. 1. She then says Williams is on her

front porch. State’s Ex. | 1.” After another period of silence, someone yells and there is a loud



' crash or banth State’s Ex. 1. The epérator tries to get Kerns to answer, but she does not.
‘State ] Ex »1 Durlng the intervals when the operator is not speaking, indistinct noises' can
: " ’Abe heard in the background State’s Ex. 1. Four loud bangs follow another quiet period.
State’s Ex. 1. rThe remainder of the recording has long periods of qniet, the operator saying
' “Ma’am‘? Hello?” and more indistinct background noises. State’s Ex. 1.
,“Body‘guard” Wilson met Kerns at a night club in Charlotte. R. 166, 1. 1 - 1L
B : Wi_lson Wa‘s‘th'rrty,-six years old at the time of trial (eleven years YOunger than Williams').-
| R 166, 1L 5: — 6. ‘Wilson and Kerns began talking on the phone. R 166, 11. 12 — 15. Wilson
' @m‘e to visit Kems in Greenville on a Thursday night. R. 166, 1l. 16 —24. On Friday night,
| ;Wilson and Kerns f‘rvere out with the kids.” R. 167, 1. 23 — 168, 1. 1. They returned to
. : K’emsf house at approximately 12:00;1:00 AM. R. 168, 11. 5—6. Despite the lateness of the -
£ heur, Wilsen' claimed he and Kems continuedto play with the kids until eventually Son

T .went' to his room. R..168, 1l. 12 — 21. Daughter, who was appreximately two years old,

o G ‘suppzosedly fell asleep in the bed beside Wilson and Kerns at approximately 3:00 AM. R.

168,11 19'— 25,

| © Wilson clalmed he was awakened by a dog barking and “some ruckus going on

B around out51de of the house.” R. 169 .23 -170, 1. 10. He awakened Kerns. R. 170, 11. 11
- 19.~ Kems “1mmed1ately hopped up. She grabbed her weapon and ran toward the front.”

-~ R. 170, 1L 20 i—j 23. Wilson took Daughter to Son’s room. R. 171, 1. 1-3.

S Wllhams testrﬁed that he and Kerns had “a difference in ages. So I was older than her.”
" R. 287 1.2 3
) 8



Wilson Claimed he could hear Kerns talking and heard her “say something about get
away from iny pfoperty, get away from my house.” R. 171, 11. 18 —25. Still in Son’s room,
he saw ‘;he “Silhou.ette'of‘a human being come down the hallway” that he knew was not
Kemns. R. 17;'2,' 1. 11 — 22. The>person. “came into the kids room.” R. 173, 1. 10 — 20.
Wilson tripped over.a Vi‘(vieo‘ game thén heard gunshots. R. 175, 1. 2 — 8. He believed the
| ﬁrét shot h1th1m R.175,11. 2 — 8. He claimed it knocked him unconscious. R. 175, 11. 2 —
JE |
» | 4Tl-1é EMT said Wilson “had a superficial laceration noted to the right side of his
Hea 7 R. 98, 'll. 15 — 20. Wilson also complained to the EMT that “he was kicked in the

- che_ét.” R. 98, 11. 21 —22. At trial, Wilson never mentionéd anything about being kicked in
| :.lt‘hec.hest. o |

The Defendant’s Testimony

»Williamé testified that Wilson attacked him outside of Kerns’ house. R. 332, 1. 10 -
342, 1. 20. Earlier. thét evening, Williams traveled to Greenville for a date that ended when
; the woman abéndoneci him to hang out with her aunt and cousins. R. 326, 1I. 18 — 23.
Williams ‘wev.nt to ‘aﬁother club by himself and left at approximately 4:15 AM. R.328,1. 4 -
' 329, 1. 8." He called Kerns’ cell phoﬁe and house phone. R. 329, 1. 9 — 14. Williams was
supposed fo biék up Daughter in a few hours. R. 327, 1l. 4 — 6. He decided that instead of
,driviﬁg fifty miles home only to turn right around and return to Greenville, he would go to
Kems’ house. R.329, IL. 15  18.
| When Williams got to Kerns’ house he saw an unfamiliar vehicle with North
Carolina plates. R. 329, 1. 21 — 25. He did not see Kerns’ car. R. 329, 1l 21 —25. He

' parked and went to the front door. R. 330, 1. 25 — 333, . 2. He knocked. R.332,1. 18 —

9



333,12 The dogs barked. R.332;1. 18 —333,1. 5. As Williams turned to leave the porch,
| he saw the curtain move. R. 333, 1l. 5 — 14. He turned back to “peep in through the

S window.” R.333,1.5-14.

Wllhams then heard a noise behind him. R. 333, 11. 9 — 11. He turned and saw a

- 'ma:nl‘.who turned out to be Wilson pointing a handgun at him. R. 333,11. 12— 14. R. 338, 1.

425 - 339, l l.. R 368, 11 12 — 18. Wilson told Williams, “I, finally, get to meet the man

',whevse money Pve been spending.”2 R. 33‘4 1. 17— 18. Williams then demonstrated for the

‘L . Jury how he and Wilson struggled over the gun. R. 339 . 13 = 25. Durmg the struggle, -

sl _W1111ams sa1d “Then the gun went off, pow.” R 33 %, H 13-25.

After the gun “went off,” the men continued to wrestle and both crashed through a

| wmdow into the house. R. 340, 11 1 —17. The fight continued through the house and to the

“ e ;.door of Son s bedroom R. 340, 1. 18 —342,1. 6. Williams described another struggle over
i “the gun and said “that S when the gun went. off, pow, pow, pow. »3 R. 342, 1. 8 - 16.

| Wﬂs_on went to the ﬂoor and did not move. R. 342, 11. 15 - 20. Wﬂhams did not see Son or

' ';_Deughter. R. '342, 1’.'21 - 343,1.5. He then'saw Kerns and “blood everywhere.” R. 343, 11.

‘ _6; 13. When Williams found Kerns had no pulse, he began crying and had “an anxiety

attack.” R.343,1.2— 13-,'

2 Judge Jefferson did not allow the jury to hear what Wilson said to Williams. The State
objected that Wilson’s statement was hearsay. The trial judge sustained the objection

- over argument from defense counsel. R. 333, 1. 12 —336, 1. 1. This ruling is Williams’

first issue on appeal.

. * Williams’ second issue on appeal is the trial judge’s refusal to charge involuntary
- manslaughter. R. 403, 1.24-404,1. 1.

10
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Wllhams “ﬂlpped out.” R.343,1l.14-25.  He saw “911” on the face of Kerns’

- ‘. . cell phone R 343, 11 22 25. He left. R. 343, 11 22 — 25 Williams drove around for
’4 hours R 345, 1 5-— 351 1. 11. Wllhams eventually led the pohce on a high-speed chase

Athat ended When a pohce cruiser struck Williams’ car “to spin him out of control.” R. 78, 1.

- 3 - 81, L 19 When the officers approached the car, they found Williams with a kmfe
' -,s'tlcklng out of hlS chest.A R. 81,1. 24 — 82, 1. 4. Williams testified that he tried to kill himself -

. becauee he “deeided [he] didn’t want to live any more.” R; 353, 1. 11 - 21. -After four
'hours of deliheration and a question on the difference between nturder and voluntary

" ‘lme'm.slaughter,; the jury convicted Williams. R. 456, 14— 5. R. 458, 1L 4— 6. R. 462, II. 1 -

ARGUMENT

1.

2 In a case where both voluntary manslaughter and self-defense were charged to the

B 1urv the trial court erred hv éxcluding as hearsay a threat made hV the alleged victim while

" holding a gun'on the appellant

o The trial court erred in excluding Wilson’s threat as hearsay. Williams described the

~ crucial moments before the shooting:

A. . And so I turned to walk off the porch. I see the curtain move. And
once I see the curtain move, I stopped to turn facing the house in the window
to kind of peep in through the curtain, peep in through the window. As I did
that, I heard — it was in the grass — it was on the grass there, maybe hit the
concrete. 1 hear sotne noise.

And so I turned. When I turned I see a guy, an individual®
: approachmg me. And they pulled out a weapon and pointed it at me and
said-

4 Wllhams later 1dent1ﬁed the man w1th the gun as Wilson. R. 368, 11. 12 - 18.

11



'. Q Hold on a minute. Hold on a minute. Let me — go ahead. What was
" said? Goahead. I’m sorry. Tell the jury what was said.

MS.‘MUNSON: Objection, hearsay. _
R.333,1L 6-17. Th¢ tria] court then excused the jury. R.333,1.24 —-334,1.2.
| Defeﬁse counsel then proffered Williams® testimony. Wilson told Williams, “I,
finally, get to meet thel man whose money I’ve been spending.” R. 334, 1l. 17 — 18. Defense
cdunsel t‘hen.t‘old ihe court he planned to question Williams about his reaction. The
following colloquy occurred:

THE COURT: He can testify that a gun was pointed at him. But the words

‘that were spoken are not really relevant to state of mind. I thought he was
going to say — originally, he was going to say something about — I thought it
W_élS something that was provocation. And I’m not hearing that.

MR. JONES: Well, you know, in Willie’s mind, it kind of could have been —
I mean, he would have to testify to it.

THE COURT: Well; words, no matter how — don’t justify self-defense. It
would have to be something that is life threatening. You just taunting me is
not er_lough for self-defense. And that would be in the nature of a taunt, if 1
were to take it in the light most favorable as you’re advancing it.
MR.J ONES: Yes, Your Honor.
~ THE COURT: But I don’t think it falls within the exception.

MR. JONES: He’s, also, festifying that the declarant had a gun pointed at
hjm. ,

THE COURT: Well, he can testify to that. But the words do not rise to the
level of provocation. So that would be excluded. But he can testify that

someoné pointed a gun at him.

Get the jury back in.

12



R. 335; 1.‘ 3- 336, 1. 2. Judge Jefferson allowed no further argument.
| The trial jucige erred in excluding this statement for multiple reasons. The State
- ébjec‘ped solely on the ground of hearsay, but Wilson’s | statement does not meet‘ the
B : déﬁnitibn of .hearSay. '- To be_hgaréay,- the étatement rmust be offered into evidence for the
i truth of the matter asserted. SCRE 801(c). “If the out-of-court ‘stafcement is being offered
fora purpoée other than proving the truth of thé matter asserted, it is not hearsay.” 29 Am.
. Jur. 2d Evidence § 671. “In other words, an out-of-court statement is not hearsay unless the
, p:art)"'offeririg fhe statement is attempting to prove the statement is true.” Id. Wilson’s
‘statemént Wa:ls‘_not.offered to prove that he was finally getting to meet Williams or that
- V.V'ils'on' was :»spending ‘Williams’ _monéy. It was offered to prove thét WilSon‘ was
thr.eétening—.-;)r; evén as thé tﬁal jﬁdge minimizéd it—taunting Williams. “Words offered
‘ ;t&;ﬁroVe the effect on the heérer are admissible when they are offered to show their effect on
V‘or'lr_e ‘whose conduét is at issue.” 29 Am Jur. 2d Evidence § 676. Even if the trial judge
recogmzed it éc;rrectly as a f(auht, the statement simply cannot qualify as hearsay because if
it was ei t’aunf,‘ ii ‘was not offered for the truth of the matter asserted.
Defendé.nts’ threats are almost always admitted and in a self-defense case; since the
rolgs'aré revéféed, the Victi@’s threats are also properly admitted. These kinds of statements

‘made- by a.llegéd vicA:tims> are routinely admitted into evidence in manslaughter and self-

‘ 'defenSe éaSes admitted without controversy. See State v. Santiago, 370 S.C. 153, 157-58,
- ) 634 S.E.2d 23, 26 (Ct. App. 2006) (decedent told defendant to “stay the f-away from my

dahghter” and “don’t be f-ing étupid” in a self-defense case); State v. Locklair, 341 S.C.

‘3‘5'2, 361-62, ‘535 S.E.2d 420, 424-25 (2000) (admitting multiple statements of the victim in

"a ménslaughtcr case); State v. Wiggins, 330 S.C. 538, 543-44, 500 S.E.2d 489, 492 (1998)

13



, (Vlctlm told defendant “Yeah, we’ve got problems;’ then pulled out a pistol in a self-defense

N case); State v. Lowry, 315 S.C. 396,398, 434 S.E.2d 272, 273 (1993) (decedent told

cieféﬁdant f‘YOLl' think you, ére a big man because you' got a gun.”); State v. Gardner, 219
- S.C. 97, 64 S.E2d 130 (1951) (wife told husband she would “put him in the penitentiary” in
anvianslaughterj'case). -

‘ Eyeﬁ if Wilsén’é threat somehow could be hearsay, it would fall under oné of
several“e‘xceptionls. Wilson’s threat would be an excited utterance. SCRE 803(2). Holding
a gun on éomeone qualifies the declarant as “under the stress of excitement caused by the

”evex-lt.’; SCRE 803(2). Wilson’s threat would be a “statement of the declarant’s then

B ékisting )st'ate of mind, .emotion,- sensation, or phys;ical condition (such as intent, plan,

~rri6tivé, 'desigh, ﬁ;ental feeling, pain, and bodily health). SCRE 803(3). Wilson’s threat

- shpws his motive and intént to harm Williams and explains Williams’ actions in response to
tﬁat statement.

/ . Wllson s threat is also admissible as res gestae. It was part of the fabric of the

" event. In State V. chkerson 341 S.C. 391 400, 535 S.E.2d 119, 123 (2000), evidence of

the defendant’s drug use‘ ‘was_admissible under the theory of res gestae, citing State v.
Adams, 322 S.C. 114, 122, 470 S.E.2d 366, 371 (1996):

- Here...the temporal proximity of the cocaine use to the robbery and

murder is so close that one cannot deny that the cocaine use was so much a
part of the “environment” of the crime that omitting the évidence of it would
unnecessarily fragmentize the State’s case...The use of the cocaine here was

. inextricably intertwined with the robbery and murder. Under these
* circumstances, such evidence was properly admltted as part of the res gestae
of the crime. -

14



: In this case, excising Wilson’s threat which was inextricably intertwined with the fight and

o the shooting Violated the principle of res gestae and prevented the jury from hearing the full

... nature of the events of the shooting.

Williarﬁs’ »ivnabil-ity to.tell the jury. that Wilsoﬁ threatened him prejudiced his selnf-
: d.efehse“ érid {/oluntary m_a}nslaughter theories. Williams received both of these jury charges
énd Wirlscym’s‘ thréat was ﬁighly pfoba‘giVe on both issues. Wilson’s stétemerit was relevarllt to
“Whether Wﬂliams was Withput fault in bringing on the difficulty, whether he reasonably

believed he was in imminent danger of losing his life, and whether he had a way to avoid the

. difficulty. State v. Dickey, 394 S.C. 491, 499, 716 S.E.2d 97, 101 (2011). Without hearing

Wﬂson’é threat, the jury simply knew that Wilson stood theré holding a gun on Willi‘amé ’
and said not_hing. Wifhout hearing Wilson’s threat, they could have believed that Williéms’
L -ﬂfac;[ions weré unreasonable. Knowiﬁg fhat Wilson taunted and threatened Williams makes
:_, Williams’ s-ubrslequent actions more reasénable.
Kéei)iﬁg Wiisop’s threat from the jury prejudiced Williamé’ case for voluntary
. ﬁ1anslaugf1ter. In order to reduce -the crime from murder to voluntary manslaughter,
Williafns must have aqted under a sudden .heat of passion upon sufficient legal provocation.
| ‘Statev v Niles, »400 S.C. 527, 534, ,735 S.E.2d 240; 243 (Ct. App. 2012). An overt,
‘thre':atening act can generaté the sudden heat bf passion and constitute legal provocation.
| Gardner at 105,.64 S.E.2d at 134-35. Knowing of the threat and taunt (combined with
I;Ginting a gun) would have further mitigated the/ alleged crime from rﬁurder to

_mans'laughter.” The jury' asked for the difference between murder and manslaughter and

; deliberated for o’ver‘four hours. R. 456,11. 4 —5.R. 458,11. 4 — 6. R.462,11. 1 — 3. Failure
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to éllow, the statement prejudiced Williams® ability to fully present his defense and this
- Court should reverse.

2.

- The trial court erred by failing to charge involuntary manslaughter because appellant

testiﬁed that the gun went off during a struggle with one of the alleged victims.
,’Williavrns’ testitnony about the struggle over the weapon required the trial judge to
‘:charge in:voluntnry' manslaughter. Defense counsel asked for an involuntary manslaughter
_charge “based '(_)n Willie Williamsf testimony.” R. 384, ll. 19 —22. Judge Jefferson took
~ the matter under advisetnent overnight. R. 385, 1. 2 — 4. The next day, Judge Jefferson
- 4_.ru1ed ‘A‘I’m not instructing, however, involuntary manslaughter as the record is void of
any ev1dence supportlng that 1nstruct10n ” R.403,1. 24 -404,1. 1.
A defendant ] testlmony that he struggled over the weapon supports a charge of

‘ '7 ' 1nvoluntary manslaughter State v. Battle, S.C. , SE2d 2014 WL

. 1614741 Shearouse Adv. Sheet No. 16 (Ct. App. Apr. 23, 2014). Tisdale v. State, 378

S.C. 122, 125, 662 S.E:2d 410, 412 (2008); Casey v. State, 305 S.C. 445, 447, 409 S.E.2d
C391,392(1991). - ‘. |
The law to be_‘charged is determined from the evidence presented at trial. State v.

"tKnoten 347 8.C. 296, 302, 555 S.E.2d 391, 394 (2001). Reversible error is committed if

. the tr1al court falls to give a requested charge on an issue raised by the evidence. State v.
’ Hlll 315 S. C 260, 262, 433 S.E.2d 848, 849 (1993). Moreover, when determining

o '.whether'the.evidence requires a charge on a lesser included offense, the court views the

o faetS' in the l.ight most favorable to the defendant. See Knoten, 347 S.C. at 302, 555

- 'S.E.2d at 394 (requiring the trial court to view facts in the light most favorable to a
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defendant when determining whether to charge involuntary manslaughter).

: ““Ir-nportantly, our courts have long emphasized that to warrant a court’s

-eliminating the offense of manslaughter, it should very clearly appear that there is no

evidence whatsoever tending to reduce the crime from murder to manslaughter.” State v.

Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 486 (Ct. App. 2010); see also State v. Cole,

338 8.C. 97, 101, 525 S.E.2d 511, 513 (2000); State v. Burriss, 334 S.C. 256, 265, 513

S.E.2d 104, 109 (i 999). . Thus, a request to charge a lesser-included offense is properly
refused éﬁly when there is no evidence that the defendant committed the lesser rather
fhan the greatef‘ offense. Casey, 305 S.C. at 447, 409 S.E.2d at 392.

, | Involuntary manslaughter is the unintentional killing of another without malice,

but while engaged in an unlawful activify not naturally tending to cause death or great

- ‘bodily harm; or (2) the unintentional killing of another without malice, while engaged in

| ‘a'léwful activity with reckless disregard for the safety of others. State v. Crosby, 355 S.C.

47, 51-2, 584 S.E.2d 110, 112 (2003); Burriss, 334 S.C. 256, 265, 513 S.E.2d 104, 109
(1999).

State v. Light, 378 S.C. 641, 648, 664 S.E.2d 465, 468 (2008) is particularly

‘instructive. In Light, the defendant gave inconsistent versions of the victim’s death, but

repeatedly maintained that the gun unintentionally discharged after a struggle. Despite

expert testimony contradicting the  defendant’s story, the Supreme Court ruled that

_ defendant’s testimony, by itself, was sufficient to require an involuntary manslaughter

’ 'chaige. ﬂ at 648-49, 664 S.E.2d at 469. The Court stated, “[T]he fact petitioner and [the

victim] were struggling over the weapon is sufficient evidence to support an involuntary

manslaughter charge to the jury. Id.

17



Burriss is similar to the facts of this case. As an attacker advanced on the defendant;
" che defendant reached for ﬁis gun and “it went off,” killing ariother man who had earlier
participated in the attack. Burriss at 258-59, 513 S.E.2d at 105-06. Also similar is m, in
“which fhe cieferidant and the decedent stmggled over a gun and if fired. Williams festiﬁed
~ that “the gun went éff’ dﬁring his struggle with Wilson. R. 339, 1. 13 - 25. R.342,1l. 5 —
14. At no i)oint did Williams testify that he intentionqlly pulled the trigger. The State
'adm&téd that Williarﬁs took no intentional action. The solicitor stated, “He didn’t take any
intentional action at au. He was attacked, and everything Was Wilson’s fault.” R. 405, 11. 18
.—19. Viewing the evidénce in the light most févorable to Williams, the judge erred in

refusing to chargé involuntary rhans_laughter and the case should be reversed.
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CONCLUSION

~ For the foregoing reasons, appellant’s convictions should be reversed and the case
~ remanded for a new trial.

Respectfully submitted,

<

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

* This 26" day of January, 2015.
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