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IN THE MAGISTRATE’S COURT

STATE OF SOUTH CAROLINA )
' 3 ) 'FOR BERKELEY COUNTY
COUNTY OF BERKELEY ) TICKET NOs: G445153 ,G445154,
S | DI ‘ G445155,G445156
STATE OF SOUTH CAROLINA, ) |
, ) | |
. ) ORDER OF DISMISSAL
Vs. ) WITH PREJUDICE .
) o ;
JENNIFER LYNN ALEXANDER, )
DEFENDANT )

TRIAL JUDGE: HON. EDWARD L. SESSIONS
DATE OF TRIAL: FEBRUARY 10, 2014
COURT REPORTER: NA ,
PROSECUTING ATTORNEY: © CATHERINE FANT
PROSECUTING OFFICER: TROOPER YACABOZZI

DEFENDANT'S ATTORNEY: NORBERT E.CUMMIN GS, Jr.,
HENRY RICHARD SCHLEIN

MITCHELL FARLEY '

PROCEDURE
This matter came before the Court for a jury trial in the above captioned matter, charging the

Defendant with violation of Driving Under the Inﬂuence(DUI) §56- 5-2930, Ticket Number

G445153; Seatbelt Violation §56-5-6520, Trcket Number G445 154; No Proofof Insurance §56-10-

225, Ticket Number G445155 ; and Failure to Chan'ge Address §56-1-230 Tieket Number G4451 536
Defendant requested a jury trial and was present in the courtroom and on behalf of the state was
Trooper Yacabozzi, South Carohna Hrghway Patrol as arresting and prosecutmg officer and wnness
and Prosecutmg Attorney Catherme Fant, of the Department of Public Safety. Present for the
Defense were the Defendant above named along with her attomeys Norbert E. Cummings, Jr

Henry chhard Schlem and Mltchell F arley, of the Dorchester County Bar. The case was noticed for
a Jury trial and all Notrces and Motions were tlme]y and properly filed and served. The j Jury venire

was present and awaiting voir dire. The Court took Judicial Notice of the severe weather and the- -

1 S )  FILED

“FEB 259014
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resultant State of Emergency declared by the Govemor and for thls reason, and because the rulings

on the motlons may be outcome determinative, the State and Defendant agreed to have Defendant ]

/

pretrial motions heard and dec1ded at today’s hearing, and to release the jury venire, and reschedule

the start of the trial at another time.
RULING
The Defendant s pretrial motions consisted of 1) Motion to Dlsmlss for Fallure to Comply

with Rule 5 and this Court’s order for compllance 2) Motion to Dismiss under State V. Martm infra,
and State v. McAteer, infra; a Motion to Suppress the Breath Test Results anda Motlon to Suppress ‘
the F ield Sobriety Tests. The Court heard oral arguments, took sworn testlmony of the witnesses and.
received exhibits as evidence for consideration. |

'lhe Defendant has moved to dismiss under State v. Martin, 275 SC 141 (1980) and State v.
Ateer, 340 S.C. 644 (2000). The Defendant presented testirnony by the first officer on the scene,

Mc
who was then employed with the Goose Creek Police Department, determined that the Defendant

was not within the city limits of Goose Creck upon his arrival. The Ofﬁcer testified that he
confirmed this with his supervisor. The Officer testified that he intended to detain the Defendant,
and in fact, detained the Defendant, until the arrival of the nghway Patrol. The officer testxf' ed that

the Defendant was not free to leave, and that had she attempted to do so, he would have arrested her

for public drunkenness. The officer testified that he. sought information from the Defendant
regarding her driver’s license, registration, and identiﬁcation information.” The testimony was that
the detention lasted for approximately sixteen minutes until the arrival of the South Carolina

Highway Patrol Trooper, who then conducted an investigation. There was no testimony or evidence

presented regarding how long the Defendant had been there, and there was no testimony that anyone
FILED .
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had observed Defendant drive her vehicle. However, there was testimony that the vehicle was

inoperable and stuck in the mud and off the road, when the officer arrived.
The Court is most persuaded by our Supreme Court’s holdmg in State v. McAteer, supra. In

McAteer, an off- duty, but still umformed mumcrpal police officer observes the defendant drive a

vehicle outmde the city limits. The officer approached the car and the defendant rolled down his

wmdow The officer smelled alcohol and saw open alcoholic beverage containers in the vehicle. The
officer detained the defendant until the arrival of the Highway Patrol. The nghway Patrolman

admlmstered several ﬁe]d sobrrety tests and arrested the defendant who subsequently blewa.18 on

the breath test. State v. McAteer, 340 S.C. at 645. See also, State v. Boswell, 391 S.C. 592 (2011).

Here, as in McAteer supra, since the initial Goose Creek officer was outside the

municipality’s city limits when be first observed the Defendant, and since no violation of the law had
. been observed within the city limits, the officer had no police authority to detain the Defendant, or to
arrest her. 'Iherefore, the arrest of Defendant was unlawful and her case and all charges sheuld
therefore be dismissed, wrth prejudice.

The State has stipulated that the Horizontal Gaze Nystagmus (HGN) test was not properly
done and therefore, the Court grants Defendant’s Motion to Suppress this particular'ﬁeld sobriety —
test, and any associated video thereof. Because the Court finds that the Defendant’s arrest was
unlawful and that the case should be dismissed, there is no need to rule on the Defendant S remaining
- motions. " . .

- NOW THEREFORE IT IS ORDERED THAT: ‘ )

A. The case and all charges against the Defendant shall be, and hereby are, drsmrssed with

prejudlce ,
- FILED
s C FFRZ2 590
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B. The Clerk of Court shall, within thirty (30) days, prepare an - order for the destructién of

arrest records, expunging all of these éhérges from Defendant’s record;

?;éumbw Y

: Hon. Edward'L. Sessions 7
J : ‘Magistrate’s Court Judge

ANDITIS SO ORDERED.

At Goose Creek, South Carolina

S '
This ZA day of February, 2014

FILED
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- THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Circﬁit Court Judge

Case No. 2014-CP-08-0688

NOTICE OF APPEAL

The Appellant, The State 6f Soutﬁ Carolina, hereby appeals from the Order of the

Honorable R. Markley Dennis, Jr., Judge of the Ninth Judicial Circuit, dated August 20,
2014, and filed for record on August 26, 2014, in the matter of The State of South
Carolina vs. Jennifer Lynn Alexander, Case Number 2014-CP-08-0688, with the

- Berkeley County Common Pleas Court.

Appellant received the written Order from the Clerk on August 21, 2014, A copy

of the Order is attached hereto. ‘ B ) A
(stse, ~Frrf

Catherine Fant, Assistant General Counsel

Email: CatherineFant@scdps.gov

Marcus K. Gore, Assistant General Counsel .

Email: MarcusGore@scdps.gov :
South Carolina Department of Public Safety-

Office of General Counsel
P. O. Box 1993

Blythewood, S.C. ' Blythewood, SC 29016 '
Telephone: (803) 896-796§Q BCBIVE] )

Date: September 9, 2014
SEP 11 2014

T | SC Court of Appeals
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Other Counsel of Record:

Norbert E. Cummings, Jr., Esq.
Henry Schlien, Esq.

P.O.Box 1318 .

Summerville, SC 29484-1318
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PLAINTIFE(S o DEFENDANTY(S) -
: _ : Attorney for : [_] Plaintiff [J Defendant
Submitted by: ‘ . " or
: . 5 O Self-Represented Litigant

, DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issucs
have been tried and a verdict rendered. y

0

X DECISION BY THE COURT. This aclion came to trial or hearing before the court.
or heard and a decision rendered.

O

O

The issues have been tried
ACTION DISMISSED (CHECK REASON): [T] Rule 12(b), SCRCP: (J Rulc 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); (] Other
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0 Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; ] Other '
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[ Affirmed; [ Reversed; [] Remanded; [] Other
NOTE: - ATTORNEYS ARI.'. RESPONSIBLE FOR NOTIFYING ]1.OWER COURT, TRIBUNAI. OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN TS APPEAL.

IT IS ORDERED AND ADJUDGED: L7 See attached order (formal order 1o follow) [ Statement of Judgment

by the Court: After reviewing the entire file and fully considering the decision of the Magistrate, Edyard
=

o
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" L. Sessions, is pffirmed.

This order ] ends [] does not end the case: _
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THE STATE OF SOUTH CAROLINA
' In-the Court of Appeals

APPEAL FROM BERKELEY‘COUNTY
Court of Common Pleas

The Honorablé R. Markley Dennis, Jr., Circuit Court JudRE CE I VED

SEP 11 2014
- Case No. 2014-CP-08-0688 i sc C
ourt of Appeals
The State.............ooooonviiii e, Appellant,
’ V.
Jennifer Lynn Alexander................................... e, Respondent.
PROOF OF SERVICE

I do hereby certify that I have served the Notice of Appeal in the above. captioned
action, by depositing it in the United States Mail, postage prepaid, on this 9th day of
September 2014, addressed to the Honorable Jenny Abbott Kitchings, Clerk of the Court

of Appeals of South Carolina, P. O. Box 1162 lumbia, S.C. 29211.
| | ‘ \%

Randi Runkles

Paralegal

Office of General Counsel ‘

S. C. Department of Public Safety

Dated: Septerhber 9,2014
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr.,. Circuit Court Jud£ E C E ' VE

- SEP 11 2014
Case No. 2014-CP-08-0688 s
| C Court of Appeals
The State........coooiviiiiii e s Appellant,
V. | |
Jennifer Lynn Alexander..............................___ UUT Respondent.

PROOF OF SERVICE

I do hereby certify that I have served the Notice of Appeal in the above captioned
action, by depositing it in the United States Mail, postage prepaid, on this 9th day of
September, 2014, addressed to Respondent’s counsel, Norbert E. Cummings, Jr., Esq.
‘and Henry Schlein, Esq. at Post Office Box 1318, Summerville, South Carolina, 29484-

1318. o
A . i

Randi Runkles :
Paralegal . :
Office of General Counsel

K - S. C. Department of Public Safety

Dated: September 9, 2014
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THE STATE OF SOUTH CAROLINA '
~ Inthe Court of Appeals . '

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Circuit Court Judge

Case No. 2014-CP-08-0688

e Appellant,

..... “etteesre .. Respondent.

PROOF OF SERVICE

I do hereby certify that I have served the Notice of Appeal in the above captioned

action, by depositing it in the United States Mail, postage prepaid, on this 9th day of
September, 2014, addressed to the Honorable Mary P. Brown, Clerk of Court of Berkeley
County, Berkeley County Circuit Court, P. 0. B , Moncks Corner, SC 29461 .

Randf Runkles
. Paralegal

Office of General Counsel

S. C. Department of Public Safety

Dated: September 9, 2014
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Circuit Court Judge

Case No. 2014-CP-08-0688

The State............coooivvieiininiil U UUURORRRURS ...Appellant,

1
N

Jennifer Lynn Alexander................................. B TR Respondent.

- PROOF OF SERVICE

I do hereby certify that I have served the Notice of Appeal in the above captioned
action, by depositing it in the United States Mail, postage prepaid, on this 9th day of
September, 2014, addressed to the Honorable R. Markley Dennis, Jr., Circuit Judge of the
Ninth Judicial Circuit, P. O. Box 1800, Moncks Corner, South Carolina, 29461.

) -Randi/Runkles
) A Paralegal
: : . Office of General Counsel
g S. C. Department of Public Safety

Dated: September 9, 2014

RECEIVED
SEP 11 2014
- SCcour Of Appeals .
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

STATE OF SOUTH CAROLINA

JENNIFER LYNN ALEXANDER

COURT OF COMMON PLEAS

2014-CP-08-00688

VS. TRANSCRIPT OF RECORD

. JULY 28, 2014
MONCKS CORNER, SC

VVVVV\JVVV\—

BEFORE:

HONORABLE R. MARKLEY DENNIS, JR.

-

A'PPEARANCES:

CATHERINE FANT, ESQUIRE
Attorney for the State

HENRY R. SCHLEIN, ESQUIRE
MITCHELL FARLEY, ESQUIRE
Attorneys for the Defendant

Ruth L. Mott, RPR, CRR
Official Court Reporter
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THE COURT: This is an appeal from Magistrate's Court,.

and thefe.is a return filed by the magistfate. The
magistrate lower court dismissed the case, signed by Judge .
Sessions. If you would, identify youréeiveé and the parties
that you represent. Ms. Fant?

. MS. FANT: Yes, Your Honor, my name is Catherine Fant,
and I'm Assistant Attorney General with thé Dépértment of
Public Safety. I represent the State in the appeal.

MR. SCHLEIN: Thank you, Your Honor, Henry Schlein,
S—C—H—L—E—IfN, with Norb Cummings' offiée in Summerville. . We
represent the respondent, who is the defendant in this case,
Ms. Jengifer Alexander, and this is my go—counsel, Mitchell
Farley. '

THE COﬁRT: Thank you. All right. Ms. Fant, it's your
appeal. 1I'll be delighted to hear from‘YOu.

~MS. FANT: Yes,Asir, Your Honor.  On July.ZOth of 2013
at approximately 11:30 p.m. Goose Creek Police Department
received a 911 call from a passerby on US 176.

THE.COURT: Let me help you, Ms. Fant. I'Vé had the

opportunity to review the file, the return of the magistrate

and also the submissions by each side; so the factual part

I'm somewhat familiar with.
MS. FANT: Thank you, Your Honor.

THE COURT: Thank you. . Excuse me for interrupting you.

MS. FANT: No problem, Your Hoﬁor. The ultimate iséue»

18
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21

that we have in this case, Your Honor, is whether or not

1

2 Officer Chad Hadden with the Goose Creek Police Department
3 was acting within his legal authdrity when he detained the
4 defendént-in‘this case. ‘The magistrate's return and the

5 reply by the defendant indicate that these -- that this

6 situéfion is controlled by-Staée v. McAteer and State v.

7 BoswellT The State, however, Your Honof, believes those

é cases‘are factually distinct. We would agree with the

9 general proposition that if you're not in your jurisdiction,

10 you cannot detain or arrest someone. The key legal question

11 in this issue is was he actually within his jurisdiction.

That's the first point that we argued below, and the

13 Magistrate's Court return, 'Your Honor, did not actﬁally

14 include the entire Stateﬂs argument. I would at this point

15 move to make this Court's Exhibit 1, which is.a recording of

16 the argument that was made during the motion.

17 THE COURT: Okay. Any objection?

18 MR. SCHLEIN: No objection if it's the recording.

19 THE COURT: Very well, it will be retained with all

20 other pleadings in the Clerk's file. It will be Court's'

Exhibit 1.

22 (The Court's Exhibit 1 marked for identification.)

23 MS. FANT: Because, Your Honor, while the magistrate's

24 || return is correct, we did agree that the street is in the

25 City of Goose Creek, and the front yard of the house where

19



the car ended up was in the coﬁhty. I guess it had never

2 been incorporated into the bity. The State's argument beiow
3 and the argument here islthat common sense tells you, when

4 someone is'driving on the road, committing a cfime, the fact
5 that they wreck and run off the road and end upAin a ditch in
6 someone's front yard does not divest the jurisdiction that

7 the police department had on the actual road where she was

8 traveling. She told both Troéper Yacovazzi and Officer-
-9 Hadden she had apparently'beeh going away from Goose Creek

/

10 when she attempted to make a U-turn. 'Obviously that didn't

11 go very well because she did end up on the normal opposite

12 side of the road, headiﬁg back the other direction. She

13 actually turned left into this person's front yard. So our

14 first argument was he clearly did have jurisdiction because

15 176, which is the‘road'that the car was traveling oh before

16 she wrecked, crashed, whatever you want to call it, and left

17 the roadway, is in fact in the City of Goose Creek, and there

18 was I don't believe any argument about that below that that

19 road is in fact 'in the City of Goose Creek. That is how, in

20 fact, Goose Creek got dispatchéd to the location was due to

21 that.

' The second argument that the State made is even if the

22

23 Court were to find that he -- the‘front yard was not a

24 continuation of the roadway and for'purposes of a crime
there's a statute that‘géverns this very issue which is

25

20



14

25

13

15

16

17

18

19

20

21

22

23

24

17-13-45. It was pointed out in our appeal. I also have a

copy of the statute to hand up if you need it. And that

statute says,’"When a law enforcement officer responds to a

‘distress call or a request for assistance in an adjacent

jurisdiction, the authority, rights" --.

THE COURT: You don't need to re?d‘it. I appreciate

that.
MS. FANT: Okay. And so the argument there would be

H
that even if, in fact, our first argument, which we believe

he was on the roadway, and that is in his jurisdiction to

investigate that crime, that tHat,statute would cover him and
provide him jurisdictidn in the front yard, which is where he
ultimately ended up responding. I believe that the defendant

pointed out in their reply that this was not a call, a
distress call or a call for assistance; but I don't know what

you call it when it is a welfare check, someone calls in and

R
says, "I see a car on the side of the road that has its

headlights on and its inside lights on. I don't see a

person. I'm concerned. Can you send someone out." And that

was the reason the Goose Creek officer responded, so we

believe that that would be the second reason that the judge's

order should be overturned.

‘ B
The third reason would be just, again, in abundance of
caution, if the Court were to rule against the State in the

first two matters, it would be that that's not the end of the

21
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20

issue. You don't dismiss the case in circumstances where

there is an illégal arrest. The State has cited several

cases, in particular, Town of Mount Pleasant v. Jones, where
) -

the Court held, okay, even if you did unlawfully stop

somebody, and that was the case where it was an illegal

citizen's arrest, you still can go forward, just without the

absence -- excuse me, without the evidence that you would

7
8 have ébtained therefrom. The reply from the defendant also
S mentions and tries to address that argument by saying that

10 McAteer and Boswell affirmed the dismissal or dismissed the

- . . _
11 lower court cases, and that is not the case. Both of those

12 opinions remanded the case back to the Magistrate's Court.

13 What happened after that, I'm not sure; but they certainly

14 || had an entitlement to try'to prove their case whatever way

15 they could at that point. -

16 4 The ultimate issue here, Your Honor, is we believe that

17 trooper or, excuse me, Officer Hadden was, in fact, clearly

The road 176 is in the

18 within Goose Creek's jurisdiction.

Her car, when she missed the road and

19 City of Goose Creek.

ran off into the front yard, was some 20 to 30 feet off the

21 mainAroadway. Clearly it was not-a roadway. She should not

22 || have been driving through someone's front yard. She was on

US 176 before she ran off it. So for those reasons, Your

23
24 Honor, we believe that Magistrate's Court ruling'should be
25 reversed.

22



I would also like to pdint out that in their reply the
defendant makes several references to State v. Martin and
other issues surrouﬂding the qase,‘but I don't think those
are properly before the Court. in facﬁ, I‘believe they're
procedurally barred from bringing those issues up again. The
magistrate Vefy clearly ruied( even thouéh hé started out
saying fhis‘was a motion based on McAteer and Martin, clearly

ruled on the McAteer issue and found that the State did not

{

have jurisdiction, and that's the sole ground, I believe, for

10 his ruling and why we're up here on appeal.

11 THE COURT: Okay. . -Mr. Schlein.

12 MR. SCHLEIN: Thank you, Yéur Honor, may it please the

13 Court.. Of course we respectfully disagree with counsel. The

defendant -- nobody saw the defendant drive. She was stuck

14

15 in a ditch. - The car was not operable; The officer testified"
16 that -- .‘ | ~

17 THE COURT: I understand that. My concerﬁ~there is

18 we're getting tg - I_don'£ know what.the crime is, but your

19 basis is whether or not they had juriSdiction to .do what they

did, and it seems to me the stronger motion to dismiss was

20

21 what crime was there fo investigate. Just because a car is
22 off the road doesn't imply a crime, doesn;t imply anything,
23 so I don't know where they'go from there; but the pr&blem
- 24 that I have now is we're stopping them from trying to go

25 there. That's the isSue.. The issue is you're right, but

23
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23

your judge ruled that they didn't have jurisdiction, and

therefore the case is dismissed. I don't know why you argued

that in the first place because I think your stronger point
is, where do you go after you come to court because what
crime were you investigating and what was the crime. I don't

even know right now. What was the charge?

MR. SCHLEIN: She was charged with DUI, Your Honor.

THE COURT: Based on what? That's the problem.. I
think, I just wonder, isn't this a_lO percent -- you're not
10 | going to win; I mean, you just flat aren't going to win.

11 MS. FANT: Your Honor, we disagree. We think

12 circumstantially --

13 THE COURT: Based on what, circumstances of what? You

14 don't know.what her condition was at the time she was ;

driving. That's the problem. How long was she there?

16 MS. FANT: Well, that would be evidence for them to put

17 up.

18 THE COURT: No, that's evidence for you to prove. You-

19 can't get to first base. That's the'problem. I'd throw this

20 out in a heartbeat. You can appeal that. I don't think

21 you'll get to first base there either, but this is silly,

22 frankly.

MS. FANT: Your Honor, there were statements that

24 were --

25 THE COURT: You don't have a right to get statements

24



10

She's in the yard. Whose house was it, hers?

1 from her.

2 MS. FANT: No. No, it was a private citizen who, in

3 fact, was dead. It had actually passed on to sbmebody

4 else's ~— there was‘nobody at the house, put it that way.

5 THE COURT: Okay.' Thank you. All rignt. Keeb going.

6 MR. SCHLEIN: I think you kind of summed it up. We just
7 contest that they had'jurisdiction to stop her, to hold her

8 and get no any of rhis -- these chérges. |

9 THE COURT: I couldn't agree with you.—— in fact, to be
10 honest with you, I don't'know uhst’right they had to

—-

11 detain -- I notice there was a detention for somebody to

12 arrive ——.highway patrolman, I think, to arrive, but wny did -

it was not in

13 the highway patrol have to come, because

14 jurisdiction?

15 MS. FANT: ' Because he mistakenly thought he didn't have

3.

16 authority. 1In fact, the first thing --

17 THE COURT: So therefore he's detaining a person on the

18 basis of what?

19 MS. FANT: On the basis of there was no.way he could let

20 her drive at that point.

21 THE COURT: -Go read -- and I don't know, I can't

22 remember, I don't think it was published thank goodness,.

because I was reversed because they detained a ~guy who was

23
24 coming, and they had a tip. It was in.Charleston. I"just
25 remember Mr. Brown was the lawyer, and they moved to suppress

25
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16

20

11

i

é&erything because they didn't have a right to detain. They

1

2 wanted to detain him for the dog to come, and the dog came

3 | and alerted, and they kept hiﬁlfrom mbving. And'I found that
4 they had a right to do that‘based on the probable<Cause this
5 was the guy, and he was the guy. Supreme Court réversed

6 thag, said you don't'ﬁave a figﬁt to détain him to make a

7 crime, and you didn’f either. That's the”problem. But,

8 again, the problem I'm faced with is those‘are all motions at

trial. Now we get into a situation, the appeal comes back to

10 me and says, you should have dismissed this. You're righf.

11 But my problem is. you can't get there because he said you

12 | don't have jurisdiction.

13 MR. SCHLEIN: Yes, Your Honor.

14 THE COURT: Be careful what you ask for sometimes as a

15 lawyer, you know. I remember in this very same courtroom I

moved to strike permanent injury because the doctor
17 equivocated, said . he wasn't permanently injured,” and then he

It was hard to

18 || said he was, and. the judge agreed with me.

19 convince Judge Bell, who was in on the Court‘of Appeals, that

that wasn't a jury ~- that was a matter of law and not a jury

21 issue because he quickly presented that,. and we retried it

22 || and settled it. And I always thought as a lawyer - Lisa,

23 remember this -- this young lady is from Switzerland and has

24 been kind enough.to agree to come sit with me. She's going

to law school there. Be careful what you ask for. You -may

b

25

26
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get it, and thén you've got to defend it.

1

2 I really think this needs to be remanded for those

3 issues to be really brought because I can't get there, Iim

4 afraid, based on the jurisdictional issue. I'm going to'look
5 at ihis. You think the sole issue for me is whether or not

6 Ayou had jurisdiction.

7 MS. FANT: I do believe so, Your Honor.

8 THE COURT: And it doesn't even get to all the merits' of
9 everything'eise.

10 MS. FANT: Correct, Your Honor, and that;s based on the

11 trial court's order, which, I believe it was on page 3, very

12 clearly said, "the initial Goose Creek officer was outside

P .

13 the municipal city limits when he first observed"

14 THE COURT: When you read, you've got to remember this

15 lady's taking it down, and I can't think that fast either.

16 MS. FANT: His finding was ultimately here, as in

17 McAteer, "since the initial Goose Creek officer was outéide

18 of the municipality city limits when he first observed the

defendant, and since'no Violation of law had been observed

3

19

20 inside the city limits" --

THE COURT: Slow down. We're not racing. You've got

i

21

22 all day, or at least until 1:00.

"And since no violation of the

23 MS. FANT: I'm sorry.

241 law had been observed within the city limits, the officer had

25 no police authority to detain the defendant or to arrest her;

27
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v
¢

therefore, the arrest was unlawful in her case, and all

charges should be dismissed."

THE COURT: I don't know that that's juriédictional.

I'm going to need to look at it and see because I may be able
F .
to -- may be able to circumvent that. All right. Your

position, basically you both have briefed it, and you've

argued your position. I'll look at it, and I'l1l let you

know. Thank you all very much, and thank you, Ms. Fant, I

appreciate that.
--- .END OF TRANSCRIPT OF RECORD ---
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STATE OF SOUTH CAROLY ™) ) o |
4 L ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY )
) .
STATE OF SOUTH CAROLINA ' ) CIVIL ACTION COVERSHEET
Plaintiff(s) ) )
‘ ) 2014-CP:- 08- LQ gg :
Vs. - ) :
_ ‘ )
JENNIFER LYNN ALEXANDER )
Defendant(s) )
(Please Print) ~ SC Bar #: 14021
Submitted By: Catherine Fant, Esq. .Telephone #:  803. 896. 7965
Address: Office of General Counsel Fax #: 803. 896. 7967
S.C. DEP'T OF PUBLIC SAFETY - " Other:
POST OFFICE BOX 1993 ' E-mail: CatherineFant@scdps.gov
BLYTHEWOOD, SC 29016
places nor supplements the filing and service of pleadings or other papers

NOTE: The cover sheet and information contained herein neither re
as required by law. This form is required for the use of the Clerk of
signed, and dated. A copy of this cover sheet must be sérved on the

[] JURY TRIAL demanded in complaint.
[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resol
|
X

This case is subject to MEDIATION pursuant to the Court Annexed A lternative D

*If Action is Judgment/Settlement do not complete

This case is exempt from ADR. (Proof of ADR/Exemption Attached)
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Torts - Professional Malpractice

Contracts
O Constructions (100) O Dental Malpractice (200)
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. an Out-of-County Action (660)
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‘Wrongful Death (360)
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Permanent Injunction (830)
Forfeiture-Petition (840)
Forfeiture—Consent Order (850)

Other (899)

~ Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
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| ' - F{ MANDATED ADR COUNTIES ory
Allendale, Anderson, Beaufort, Colleton, Florence, Greenvilie, Hampton, Horry,
Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York -

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this

action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators

agreeing to accept cases in the county in which the action has been filed.

, :
The initial ADR conference must be held within 300 days after the filing of the action.
125 shall be held not later than 120

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-
or as the court directs. (Medical

days after all defendants are served with the “Notice of Intent to File Suit”
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

~-

a. Special proceeding,
prohibition;

or actions seeking extraordinary relief such as mandamus, habeas corpus, or

‘b.  Requests for temporary relief:

¢. Appeals

d. Post Conviction relief matters;
e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;

g Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by

Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or

of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded. :

You must comply with the Supreme Court Rules regarding ADR.

Please Note:
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (01/2010) Page 2 of 2
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

STATE OF SOUTH CAROLINA,

Plaintiff,

VS.

JENNIFER LYNN ALEXANDER,

Defendant/Respondent.

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

CERTIFICATE OF EXEMPTION

FROM MEDIATION

1 C/A # 2014-CP-08- (Q/X%

I certify that this action is exempt from mediation because:

This is a special proceedmg or action seeking extraordinary rehe%u@ ag?

X This action is appellate in nature

This is a post-conviction relief matter

This is a forfeiture proceeding brought by the State

[

This is a contempt of court proceeding; or

I

The parties submitted the case to voluntary mediation with a certified

- mediator -

Date:

4ot 2004

' Respectﬁllly Submitted,

- Catherine Fant
Assistant General Counsel

S. C. Department of Public Safety
Office of General Counsel

P. O. Box 1993

Blythewood, SC 29016
Telephone: (803) 896-7965
Email: CatherineFant@scdps.gov

35



M

N

i

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) -
C)
COUNTY OF BERKELEY ') - NINTH JUDICIAL CIRCUIT
State of South Carolina, ) C/A #2014-CP-08- ( Q!Sg :
) ’ .
Appellant, ) '
| | ) o S
vs. _ ) 'NOTICE OF APPEAL 3
) AND APPEAL 20X § § |
Jennifer Lynn Alexander, ) _ 55-:2 -3 ~
Respondent. ) g A% o, e
) .»..gg =M
<HE =
W E e
£ a O
NOTICE OF APPEAL
AND APPEAL

TO:

[

The Honorable Edward L. Sessions, Berkeley County Magistrate Judge,
- and Norbert E. Cummings, Jr., Henry Richard Schlein, and Mitchell Farley,

Counsel for Respondent Jennifer Lynn Alexander

The State of South Carolina, by and ﬁough the undersigned counsel, hereby

gives notice of its appeal and appeals from an order of the Hon. Edward L. Sessions

issued February 25, 2014 and dismissi

notice of said order on March 3, 2014.

ng the above-referenced case. The State received

On July 29, 2013, Senior Trooper Paul Yacobozzi of the South Carolina Highway

Patrol cited Jennifer Alexander for Driving Under the Influence in violation of SC Code

§ 56-5-2930 (Supp. 2013). Alexander was also ticketed for failure to change her driver’s

license address, not having proof of insurance on her vehicle, and a seatbelt violation. At
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the defendant s request, the matter was scheduled for a Jury trial and set by the court on

Tuesday, February 11, 2014. On that date, the parties appeared and argued several pre-

trial motlons advanced by the defendant. The court took the motions under advisement

arld subsequently issued an order,dismis‘sing the ease, finding the police officer who
'on'ginally detained the defendant was without authority to do so and thus the ensuing
arrest by Trooper Yacobozzi was unlawful.” This appeal followed.

The State’s appeal is based on the fact that the maglstrate Judge erred as a matter

of law in dismissing this case for the reasons set forth below

\ The incident occurred on July 29, 2013 near U.S. 176 and Myers Road in Goose
Creek. Shorrly after 11:30 p.m., the Goose Creek Police Department received a 911 call
describing a vehicle that appeared to be stuck in a ditch with the driver’s door open and
the inside and Aouts.ide lights on.
Officer Chad Hadden responded to conduct a welfare check and found the defendant’s
vehlcle had left the U.S. 176 roadway and crossed a front yard at 949 U.S. 176 (St James
Avenue), coming to rest in a small ditch bordering the resrdence s dnveway On arrival,

Officer Hadden observed the defendant crouching at the back of her vehicle with her

pants down. As_he pulled into the driveway, the defendant crawled back around the

vehicle and into the driver’s seat.

admitted she had been dr‘iVing the vehicle, and determined she was .,u'nder the influence

and impaired. Mistakenly‘believing he lacked jurisdiction to make an arrest, Officer

Hadden radioed for assistance from the Highway Patrol.

Trooper Yacobozzi arrived on scene at four minutes past midnight on July 30 and

immediately questioned why the Patrol had been called. When Hadden confirmed the

. .
At approximately 11:45 p.m., Goose Creek Police

Officer Hadden spoke with the defendant, ‘who ,
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defendant’s vehicle had run off the road while traveling on U.S. 176, Trooper Yacobozzi

replied that “Y’all can work that, because this i$ all yours.” After a short discussion

during which he explained why Hadden should be investigéting the accident, Yacobozzi

told Officer Hadden that he would work the scene sinice he was already there. Hadden

apologized for the mistake and remained on scene while Trooper Yacobozzi conducted

the investigation that led to the defendant’s arrest.

At a pre-trial hearing on Februaryll 1, the defendaﬂ( argued the case should be

dismissed pursuant to State v. McAteer, 340 S.C. 644, 532 S.E.2d 865 _(2000); because

the accident occurred outside ‘the City of Géose: Creek’s jurisdictional limits. In his
eventual ruling the magistrate judge agreed, ﬁnding Officer Hadden was outside Goose
Creek’s city limits when he first observed the defendant and “since no violation of the

law had been observed within the city' limits, [Hadden] had no police authority to detain

the Defendant(] or to arrest her..” The court then concluded that because it found the

arrest of the defendant unlawful, all of the chafges should be dismissed with prejudice.

In so doing the court specifically relied on McAteer and State v. Boswell, 391
S.C. 592, 707 S.E.2d 265 (2011). Th'e‘ court’s reliance on these cases is misplaced as fhey
ére factually inapposite to the case at bar. McAteer is inappliqabie to the instant case
becz_iuse there the parties did not diqute thé fact that the entire incident occ;,urred‘oﬁtside
the municipality’s jurisdictié/n. Insteéd, the iss\ué ‘in McAteer was whether an off—dufy
municipal police officer ,coﬁld detain a suspect whil'e acting as a private citizen.
Similarly, Boswell is unavailing because the officers involved wefe clearly operating

entirely outside of their jurisdiction; the question in that case concerned the validity of a

multi-jurisdictional agreement between law enforcement agencies.
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Here, it is undisputed that U.S. 176 as it passes the residence in question is within

the territorial jurisdiction of the City of Goose Creek; the residence at 949 U.S. 176

apparently has not been incorporated into the city limits. The defendant was driving on

U.S. 176 when she attempted to turn around and instead ended up in a residential yard.

Although Qfﬁcer Hadden (and apparently his supervisor) erroneously‘believed he could
not arrest the defendant based on the fact her vehicle came to rest m the front yard of the
residence at 949 U.S. 176, Trooper Yacobozzi’s assertion at the scene and in his pre-trial
testimony correctly noted that because the defendant had driven her car 6n U.S. 176
immediately prior to running off the road, the Goose Creek Police Department and
Officer Hadden had‘ Jurisdiction. Accordingly, the magistrate erred as a matter of law in
finding Officer Hadden lackéd the authority to détain the defeﬁdant until Trooper
~ Yacobozzi arrived. 7 A

Furthérmore; Section 17-13-45 of the Soﬁth ‘Carolina Code expands the

Jurisdiction of a law enforcement officer when responding to a distress call or request for

assistance in an adjacent jurisdiction. This section reads, in pertinent part, as follows:

“When a law enforcement officer responds to a distress call or a request for assistance in
an adjacent jurisdiction, the authority, rights, privileges, and immurﬁties ..
applicable to an officer within the jurisdiction in which he is employed are extended to
and include the adj\acent jurisdict'i(‘)n.”‘ S.C. Code Ann. § 17-13-45 (2003). Because
Officer Hadden was responding to a fequest for assistance to conduct a welfare check
when he encountered the defendant, he had statutory ;uthoﬁty to. act as a Goose Créek

police officer in the yard of a residence in the adjacent jurisdiction of Berkeley County.

. that are
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Finally, even assuming without conceding that Officer Hadden might have been
acting without authority beyond the municipal jurisdictibn of Goose Creek, the alleged

unlawful detention of the defendant does not operate as a bar to the prosecution of this

case. In Town of Mt. Pleasant v. Jones, 335 S.C. 295, 516 S.E.2d 468 (Ct. App. 19}99),

the lower court dismissed a case where a volunteer fireman had unlawfully detained a

driver suspécted of DUI until an officer with the Town of Mount Pleasant arrived. On

appeal, the Town argued the dismissal was improper because the illegal detention had no

effect on the admissibility of evidence discovered by the Town’s police officers after

their arrival at the incident location. The Court of Appeals agreed, finding “Jones’s

charge of driving under the influence should not have been dismisééd,” and reversed énd
~;'emanded the case for trial. Jones, 335 S.C. at 299, 516 S.E.2d at 471. In so doing, the
court qited with approval multiple cases standing for tﬁe proposition that an unlallw.ﬁix.l
detention or arrest imposes no jurisdictional bar‘to the subsequent prosecution and
conviction of a ‘de‘fendant for the crime charged. Thus, ét most, if Officer Hadden’s
acii,ons in detaining the defendant arel found to be unlawful, the appropriate rémedy
would be the suppression of evidencé related to the unlawful detention, .not outright

dismissal of the case. As was the case with the Mt. Pleasant police officers in Jones,

Trooper Yacobozzi’s lawfully executed sepérate investigation and ultimate arrest of the

defendant may properly serve as the basis for proceeding to try the defendant as charged.

The magistrate therefore erred in dismissing the case.

- CONCLUSION

* For the reasons stated above, the magistrate judge erred as a matter of law in

dismissing this case. WHEREFORE, the State respectfully rcque'sts that this Honorable

-
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Court reverse the decision of the magistrate, and remand this case to the lower court for

trial and for such other relief as the Court deems just and proper under the circumstances.

April 1,2014

Blythewood, South Carolina

OTHER COUNSEL OF RECORD:

Norbert E. Cummings, Jr.
Henry Richard Schlein
Mitchell Farley

The Cummings Law Firm, LLC
100 South Main Street, Suite B

P.O. Box 1318 _
Summerville, SC 29484-1318

A}

Respectfully submitted,

( HBoter Gt~
Catherine Fant
Assistant General Counsel
S. C. Department of Public Safety
Post Office Box 1993 '
Blythewood, South Carolina 29016
Telephone: (803) 896-7965
Fax: (803) 896-7967
Email: CatherineFant@scdps.gov .
Attorney for Appellant .
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

STATE OF SOUTH CAROLINA
Appellant,

vs.
- JENNIFER LYNN ALEXANDER

. Defendant/Respondent.

I HEREBY CERTIFY that on this 2nd day of April, 2014, 1 malled via United.
States Mail, postage prepaid, a true and correct cop

and Appeal, to the following:

The Honorable Edward L. Sessions
Berkeley County Magistrate Judge

303-B North Goose Creek Boulevard

Goose Creek, SC 29445-2969

Norbert Cummings, Jr., Esq.
Henry Schlein, Esq.

The Cummings Law Firm
P. O.Box 1318 »
Summerville, SC 29484

Dated: April 2, 2014

I8

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

C/A #2014-CP-08- (-Q’KK

CERTIFICATE OF SERVICE

Ticket Nos. G445153, G445154,
G445155 and G445156

y of the foregomg Notice of Ap e&
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Rarldi Runkles, Paralegal
Office of General Counsel
S. C. Department of Public Safety
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IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CASE NUMBER 2014-CP-08-688 '
(See Also Ticket Nos. G-445153,
G-445154, G-445155, and G-445156)

STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

STATE OF SOUTH CAROLINA

\

RESPONDENT'’S REPLY

TO STATE'S APPEAL

)
)
)
)
)
) -
)
Plaintiff/Appellant,) -
: C)
Vs. )
)
)
)
)
)

A

JENNIFER LYNN ALEXANDER, ' f
. @ Ei}
Defendant/Respondent. .;303 -
\ o X
~2
mx*( [
~<om —
-
ol =x
RESPONDENT’S REPLY TO STATE'’S APPEAL E,;—.}g w I
. ~ =< 5
;n—iz N
=3 ()

TO THE HONORABLE EDWARD L. SESSIONS, BERKELEY COUNTY MAGISTRATE

JUDGE, AND CATHERINE FANT, SCDPS ASST. GENERAL COUNSEL.

NOW COMES the above-named Defendant/Respondent, by and through
her undersigned attorney, who hereby makes her Reply to the Notice
of Appeal‘and Appeal filed by the State, and stafes'as follows:

FACTS

On July 29, 2013, the Respondent was outsidé of her vehicle,
responding to the call of nature; when an officer with the Goose
Creek Police Department arrived. At that time, Respondent)s
- vehicle was stuck in the mud, in a ditch, cpmpletely off the road,
and inéperable. The éolice officer had respondéd to a call for a
vehicle in a ditch. No one saw Respondent drive. It wés never

determined how long the vehicle had been in the ditch. The

R
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location of the vehicle was outside the Goose Creek city limits,

with his

as

verified by the police officer  and confirmed by him,

supervisor.

That the vehicle’s location was outside the city limits is not

in dispute. The police officer requested that the Highway Patrol

respond. Meanwhile, the Goose Creek officer detained Respondent,

as. specifically testified to by the officer, and held her in her

vehicle until the arrival of the Highway Patrol Moreover, the

officer testified that Respondent was not free to leave, and that

s

if Respondent had attempted to leave on foot, he would have

arrested her for public intoxication, even though he was outside of

his jurisdictional limits.
It is also not disputed that the vehicle was stuck and was

inoperable upon the Goose Creek police officer’s arrival.’ The
ReSpondent was subsequently arrested by the Highway Patrol and

charged with DUI, along with several other traffic charges The

Defendant filed several'motions, including a motion to dismiss on

Martin, 275

the grounds of an unlawful arrest based on State v.

S.C. 141, 268 S.E.2d 105 (1980) and State V. McAteer, 340 S.C. 644,

532 S.E.2d 865 (2000).

The caSe came before the magistrate’s court for a jury trial

on February 10, 2014. However, due to the impending Ice Storm and

the State of Emergency,l the parties agreed that the

Defendant /Respondent’

on another day. The Defendant/Respondent’s motion to dismiss on

2

S motlons should be heard and have the trial ’
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State v. Martin and State v. McAteer was subsequently granted and

case was dlsmlssed with the court also citing State v. Boswell, 391

S.C. 592, 707 S.E.2d 265 (2011). The State’s appeal followed.

LAW

The Respondent was unléwfully detained by the initial

responding officer, a Goose.Creek municipal police officer. State
v. McAteer, 340 S.C. 644, 532 S.E.2d 865 (2000). In McAteer, a:

municipal police officer observed the defendant drive his vehicle

in a questionable manner, which led the officer to suspect the

defendant of DUI. Id. The officer stopped and detained the

defendant until the arrival of the Highway Patrol, who subsequently

arrested the defendant. Id.

conviction. Id. Our Supreme Court overturned our Court of Appeals

and reversed the conviction, holding that “[s]ince the officer was

outside the municipality’s city limits when he first observed

petitioner, he had no police authority to detain him.” Id 340

S.C. at 646. The Court then analyzed in great detail, the

authority for maklng a citizen’s arrest and concluded that the DUI

arrest did not pass muster. McAteer, id.

Here, with some exXceptions more favorable to Respondent, we

have similar circumstances. The Respondent was first observed .and

detained outside of the municipal police officer’s jurisdiction.

No one saw the Defendant drive; she wasn’t even in her wvehicle
|

until after she was detained, and her vehicle was inoperable.

There was no evidence presented regarding how long the Respondent’
A
N 3 '

The defendant appealed his arrest and
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vehicle had been stuck in the ditch, nor of any crime having been
committed inside the city limits of Goose Creek. Therefore, as in
the McAteer, there were no lawful grounds to justify Respondent’s

detention by a Goose Creek municipal police officer outside of his
jurisdiction. '
the McAteer case in

Our Supreme Court revisited and reaffirmed

-

State v. Boswell, 391 S.cC. 592, 707 S.E.2d 265 (2011). 1In Boswell,

the defendant was convicted of first degree burglary and sentenced
to life without parole. Boswell, id. The defendant appealed his

conviction, alleging inter ‘alia, an unlawful arrest in Calhoun

County, by deputy sheriffs from Lexington County, who were

investigating a burglary that'had occurred there. -Id. Although

counsel tries to couch the Boswell case as inapplicable and merely
involving a multijurisdictional agreement, State’s Appeal, at 4,'to

: ’ \
the contrary, it is the absence of any valid such agreement that

makes Boswell and McAteer very pertinent to the case, sub judice.

As our Supreme Court noted, ..

In view of our finding that the 1999 agreement did

'not authorize the Lexington Count
outside of their territorial jurisdiction, . the question
becomes whether the officers acting as "private citizens"
could have effectuated the arrest.

The 'key case in this determination is State v.
340 S.C. 644, 532 S.E.2d 865 (2000).

McAteer,

Boswell, 707 S.E.2d at 271.

Although some distinctions,can be drawn between the facts_df

Boswell and those of McAteer, the overall similarities are much

y officers to arrest Boswell.
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The Boswell Court, citing McAteer with approval

.more compelling.

found that the only offense observed by the Lex1ngton County

officers to have been committed was a misdemeanor and that since

these officers were outside of their jurisdiction, they had no

authority to detain and arrest the defendant. Boswell, 1d - The

Court held that it was therefore error on the part of the trial

court not to have suppressed the evidence that came from the

unlawful arrest and the Court reversed the conviction. Id. at 272.

Here, as in Boswell and McAteer, there was an arrest and detention

Ioutside the jurisdictional limits of the officer, for a misdemeanor

not committed in the officer’s presence.

N

There was no danger -to the community or special circumstances
in the present case because Respondent’s vehicle was stuck in a

ditch and could not be driven. In State v.

S.C. 141, 268 S.E.2d 105 (1980), the defendant’s vehicle was stlll

operable and there was a risk that the defendant could continue to

-drive, if not detained. Id. There were also multlple w1tnesses to

the accident. Id.. Here, not only was ‘there no opportunlty for

Respondent get in her car and drive away, but. there were no

witnesses to Respondent hav1ng driven the vehlcle, the vehicle was

1

inoperable, stuck in a}ditch,

how long it had been thers.
The State attempts to dispose of theiissueiof jurisdiction by

concluding that the highway adjacent to the ditch in which

Respondent’s automobile was stuck, was within Goose Creek city

State v. Martin, 275"

andvthere was no evidence regarding
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limits and that Respondent must -have driven her vehicle on that

roadway in order to get stuck in the ditch. State’s Appeal, at 4.

The Respondent respectfuliy disputes these conclusions and is

informed and believes that these assertions were not necessarily

established.

The State also attempts to characterlze the call to the Goose

Creek Pollce as “a distress call or request for assistance in an

adjacent jurisdiction.” Appeal at 4, id. Counsel goes on to cite

S.C. Code section 17-13-45 for the proposition that an officer

responding to such a call, outside hlS or her jurisdiction, would

have the same authorlty as an officer of that jurlsdlctlon Id.
However, the call to the Goose Creek.Police was one concerning a

vehicle in a ditch. There was no request for assistance by the

local law enforcement  agency having jurisdiction. The statute

cited by the case in the state’s brief, id., 1is therefore

inapplicable to the case at bar. Moreover, such an overly broad

interpretation of 17-13-45 could very well have the effect of the

exception swallowing up tne rule.

The State cites Town ef Mt. Pleasant v; Jones, 335 S.C. 295,

516 S.E.2d 468 (S.C.App. 1999), in support of its position that,

contrary to the McAteer case, a mere citizen’s arrest, however

unlawful, does not bar prosecution of the Respondent for DUI.

State’s Appeal, at 5. First, it is significant that our Supreme

Pleasant

Court decided the McAteer case the year after Town of. Mt.

v. Jones wasAdecided by the Court of Appeals.

6

Second, the Jones
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case involved a volunteer fireman in his own car while the McAteer

case, much like the case sub judice, involved a police officer in a

police car, who was out of his jurisdiction. Third, the Court of

in deciding Town of Mt. Pleasant v. Jones, spécifically

Appeals,

distinguished its own earlier holdlng in State v. McAteer, 333 S.C.

4615 511 S.E.2d 79 (Ct.App. 1998), flndlng that state actlon was in

an issue McAteer, while the issue was never raised in Jones.

Finally, our Supreme Court has upheld the dismissal of the charges
644,

in its two subsequent rulings‘in State v. McAteer, 340 S.C.

532 S5.E.2d 865 (2000) and State v. Boswell, 391 S.C.

S.E.2d 265

and much more so than Town of Mt. Pleasant v.

Respondent’s case,

Jones.

In the seminal case of Wong Sun v. United States 371 U.S. 471,

Y

83 S.Ct. 407,.9 L.Ed.2d 441 (1963), the U. S. Supreme Court ruled

that any evidence obtained as a result of an illegél arrest must be

suppressed as “fruit of the poisonous tree” and cannot be used

State v. Pichardo, 367 S.C. 84,

1

against the Defendant. See also,

623 S.E.2d 840

323, 468 S.E.2d 620, 624 (1996) ("The 'fruit of the poisonous tree'

doctrine provides that‘evidencevmust be excluded if it would not

have come to light but for the illegal actions of the police, and

the evidence has been obtained by the exploitation of the

illegality."). Here, as in the McAteer and Boswell cases, the

initial an unlawful detention of Respondent by the Goose Creek

7

592, 707

(2011), both of which are substantially similar to

(Ct,Appn 2005), State wv. Copeland, 321 s.C. 318, -
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mun1c1pal police offlcer, out51de of hlS jurlsdlctlon, dlrectly led

to her arrest, any evidence obtalned subsequent prosecution by the

Highway Patrol. Judge Sessions properly dismissed the case énd in
the alternative, would have properly suppressed the evidence, as

“fruit of the poisonous tree.” Id.

CONCLUSION = N
_ For‘the foregoing reasons, Respondent is informed and believes
that the magistrate judge correctly dismissedltheﬂeharges against
Respondent. | '
WHEREFORE, Respondent respectfully prays thlS Honorable Court

to uphold the dismissal of Respondent s case and all charges.

THE CUMMINGS LAW FIRM, LLC

Z/MM% .7

Ndgrbert E. Cummings, Jr’//
Hanry Richard Schleln, ,
100 's. Main St., Suite B
P.O. Box 1318 :
Summerville, SC 29484
Phone (843). 821-9999
Fax (843) .851-0062
cummlngslawflrm@bellsouth net

: NEW’EﬁMAIL ADDRESS
ATTORNEYS FOR DEFENDANT

Summerville, South Carolina

This -Z Day of May, 2014
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IN THE MAGISTRATE’S COURT

FOR BERKELEY COUNTY

STATE. OF SOUTH CAROLINA
‘ | TICKET NOs. G-445153, 54, 55, & 56

COUNTY OF BERKELEY

STATE OF SOUTH CAROLINA,

STATE’S APPEAL OF DI AL

Vs.
OF CASE

JENNIFER LYNN ALEXANDER,

)
)
)
)
)
) :
)  MAGISTRATE COURT'S RETURN TO
) .
)
)
)
DEFENDANT }
}

=
=
-
—
N
”
x
)

This matter came before the Court on February 10{;?014 3

L]

jury trial in the above captioned matter, charging the Defendant

with violation of S.C. Code sections 56-5-2930, Driving Undef the

Influence (DUI), Ticket Number G-445153; 56-5-6520, Seatbelt

( -
Violation, Ticket Number G-445154; 56-10-225, No Proof of

Ticket Number G-445155; and 56~1-230, Failure to Change

Insurance,
Address, Ticket Number G-4451536. Defendant regquested a jury
trial. Present in the courtroom on behalf of the state were

Trooper Yacabozzi, South Carolina Highway Patrol as arresting and

prosecuting officer anc witness, and prosecuting attorney Catherine

Fant, of the Departmekt of.

were the Defendant, along with her attornéys, Norbert E. Cummings;

Jr., Hernry Richard Schlein, and Mitchell Farley, of the Cummings
Law Firm. The case was sciheduled for a jury trial and all notices

and motions were timely and properly filed and served.

venire was present and awaiting voir dire. The Court took Judicial

Notlce of the severe weather and the resultant State of Emergency

declared by the Governor and for this “reason, and because the

N
1

s |
2011-cp-0g. (Y

r q

Public Safety. Present for the Defense

" The jury
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rulings on the motions might be outcome determinative, the State
and Defendant agreed to have Defendant’s pretrial motions heard and
decided at today’s hearing, and to release the jury venire, and

reschedule the start of the trial at another time, if the case was

not dismissed,
The attorneys gave initial oral arguments to outline their
motions and rebuttals. The attorneys then called witnesses in in

support of, or rebuttal to, the motions. The Defendant’s pretrial

motions were as follows:

1. A Motion to Dismiss for Failure to Comply with Rule 5 and’

this Court’s order for compliance.

A Motion to Dismiss under State v. Martin and State v.

McAteer.

3. A Motion to Suppreés the Breath Test Reéults.

q. A Motién to Suppress the Field Sobriety Tests._

The Court heard oral arguments, took sworn téstimony of the
witnesses and received exhibits as evidence for consideration. At
the conclusion of the motionrhearing; the Coﬁrt too’the matter
under advisement. The Court only ruled on ﬁefendant’s Mogion to
Dismiss, which was'granted.H\Because the other motions were not

¢

decided, the teétimony and evidéhde about thg other motions is moot
for purposes pf this appeal and this retufn.

Defeﬁaant first called Officer Hadden, of thg Goose Creek

‘ Police Department, who was the first officer‘to gfrive on the

scene. The officer testified that he responded to a call from an

4
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unknown complainanf regarding a car %tuck in a ditch, He testified
that wupon his arrival, the Defendant was outside of the car,
relieving herself, and that the car was stuck iﬁ the mud, in a
ditch, off the side of the road, and was inoperable. ‘The Officer

testified that this location was outside the Goose Creek City

Limits and confirmed this with his supervisor. . The Officer

requested that the Highway Patrol respond to handle the accident

investigation. The officer testified that he detained Defendant in

her véhicle until the arrival of the Highway Patrol,‘that Defendant
was not free tb leave; and that if the Defendant had attempted to
leave on foot, he would have arrestéd ﬁer for public intoxication.
The officer testified that he'did.not know how long the vehicle héd
actually been there.

The Defendant next palled a - private invéstigator, John

Clayton, who is a retired police'officer; whom the Court qualified

as an expert, to testify regarding the arrest and breath test

procedures. The testimony is not pertinent for purposes of this.

appeal, since it concernéd Defendant'S‘other motions which were not
ruled on.
The State then called‘Trooper Yacabozzi, who was the arresting

officer. The Trooper did not see the Defendant drive or try . to

operate the vehicle. He only testified regarding his observations

of the Defendant at the scene, the conduct of his"investigation and

field sobriety tests, and his arrest of the Deféndant. The Trooper

testified that he had stepped in an ant bed and sought medical

K
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treatment. The Trooper's testimony did not contradict that of the

initial Goose Creek police officer, that the location was not in

the city limits of Goose Créekvand that the car was stuck in the

mud in a ditch and unable to be driven. The remainder of the

testimony does not.pertain to the issues of this appeal.

The State next called the last witness, Trooper Thompson, who

" was the Datamaster operator, and who was a rebuttal witness to the

Defendant’s expert. The testimony of this witness concerned the

Datamaster and is not pertinent to this appeal.

' There was no testimony regarding how long the vehicle had been .

at the scene except that this fact could not be established. No

one testified to having seen the Defendant drive or operate the

vehicle.

The Defendant moved to dismiss under State v. Martin, 275 S.C.

141 (1980) and State v. McAteer, 340 S.C. 644 (2000).  The

Defendant presented testimony by Officer. Hadden, the first officer

on the 'scene, who was then with the Goose Creek Police Debartment,

that the Defendant was not within the city limits of Goose Creek
upon his arrival. The Officer testified that he confirmed this

"with his supervisor. The Officer testified that he intended to

detain the Defendant, and in fact, detained the Defendaht, until

the arrival of the Highway Patrol. The officer testified that the

Defendant was not free to leave, that had Defendant attempted to

leave, he would nave arrested her.

Officer Hadden testified that he asked for and got information

4
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from the Defendant regarding her driver’s 1license, registration,

and . identification information. , The testimony was that the

detention lasted for épprbximétely 16 minutes Qntil the arrival of
-the‘Highway Patrél, wh§ then coﬁducted an investigation. There was
no testimony or evidence presentea regarding how Long tpe Defendant
had been there, and there was no testimoﬁy-that anyone had obsér?ed
Defendant drive her vehicle. However, there was festimony that the
vehicle was inoperable(>stuék in mﬁd, and off the road, and in a
ditch when the:officer'arrived. |

The Court was most persuadéd by our Supreme Court’s holding in

State v. McAteer, éupra. In McAteer, an off-duty, but still

uniformed, municipal police officer observed the defendant drive a
vehicle outside the city limits. The,officer approached the car
and the defendant rolled down his window. The officer smelled
alcohol and saw open aléoholic beverage .containers ig the vehicle.
The officer detained the defendant until phe.arrival of the Highway

Patrol. The Highway Patrolman adminiétered-several field sobriety

tests and arrested the defendant, who subsequently blew a .18 on
the breath test. State v. McAteer, 340 S.C. at 645. See also,
State v. Boswell, 391 5.C. 592 (2011).

Here, as in MéAteer, supra, since the initial Goose Creek

officer was outside the municipality’s-city limits when he
observed the Defendant, and since no violation éf the law had been
observed within the city 1limits, the officer had no police
-authority to detain.Defendant, nor to arrest her. In addition,

5

firstA
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there were no “special circumstances” that created a “clear and

present danger to the community,” as in State v. Martin, because

the Defendant’s vehicle was stuck in the mud in a ditch and was

Therefore, the arrest of Defendant was unlawful.

t

inoperable.
Since the initial arrest ‘was unlawful, all charges and evidence

resulting from such arrest were also unlawful. Therefore, the

Defendant’s motion to dismiss this case and all charges was

granted.

- 'Because the Court ruled that the Defendant’s arrest was

unlawful and that the case should be dismissed, there is no need to

rule on the Defendant’s remaining motions. .

Hon. Edward L. Sessidhs
Magistrate’s Court Judge

e

\

At Goose Creek, South Carolina

This ‘A  Day of April, 2014
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY NINTH JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA, |
Plaintiff,
S CERTIFICATE OF EXEMPTION
vs. FROM MEDIATION
JENNIFER LYNN ALEXANDER,  :
| . CJA#2014-CP-08-

Defendant/Réspondent. )

I certify that this action is exempt from mediation because:

This is a special proceeding or action seeking extraordinary relief such as-

X  This actiqn 1s a'ppellate in nature
This is a post-conviction relief matter
This is a forfeiture proceeding brought by the State
This is a contempt of court proc’eeding; or

The parties submitted the case to volun

tary mediation with a certified
mediator ‘

Respectfully Submitted, \

Catherine Fant
Assistant General Counsel
S. C. Department of Public Safety

Office of General Counsel

"~ P.O. Box 1993
Blythewood, SC 29016
Telephone: (803) 896-7965
Email: CatherineFant@scdps.gov
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ ; ) . | .
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
State of South Carolina, ) C/A #2014-CP-08-_
)
Appellant, . )
. ) _ _
vs. )y NOTICE OF APPEAL
) AND APPEAL
Jennifer Lynn Alexander, )
)
Respondent. )
. )
NOTICE OF APPEAL
AND APPEAL -

TO: The Honorable Edward L. Sessions, Bcrkeley County Magistrate Judge,
and Norbert E. Cummings, Jr., Henry Richard Schlein, and Mitchell Farley,

Counsel for Respondent Jennifer Lynn Alexander

The State of South Carolina, By and through 'the pr;ﬁersigned counsel, heréby
gives notice of its appeal and appeals from an order of the Hon. Edward L. Scssioxis
issued February 25, 2014 and dismissing the aboire-reférénced case. The State receivé]dh
notice of said order on March 3,2014. |

On July 29, 2013, Senior Trooper Paul Yacobozzi of the South Carolina Highway
Patrol cit;d Jennifer Alexander for Driving Under the Influence in violation of S.C. Code |
§ 56-5-2930 (Supp. 2013). Alexander-was also tickctcd for failure to chénge her dri;ler’s
license address, not having proof of in\s(urance on her véhicle, and a seatbelt violatioxh&p

| APR%M .

IKELEY. EOUNTY
aésum’m COuNt
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the defendant’s request, the_ matter was scheduled for a jury trial and set by the court on
Tu&cday, February 11, 2b14. On t‘hat date, the parties appeared and argued seve;al‘ pre-
trial motions advanced by the defehdant. The court took the motions unde} advisement
and subsequently issued an order dismissing the case, finding -thc police officer who
originally dctaiﬁed the defendant was witho:ut‘ authority to{dc.> so and thus the ensuing
arrest by Trooper Yacobozzi was unlawful. This ;ppeal folléwed. |

The State’s appeal is based on the fact that the magistrate judge erred as a matter

of law in di_smissing this case for the reasons set forth below.

The incident occurred on July 29, 2013 'héar U.S. i76 an;i Myers Road in Goose
| Crleek. Shortly after 11:30 p.m., the Goose Creek Police Department received a 911 cali
describing a vehicle that appeared to be stuck in a ditch with the driver’s door open and |
the inside and outsidc lights on.. At ap‘proximately 11:45 p.m., Goose Creek Police
Qfﬁcer Chad Hadden responded to conduct a welfare check and found the defen&ant’s
vehicle had left the U.S. 176 roadway and crossed a front yard at 949 U.S. 176 (St. James
Avenue), comiﬁg to rest in a small ditch bordering thé residence’s driveway. On arrival,
Officer Hadden observed the defendant crouéhing at the back of her vehiéie ﬁtb her
‘pants down. As he pulled into the driveway, the defendan_t crawled back around the
| vehicle and into the driver’s seat.» Officer Hadden spoke with the dcfendani, who

admitted she had been driving the vehic]e_, and determined she was under the influence

and impaired. Mistakenly believing he lacked jurisdiction to make an arrest, Officer .

Hadden radioed for assistance from the Highway Patrol.

Trooper Yacobozzi arrived on scene at four minutes past midnight on July 30 and”

immediately questioned why the Patrol had been called. When Hadden confirmed the -
| O~
2 | APR 04 200
- BERKELEY EOUNTY

SUMMARY COUNT
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defendant’s vehicle had run off the road while traveling on U.S. l‘}6, Trooper Yacobozzi
replied that “Y’a]i can wprk that, becausé'this is all Jyours.” After a short discussior;
during which he Aexplained why Hadden should be investigating thq accident, Yacobozzi
told Ofﬁcef Hadden that he would work the écene since he was already there. Hadden
apologizéd for the mistake and remained én scene wh,flc Trooper Yacobozzi conducted
the investigation that led to the defendant’é arrest. |
At a pre-trial hearing on vFebruary 11, the defendant afgued the cas;: should be
dismissed pursuant to State v. Mcz}teer, 340 AS.C. 644_, 532 S.E.2d 865 (2000), becaﬁsc
the accidént occurred outside the City of Goose Creek’s jurésdictional limits. In his
eventual ruling the magistraté judge agreed, finding Officer Hadden was outside Goose
Creek’s city limits when he first observed the dcfepdant and “since no ;/ioiation of the
law had been observed withiﬁ the city limits, [Hadden] had no police authdrity to detain
the Defendant[] or to arrest her.” The court then concluded that because it found the

\

arrest of the defendant unlawful, all of the charges should be dismissed with prejudice.

In so doing the court specifically relied on McAteer and Statc v. Boswell, 391

S.C. §92, 707 S.E.2d 265 (2011). The court’s reliance on these cases fs misplaced as they
are factually inapposite to the case at bar. McAteer is inapplicable to the instant case

because there the parties did not dispute the fact that the entire incident occurred outside:

McAteer was whether an off-duty

the municipality’s jurisdiction. Instead, the issue in
municipal police‘ officer could detain ‘a suspect while acting as a private citizen.
Similarly, Boswell is unavailing because -the officers involved were clearly operating

entirely outside of their jurisdiction; the question in that case concerned the validity of a
multi-jurisdictional agreement between law enforcement agencies. FILED
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' Hcfe, it is undisputed that U.S. 176 as it pagscs the residence in question is within
the territorial jurisdiction of the City of Goose Creek; the rgsidcnce at 949 US i76
apparently has not been incorporafed info the ci'ty limits. The defendant was driving on
" U.S. 176 when shé attempted to turn around and instead ended up in a residential yard.
. Although Officer Haddén (and apparenﬂy his supervisor) erroneously believed he could

not arrest the dcfeédant based on the fact her vehicle came to rest in the front yard of the
residence at 949 U.S. 176, Trooper Yacobozzi’s éssertion at the scene and in his pre-trial
testimony correctly noted that because the defendant had driven her car on U.S. 176
irﬁmcdiately prior to running off the road, the Goose Creck Police Dcpanmlent and
Officer Hadden had jﬁﬁsdiction. Accordingly, the magistrate erred as a matter of law in

finding Officer Hadden lacked the authority to detain the defendant until Trooper

Yacobozzi arrived.

Furthermore, Section 17-13-45 of the South Carolina Code expands the
jurisdiction of a law enforcement officer when respbnding to a distress call or request for
assistance in an adjacent jurisdiction. This section reads, in ﬁéninent part, as follows: |
“When a law enforcement (.)f_ﬁcer responds to a distress call or a request for assistance in
an adjacent judsdiéﬁori, the authority, rights, privileges, and immuxiities . . . that are
) applicable to an ofﬁéer within the jurisdiction in which he is employed are ex(ended to
and include the adjac?.nt jurisdiction.” S.C. Code Ann § 17-13-45 (2003). Because
Officer Hadden was responding to a request for assistance to conduct a welfare check
when he encountered the defendant, he had statutory muthority to act as‘a Goose Creek

police officer in the yard of a residence in the adjacentjurisdiction of Berkeley County. -

FILED
APR 04 2014

4 , BERKESEY. €UNTY
- ‘ SUMMARY COUNS



'Finally, even assuming without conceding tlrat“Ofﬁcer Hadden might have been
acting without authority beyond the mun‘icipa] jurisdiction of Goose Creek, the alleged
urrlawﬁal detention of the defendant does not operate as a bar to the prosecution of this
case. In Town of Mt. Pleasant v. Jones, 335 S.C. 295, 516 S.E.2d 468 (Ct. App. 1.9'99),
the lower court dismissed a case where a volunteer fireman had unlawfully detained a
driver suspected of DUI until an officer with the Town of Mount Pleasant amved On
appeal, the Town argued the dismissal was improper because the illegal deté'ntion had no
effect on the adrnissibility of evidence discovered by. the Town’s pglice officers aftcrl

their arrival at the incident location. The Court of Appeals agreed, ﬁnding “Jones’s

charge of driving under the influence should not have been dismissed,” and reversed and

remanded the case for trial. Jones, 335 S.C. at 299, 516 S.E.2d at 471. Inso doing, the

court cited with approval multiplé cases standing for the proposition that an unlawful

derentron-or arrest imposes no jurisdictional bar to the subsequent prosecution and

conviction of a defendant for the crime charged. Thus, at rnosi, if Officer Hadden’s

actions in detaining the defendant are found to be unlawful, the appropriate remedy
would be the suppression of evidence related to the unlawful detention, not outright

dismrssal of ‘the case. As was the case with the Mt. Pleasant polrce officers in Jones,

Trooper Yacobozzr‘"s ]arx/fully executed separate investigation and ultimate arrest of the

defendant may properly serve as the basis for proceeding to try the defendant as charged.

The ‘magist'rate therefore erred in dismissing the case.” |

CONCLUSION

For the reasons stated above, the maglstrate Judge erred as a matter of law in

dlsmlssmg this case. WHEREFORE the State respectfully requests that this Honorable .
, FILED
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Court reverse the decision of the magistrate, and remand this case to the lower court for

trial and for such other relief as the Court deems just and proper under the circumstances.

April 1,2014

- Blythewood, South Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY NINTH JUD.ICIAL CIRCUIT
STATE OF SOUTH CAROLINA C/A # 2014-CP-08-
Appeuant, : | '
vs. CERTIE ICATE OF SERVICE
JENNIFER LYNN ALEXANDER
DefeﬁdiRespondent. Ticket Nos. G445153, G445154,

(G445155 and G445156

I HEREBY CERTIFY that on this 2nd day of April, 2014, I mailed, via United
States Mail, postage prepaid, a true and correct copy of the foregoing Notice of Appeal

and Appeal, to the following:

The Honorable Edward L. Sessions
Berkeley County Magistrate Judge

303-B North Goose Creek Boulevard ,

Goose Creek, SC 29445-2969 ’ , _ 1

Norbert Cummings, Jr., Esq. -
Henry Schlein, Esq.

The Cummings Law Firm
P.O.Box 1318
Summerville, SC 29484

Rarldi Runkles, Paralegal
Office of General Counsel
8. C. Department of Public Safety

N

Dated: April 2,2014
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Audio recording of the Berkeley County Magistrates Court proceedings

of February 11, 2014 entered as Court’s Exhibit No. 1 before

the Honorable Markley Dennis, Jr. on July 28, 2014 in the Berkeley County
Circuit Court case no. 2014-CP-08-0688
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STATE OF SOUTH CAROLINA
COUNTY/CITY OF BERKELEY
Catherine Fant ‘
. Office of General Counsel
PO Box 1993

Blythewood, SC 29016

- SUMMARY COURT SUMMONS

You are hereby summoned to be and appear iln'the Goose Creek
Magistrate, 303-B North Goose Creek Blvd., on February 11,2014 at 9:30
AM, to serve as a defendant/defense counsel/witness in the Jury Trial of State vs.
Jennifer Lynn Alexander, Case Number: G445153, Charge: DUI / Driving -
under the Influence, .16 or higher, 1st Offense. Case Number: G445154,
Charge: Traffic / Seatbelt violation - Non-criminal. Case Number: G445155, |
Charge: Traffic / Failure to lﬁaintain proof of insurance in motor vehicle. Case

Number: G445156, Charge: Traffic / Failure to Change Address.
Failure to appear by the defendant, without leave of the Court, may subject

~ the defendant to trial in absentia. ~\ ‘
o - JUDGE =t ;

Berkeley County/City
Goose Creek Magistrate
303-B North Goose Creek Blvd.

Goose Creek, SC 29445
Phone: (843) 553-7080' Fax: (843) 553-7074 B

December 20, 2013
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' In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas
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