THE STATE OF SOUTH CAROLINA

In the Court of Appeals RECEIVED

APPEAL FROM FLORENCE COUNTY JAN 05 2016

Court of Common Pleas SC COU”.' Of Appeals .
Michael Nettles, Circuit Court Judge

Appellate Case No. 2015-001237

‘ Genesie Fulton, individually and as Next Appellants,
| Friend for Bryson F., a minor ‘ :

v

L. William Goldstein, M.D., individually L Respondents.
and d/b/a L. William Goldstein OB-GYN, S .

INITIAL BRIEF OF APPELLANTS

Edward L. Graham

Diane M. Rodriguez

J. Layton Ruffin

GRAHAM LAW FIRM, P.A.
Post Office Box 550
Florence, SC 29501

t. (843) 662-3281

f. (800) 859-7028

Attorneys for Appellants
January 4, 2016



TABLE OF CONTENTS

TABLE OF AUTHORITIES............. B, SO ST TS TR PR TN TR URR SRR i
STATEMENT OF ISSUES ON APPEAL .....coiiiii 1
STATEMENT OF THE CASE....cooooccvvesssrerssesssscesssessssssseiesssmnseseens e e 1
STATEMENT OF FACTS ............................................................................. 3
ARGUMENT ...ttt s st se st s e bbb s e e sabe e s st sebesb et aans 6

- 1. THE TRIAL COURT ERRED IN FAILING TO FIND AS A MATTER OF LAW

- THAT THE OBSTETRIC EMERGENCY STATUTE WAS INAPPLICABLE TO

THIS CASE

A. The Emergency Exception Must Be Interpreted as a Statute in Derogation of

the Common Law............... R 6

B. As an Affirmative Defense, the Defendant Has the Burden of Proving All

Elements of the Obstetric Emergency EXCeption. .......ccceveeceererrvececeeceseneeene. 6

C. Respondents Failed to Present Any Evidence that Any Patient was Not

Medically Stable at Any Point in Time, from Admission to Discharge. .......... 8
D. Respondents Failed to Present Any Evidence that Any Patient was in
Immediate Threat of Death or Serious Bodily Injury. ...... e 11
II. THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY ON THE
CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE ............ 12

CONCLUSION.....ccocveirecnens S N 15



TABLE OF AUTHORITIES
CASES

Baker v. Weaver

279 S.C. 479, 309 S.E.2d 770 (Ct. APP. 1983).umcvvveeremerreeereeerssrreeeeeeens

Berberich v. Jack

392 S.C. 278, 294, 709 S.E.2d 607, 615,-(201 1) e

Colev. 8.C. Elec. & Gas, Inc.

- 355 8.C. 183, 195, 584 S.E.2d 405, 412 (Ct. App. 2003).eveveeerrrerrrrnnns

Cox v. Lund

286 S.C. 410, 414, 334 S.E.2d 116, 118 (1985) c.eeveeeereireecrrecneeenne

Crosby v. Glasscock Trucking Co.

- 340 S.C. 626, 628, 532 S.E.2d 856, 857 (2000) ....ccevvevrerrrereruererrerennne

Daves v. Cleary

355 S.C. 216, 224, 584 S.E.2d 423, 427 (Ct. App. 2003 eevvveeeerrrr

Etheredge v. Richland County School Dist. 1

341 S.C. 307, 534 S.E.2d 275 (2000) ....covevuricreererenenrerircennessesereesaesennens

Grier v. AMISUB of S.C., Inc.

397 S.C. 532, 536, 725 S.E.2d 693, 696, 2012 (2012) ....cccvvcevrereverereannne

Hoffman v. Greenville

242 S.C. 34, 40-41, 129 S.E.2d 757, 760-761 (1963).....ccccevvvvrcerrennne. :

Hollins v. Richland County School Dist. 1

310 S.C. 486, 427 S.E.2d 654 (1993) «..corerererteeeeneetrrresieesreeseseseennns

ii



Howard v. Sout.h Carolina Dep't of Highways

343 S.C. 149, 155, 538 S.E.2d 291, 294 (Ct. App. 2000)....ccreirierirercrieeneneeereeeeeneenes 6
Jinks v. Richland County

355 S.C. 341, 345, 585 S.E.2d 281, 283, (2003) ...c.cevvveveeerucne. - ........................ 13 .
Rakestraw v. South Carolina Dep't of Highways & Pub. Transp.

323 8.C. 227, 231,473 S.E.2d 890, 892-893 (Ct. App. 1996) ....ceveereeurrerecreerreanne 13

RULES AND STATUTES

S.C. Code Ann. § 15-32-230...cccumiiiiicciniincieriiseii ettt 1,5,6,7

iii



STATEMENT OF ISSUES ON APPEAL

I DID THEYTRIAL COURT ERR IN FAILING TO FIND AS A MATTER OF
LAW THAT THE OBSTETRIC EMERGENCY STATUTE WAS
‘ INAPPLICABLE TO THIS CASE?

IIL. DID THE TRIAL COURT ERR IN FAILING TO CHARGE THE JURY ON
THE CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE?

STATEMENT OF THE CASE

This is a medical negligence case 1nvolv1ng an injury sustained by minor Bryson F. at t_lie
time of his birth on August 20, 2009. Genesie Fulton brought this action in her individual capacity

and as Next Friend of Bryson F., a Minor. Appellants allege that Dr. William L. Goldstein, and

William Goldstein OB-GYN (hereinafter “Respondents”) failed to propérly manage and resolve a

condition known as shoulder dystocia. Shoulder dystocia is a condition that sometimes arises in a

head-first vaginal delivery where the infant’s shoulder becomes lodged behind the mother’s pubic

- bone. Instead of using only gentle traction (force or pulling)iand properly performing one of the -

apppropriate maneuvers available. to safelyi relieve the stuck shoulder, Dr. Goldstein instead -

improperly used excessive force upon baby Bryson’s head sufficient to cause the nerves in

Bryson’s neck to be stretched and torn apart. As a result, Bryson has permanent brachial plexus

nerve damage and lifelong deformity and.deficiency in movement in his right arm.-

The Summons and Complaint Weré filed on February 28, 2013 and designated as Civil -

~ Action Number 201‘43-CP-21-00587 . (Complaint). On April 26, 2013, Defendants Dr. Goldstein

and William Goldstein OB-GYN answered with general denials and assertions of numérous
affirmative defenses, including the emergency obstetrical care statute found at S.C. Code Ann. §

15-32-230. (AnsWer).' Two other defendants -originally named in the suit were dismissed by

‘ s_tipulétion on September 29, 20l4, and the consent order granting dismissal was entered on

September 30, 20l4. (Consent Order). Neither of these defendants were parties at the time of trial,




nor are they parties to this appeal. An Anlended Complaint was filed on April 30, 2015. (Am.
Complaint). | |
’Thecase yvent to trial against Respondents in the Florence County Ceurt of Commori Pleas

beginning on May 4, 2015, with the Honorable Michael G. Nettles serving as presiding trial judge.
_Trial started on a Menday and concluded that Friday, May 8, 2015. Despite alleging the obstetric
emergency afﬁrmative defense in their Answer, Respondents put forth no evidence at trial on
several ef the‘ele‘rnents required for a defendant to avail itself of the statutorily created defense.
For this reason, after the defense rested, Appellants requested the court to find as a matter Qf law
that the obstetric emergency affirmative defens_e did not apply to this case and rnnst not be ineluded :
in the jury charge or on the verdict formi (Tr.p.1112:8 te 1113:1,1113:20to 1 11 6:23). »Ultimately,
the Court determined it was a question of fact to go to the jury. (Tr. p. 1119:12 — 15). After -
- understanding that the' judge intended to inclnde the obstetric eniergency affirmative defens_e in
~the jury charge and on the verdict ferm, Appellants next inquired of the judge how he intendedto»
define “gross negligence” .for the jury. (Tr. p. 1176:1 — 3). After learning that the trial court
intended to charge that “gress negligence is the failure to exercise -even the slightest care,”
Appellants 'requested the trial eourt to charge the ‘cotrect and complete definition of 'gr'oss
; vnegligence that was necessary for the jury to eorreetly nnderstand the concept of gross 'negligence
under South Carolina law. (Tr. p. 1176:4 — 1 176: 12). The trial court denied the request and stated
“there’s just going to be a short defim'tion on what gross.negligenee i8.” (Tr. p. 1176:13 - .16).
Indeed, the jury was charged only that -“[g]ress negligence is the failure to exereise even the |
slightest care ... .” (Tr. p. 1269:14 — 15). |

o Deliberations began around ;6:00 PM, and just after 10:00 PM that Friday, the jury reached |

a verdict in favor of the Defendant. (Tr. p. 1284:11,1288:15 — 1_289: l3). Ultimately, the jury found



that the obstetric emergency exception applied, thereby requiring gross negligence. The jury then

found that the Plaintiff did not prove that the Deferldant was grossly negligent. (Tr. p. 1289:6 —
10). - |
- Appellants' rrloved for a new trial- absolute, and the judge.agreed to hear-the motions on a
| future date. (Tr.. p. ‘1293 :11-1294:11). Appellant.s then filed a motion for new trial absolute on May
15,201 5 (Motion for New Trial). The trlal Judge heard oral argument on May 19, 2015. The Court
entered 1ts order denying the motion for new tr1a1 on the same date. (Order, May 19, 2015)
| Appellants then timely filed their notice of appeal with the trial court and court of appeals on June
8, 2015. kThe amount involved ln this appeal i's in excess of Orle Million Dollars.
| | : S’I‘ATEMENT OF FACTS :
Genesie Fulton was working with the-South Carolina Department of Corrections as a

correctional ofﬁcer When she learned that she and her. husband were going to be having a baby.

- (Tr.p. 506 1 -5, 507:11 - 17 510:3 — 11) Because Genesre was a d1abet1c she checked and

momtored her blood sugars throughout her pregnancy, but she never had any prenatal complication
relat_ed to her diabetes. (Tr. p. 514:19 to 517:5). Throughout her pregnancy, Gene51e was a very
complaint patient. (Tr. p- 613:21). She was plaeed on bedrest sometirhe around June 15 beeause
of contractions. (Tr. ‘p. 612:25 to 613:7). On August 18, 2009, Genesic went to the hospital with -
palns and was told she was contractlng However, the contractlons stopped and she was dismissed.
(Tr. p. 520:14 -~ 18) She visited Dr Goldstein the next day, who then scheduled an induction! the
following day, on August 207 (Tr. p. 520 — 20 — 24). Dr. __ Goldstein explained at trial that he

scheduled her induction because of her distance from the hospital to be sure she didn’t have an

. 1 Induction of labor is the bringing about contractions before the mother goes into her own labor through the use of
drugs like Pitocin, to cause the muscles to contract and to “ripen” the cervix. (Tr. p. 186:5 to 187:1).
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issue going into labor and not being able to get to the hospital in time. (Tr. p. 623:3-10). His
decisioﬁ to induce the next day was not due to any perceived emergent circumstances.

Genesie went to the hospital to be induced. (Tr. p. 522:4 6). There was never any concerns
about the child or mother’s well-béing at admission. No ‘ex.pert 6pined that there was any issues at
all with Genesie or her child upon admission. In fact, Dr. Goldstein did not aésert that there was
any issue at all from admission to the time she was ready to start pushing. Brievﬂy Dr. Goldstein
redﬁced the amount of Pitocin he was giving the mother be‘cause it was causing her to have
contractions a little more frequently than he'likes to see and due to some heart rate Vaﬁability. (Tr.
p. 644:18 — 22). However, he ad?nitted the changes were only subtle and immediately improved
once Pitocin was reduced. (Tr. p. 644:3 - 8).

After labor progressed, Dr. Goldstein entered the room and instructed Genesie to bégin
pushihg. (Tr. p. 527:16 — 22). The delivery was complicated by shbﬁlder dystocia, a condition
WhiCh occurs when the infant;s head is out but the shoulder is stuck behind the mother’s pubic
bone. (Tr. p- 173:20 to 174:5). Dr. Goldstein failed to use proper techrﬁques to resolve the shoulder
dystocia and asked the nurses to call for someone, anyone élse, to coﬁe in to the delivery room to
help him. (Tr.'p. 529:15 to 530:5). Another obstetrician, Dr. Steven Coker, came to the delivery
room. In less than a minute, in Dr. Goldstein’s words, “he carﬁe, he saw, he conquered, and he
left.” (Tr. p. 752: 12 —21). By simply placing a little pressure just above the mother’s pubic bone,
Dr. Coker freed tﬁe stuck shoulder and delivered Bryson in less than a minute. (Tr. p 752: 25_ to
753:2,922:3 —13). Dr. Coker said, “Well, I’ve done what I camé to do” and then left. (Tr. p. 922:9

— 10). After delivery, Genesie was informed that Bryson’s right arm had been injured during the



delivery and that it was an injury te Brysorl’s brachial plexus nerves.? (Tr. p. 533:1 — 17, 533:18 —
25). .

Plaintiff presented evidence that Dr. Goldstein did not exhibit the requisite knowledge in

- terms of implementing any number of maneuvers to safely manage shoulder dystocia. (Tr. p. 201:2

—10). Instead of properly employing these maneuvers in connection with gentle traction (pulling),
Dr. Goldsteln dev1ated ﬁom the standard of care by pulling w1th sufﬁ01ent force to cause

permanent injury to all the nerves in Bryson’s neck (Tr p-201:11 - 22, 202 19 to 203:4, 203:14

- —22).The for_ce applied by Dr. Goldstern' onto Bryson s nerves was sufficient to damage each and

every one of the brachial plexus nerves innervating his-right arm, from C4 to T1 and caused

neuroma formation encompassing C4 to C8. (396:3 — 7).3

Bryson required treatment from an orthopedic physician, and he received physical and

occupational therapy. (Tr. p. 538:5 — 17, 539:4-20, 540:9 — 13, 541:13 — 18). Eventually, Bryson

was seen at Levine Child_ren’_s Hospital in Charlotte and was referred to the brachial plexus clinic
in Miami Florida to see Dr. Grossman. (Tr. p. 542:12 - 24). Dr. Grossman ' performed nerve

resection surgery on Bryson at M1am1 Children ] Hosp1tal (Tr. p. 543:6 — 16, 546:11 — 19).

Because of the i mJury, Bryson w111 require future therapy, surgery, and casting. (Tr p. 291:11 to

, 293:15). Due to his loss of function in his right arm, Bryson’s earning capacity has been reduced.

(Tr. p. 300:3 to 301:19).

- 2The brachial plexus is the network of nerves that come out of the neck and joint together and then separate out again.

(Tr. p. 392:22 — 25). There are six of these nerves, and they are known as C4, C5, C6, C7, C8, and T1. (Tr. p. 393:11

—20). These nerves come down from the neck and go down to the muscles of the arm and allow the arm to work -

. normally. (Tr. p. 393:3 - 7).

3 A neuroma occurs when a nerve is torn apart and the two torn ends starting lookmg for each other and grow out in
multiple different drrectlons ultimately formmg a ball of wadded nerves. (Tr p. 396:16 — 24).
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ARGUMENT

L THE TRIAL COURT ERRED IN FAILING TO FIND AS A MATTER OF LAW
THAT THE OBSTETRIC EMERGENCY STATUTE WAS INAPPLICABLE
TO THIS CASE

A. The Emergency Exceptlon Must Be Interpreted asa Statute in Derogatlon of
the Common Law

As an initia] matter, Appellants note that at cO_rnmon law, there is no “emergency medical -
and obstetrical care exceptions,” as set forth in S.C. Code Ann§ 15-32-230.4 The common law
states that the plaintiffin a medicail‘ malprectice lawsuit must:

(1) Present evidence of the generally‘ recognized practices and procedures which

- would be exercised by competent practitioners in a defendant doctor's field of
medicine under the same or similar circumstances AND

- (2) Present evidence that the defendant doctor departed from the recogmzed and

- generally accepted standards, practlces and procedures in the manner alleged by the
plalntiff :

Cox v. Lund, 286 S.C. 410, 414, 334 S.E2d 116, 118 (1985).

“[S]tatutes in derogation ofthe common law are to be strictly constr'ued.” Grier v. AMISUB
of S.C., Inc.,397S.C. 532, 536, 725 S.E.2d 693, 696, 2012 (2012) citing Epstein v. Coastal Timber
Co., 393 S.C. 276, 285, 711 S.E.2d 912, 917 (2011). Additionally, “Under this rule, a statute
restricting the comrnon lew Willl ‘not be extended beyond the clear intent of the legislature.”” Id.
citing Crosby v. Glasscock Trucking Co., 340 S.C. 626, 628,_532 S.E.2d 856, 857 (2000). Thus,

Section 15-32-230 is o be strictly construed, in the least restrictive manner

B. As an Affirmative Defense, the Defendant Has the Burden of Provmg All
Elements of the Obstetrlc Emergency Exceptlon :

S.C. Code Ann. § 15-32-230 is an affirmative defen_se and must be pleaded or is waived.

In Howard v. South Carolina Dep't of Highways, 343 S.C. 149, 155, 538 S.E.2d 291; 294 (Ct. App.

4 The specific requirements of this affirmative defense are discussed infia. -
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2000) our Courts noted, “Afﬁnnative defenses are waived if .not pled.” In accordance nvith this
requirement, Respondents pled the obstetrical care exception as an affirmative defense.

However, mere pleading of an affirmative defense without | supporting evidence is
insufficient. It is incumbent upen the defense to present evidence on each and every element of its
affirmative defense. South Carolina Courts have noted, “It is well established that a party pleading
an afﬁrmative defense has the burden of proving it. Cole v. S.C. Elec. & Gas, Inc., 355 S.C. 183,
195, 584 S.E.2d 405, 412 (Ct. App. 2003), citing Pike v. South Carolina Dep't of Transp., 343 S.C.
224, 540 S.E.2d 87 (2000). “When a defendant interposes an affirmative defense, he becomes as
to that matter the actor in the suit, and the burden of proof rests upon tn'm to establish his
affirmative defense by the preponderance.of the evidenee." Id. citing Lorick & Lowrance, Inc. v.
Julius H.v Walker & Co., 153 S.C. 309, 318, 150 S.E. 789, 792 (1929). Accordingly, a defendant
cannot rest upon a factually unfounded, unsupported affirmative defense, nor should the same be
presented to thej Jury for determination. See Hoffinan v. Greenville, 242 S.C. 34, 40 41,129 S.E.2d
757, 760-761 (1963) (holding that the trial judge properly refrained from charging an affirmative
defense to the jury where there was no proof of such a defense).

In this case, Respondents asserted the affirmative defense based upon the statutorily created
obstetric emergency care exception, but faﬂed to present evidence of its necessary elements. S.C.
Code Ann. § 15-32-230 (A) and (C) read:

.(A) In an action involving a medical malpractice claim arising out of care rendered

in a genuine emergency situation involving an immediate threat of death or serious

bodily injury to the patient receiving care in an emergency department or in an

oobstetrical or surgical suite, no physician® may be held liable unless it is proven that
the physician was grossly negligent.

5 In this case, this lawsuit went to trial on claims against a “physician” only. No claims were asserted at trial against
any “non-physician” such as a hospital, nurse, corporation (for profit or non-profit), governmental entity, or any other
person or entity not otherwise properly defined as a “physician.”

7



(C) The limitation on physrcran 11ab1hty estabhshed by subsections (A) and (B)
shall only apply if the patient is not medically stable and:

(1)in 1mmed1ate threat of death or

(2)in 1mmed1ate threat of serious bodily i 1nJury
- S.C. CodeAnn § 15-32-230 (A) and ©). 6

In order fora phys1cran to avoid habrhty by asserting thls afﬁrmatlve defense for negh gent actions

he would otherwise be liable for at common law, the physician must prove all the required elements

of the statute. For a rnedical malpractice claim arising out ‘of obstetrical carev,7 a defendant

' physician is required to present evidence that: (1) the claim arises out of care rendered in a genuine

emergency situation, .(2) the patient is not medically stable, and (3) the patient is.in immediate

. threat of either death or serious bodily injury.® If all these requirements have been met, then the

physician is not responsible..for his own negli‘gent conduct unless it is proven that the physician
was grossly neghgent

C. Respondents Falled to Present Any Evidence that Any Patlent was Not
Medlcally Stable at Any Pomt in Tlme, from Admission to Dlscharge

Respondents Wholly failed to present any evidence from anyone that any patient was no.t_
medically stable at any point in time from adrnission to discharge. Respondents failed to present
any testimony on this issue for any period' of time that i)r. Goldstein had assumed the c_are. of
iGenesie and her‘ unbo.m child. The statute Unambiguonsly r__eqnired this of Dr. Goldstein.

Therefore, was incumbent upon Dr. Goldstein, the party pleading the affirmative defense, to

present evidence on this point. As the actor in the suit with regard to the affirmative defense, the

burden of proof rested upon Dr. Goldstein to establish his affirmative defense. In this regard, Dr; .

6 Section (B) involves a claim where there is “no previous doctor/patient relationship” between the physician and the
patient or the patient did not receive prenatal care. This section is not applicable to the facts of this litigation.

7 Appellants concede that this case involves a claim for medical malpractice arising out of obstetrical care.

8 Additionally, the statute explains this limitation on liability only applies to care rendered prior to the patient’s
discharge from the emergency department or the obstetrical or surgical suite.

8



Goldstein failed to produce any evidence at all that his patient or patients were not medically stable.
Because Respondent failed to offer even a modicum of evidence on medical stability, the trial
judge should have determined as a matter of law that the obstetric emergency exceptiqn did not
apply.

Respondents first offered the testimony of the Defendant Dr. Goldstein, both as a fact
| witness and as an obstetrical expert. He determined in his expert opinion that he did not breach the
standard of care in terms of pulling too hard.® Using exhibits, Dr. Goldstein explained that during
shoulder dystocia, “The Baby should be getting oxygen . . . . I’ve seen true knots, double true knots
in the cord, but, you know, we can’t see the cord so, you know, the baby should be getting adequate
oxygen.” (Tr. p. 627:4 to 628:16). Dr. Goldstein also noted that sometimes the umbilical cord is
wrapped tightly around the baby’s neck, but that “in this éase, we were able to slip it over the
head.”'.(Tr. p. 674:12 - 25).

I_mportantly,} defense coﬁnsel did not evén attempt to get Dr. Goldstein to allege under oath
that hié patients were not medically stable, either at admission or at any other point during the
course of labor and delivery. He did not provide any such testimony regarding Genesie’s state
when she first entered the hospital for induction, nbr did he provide any such téstimony regarding
“her state throughout the course of her labor and delivery. Dr. Goldstein failed to provide the same
with regard to Brysoh. Moreover, he made clear he did not believe there was risk of brain damage

that would have justified using excessive traction in this case. (Tr.p. 7 54:18 — 23).

® He made such a determination despite testifying under oath that he didn’t think there was a standard of care for
traction, (Tr. p. 720:6 — 15), that he didn’t know whether it would be inappropriate to apply more than gentle traction,
(Tr. p. 722:6 — 13), that an obstetrician simply uses “the traction that’s necessary to get the baby delivered,” (Tr.p.
736:8 — 10), despite having no memory of being trained to avoid using more than gentle traction (Tr. p. 731:22 to
732:2), that he had no memory of how much traction he used at any point during Bryson’s delivery (Tr. p. 738:4 - 7),
that he had no memory of how much he pulled any time he’d encountered shoulder dystocia (Tr. p. 739:8 = 12), and
despite Dr. Goldstein admitting that he was not qualified to offer any opinion on what caused Bryson’s injuries in this
case. (Tr. p. 741:14 — 20).




Respondents called as their next obstetrical expert, Dr. Gower.'DrT Gower provided his
opinion regarding why, generally, shoulder dystocia is considered an emergency. (Tr.p. 782:21 to
783:1). In support, he set forth the general risks associated with shoulder dystocia and the injuries
which may occur. 10 However, desoite going over what is generally known to be the risks of the
condition, he made no effort to dlscuss which were present in this case at the time Bryson i;vas
about to be delivered. He made no assertion whatsoever that either the mother or the baby in this
case were not medically stable, from the time.of admission .and throughout labor and delivery.

‘When asked if there was any indication that Dr. Goldstein feared for the baby’s life, Dr.
Gower had to concede, “No, I didn’}t have any indication of that.” (Tr. p 842:16—19). When asked -
- if he had any understanding that Dr. Goldstein was concerned that there was an imminent risk of

brain damage, Dr. Gower responded, {‘No, I don’t have any indication about what he was thinking
"about that.” (Tr. p. 843 20 — 25). Again; defense counsel did not even try to get Dr. Gower to
contend‘ under oath that either mother or child were not m.edically b'stabile upon admission to the
hospitai or even at any other noint in time throughout lahor and delivery.
Fmally, defense counsel offered the expert opimons of yet another obstetnc1an Dr. Salley
Dr. Salley said Dr Goldstein d1d not breach the standard of care. He offered the opinion that
shoulder dystocia is an obstetric emergency and set forth the potential risks associated With the
encounter. (Tr. pl. 997:15 —»1 8). Again, however, Dr. Salley ne\ter opined that mother or child were -
not medically stable at admission, or at any other time _throughout the course of labor and delivery.
- Again, defense counsel did not wish to ask Dr Salley for his opinion under oath of whether or not

mother or child were not medicaily stable.

10 This discussion of potential I‘lSkS and injuries did not seek to separate out which were caused by the condition and
which were caused by nnsmanagement of the condition.
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The only e\}idén;:e from any source presented on the subject came from Appeilants’ witness
Dr. Michael Hall. Dr. Hall answefed qﬁestions related to whether either mothgr or her infant were
»-medically étéble. Whén askéd, he ls.tated uneqﬁivocally that vneith(‘ar child nor-mother were nbt
medically Sfable from admisﬁon to delivéry. (Tr. p. 1133:2 — 16). Tﬁerefore, the onfy téstimony
- ever presented by any party on whether or not a p_aﬁent was. not medically stable came from
Appellants}’ éxpert {x‘fitnesrs, who emphatically stated that mother and child were medically‘stable
" throughout admission, labor,. an(vlbdeliver,y. | | |
- Defense counsel Whélly fa_iléd to offef évidence in éuppqrt of one of the fequired elements
fo prove tﬁe obstetrical emergency affirmative defense. Despite presenting testimony from three
B different obstetrical experts{it éoﬁld not get one tovassertion the record, under oath, that Geﬁesie
Fulton Was vnqt medically stable, either at Athe.:time of her admission, or at any point thereafter up
to and through her delivery of Bﬁéon.-Defen»se 'couﬂs’eI‘ cquld not 'get’a single witness to as'ser.t.on
the record that Bryson F. \&as not rriEdically stable at any point from Genesie’s admission to the
- hospital up thiough Bryson’s bﬁ'th. For this reason, Resporidents’ affirmative defense. fails as a -
' matter of law. For this r'eason,'tlhe obstetrical emergency exception should not -have Been charged
to the jury and shduld hot have been placed on the verdict foﬁn. |
Despite the total laék_ of .evidence on this point, the issue was pfesénted to the jury and the
jury found that the obstetric emergency éxc_eption‘ applied. The- jliry then fou-ndv that fhat the
.defendant had not breached the heightengd gross negligence standard and found for t_hé defense.
- (Verdict from). In light of the jury’s determination, Appeliants wére clearly prejudiced»byithe
court’s erroheéus; decision. Accordingly, Appellants’ respec_tfully request that this Court reverse
the trial court’s denial of Appellants’ motioﬁ for anew triél absolute.

D. Respondents ‘Failed to Present Any Evidence that Any Patient was in’
Immediate Threat of Death or Serious Bodily Injury. :

11



Similarly, Respondents did not present evidence that there was an immediate threat of death
. or serious bodily injury from the condition of shoulder dystocia. The suggestion th_at bra_in injury
or death may follow shoulder dystocia merely states the reason why lt is irnportant for o_bstetriCians
to comply with standards of care for safe resolution of shoulder dystocia | Shoulder dystocia itself
does not represent an immediate threat of death or serious bod1ly 1nJury‘ It is only the fallure to
resolve the shoulder dystoc1a in accordance w1th the standards of obstetncal care that creates the
potential nsk of death or serious bodily i 1nJury
Dr. Goldstein confirmed that Bryson was dellvered before there vtras any 1mmed1ate risk or
threat of brain damage. (Tr. p. 754: 1 8—23). Dr. ‘Gower conﬁrmed that Bryson was not at immediate E
risk or threat of death (Tr. p. 842: 16;19) or brain damage. (Tr. p 843t 20-25). Dr. Hall conﬁrmed
the same. (Tr. p. 1131:17 - 1133; D. | -
Because the ev1dence consistently showed Bryson was dehvered» before' there was any.
| immediate threat of death or serious bodily injury, the obstetrical emergency afﬁrmative defense, |
by its own terms,r does not apply. Thus it should not haye been 'charged. Charging the statute
prejudiced Appellants by requiring proof of gross negligence for them to recover, when the law
permits them to recover for all damages caused by ordinary me‘dicalnegligence. For this reason,
_ the court erred in chargmg the statute, and Appellants are entltled to a new trial. |

II; THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY ON THE
CORRECT AND COMPLETE DEFINITION OF GROSS NEGLIGENCE

The trial Court erred infailing to charge the jury the correct and complete definition of
gross negligence.' | After learning that the trial court intended to charge the jury on the emergency
exception statute, ,despite Appellants’ argument that Respondents had not preSented evidence on
all elements of the afﬁrmative defense, Appellants .sought to ensure an accurate and complete

definition of gross negligence be charged to the jury. The trial court indicated that he only intended
o 12 I |



to charge the jury that gross negligence wﬁs defined as “the failure to éxercise even the slightest
care,” Appellants requested the trial court charge the remaining rele{rant and appropriate language.
(Tr. p. 1176:4 — 1176:12). To this, the trial court replied, “fhere’s just going to be a short definition
on what gross negligence is.” (Tr. p 1176:13 —A16). Indeed, the jury was charged only that “[g]ross
negligence is the failure to exercise even the slightest care . . . .” (Tr. p. 1269:14 — 15). The error
was compounded by this incorrect and incomplete definition being placed upon the verdict form.

The jury determined the emergency obstetrical exception applied. (Verdict Form). The
verdict form reminded the jury that now the Plaintiff must prove gross negli gence. The form stated
that gross negligence was defined as “a failure to exercise a slight degree of care.” (Verdict Form).
Ultimately, the jury (;oncluded that the plaintiff did not prove that the defendant failed to exercise
a slight degree of care. (Verdict Form).

“The circuit court must charge the current and correct law to the jury.” Daves v. Cleary,
3558S.C. 216,224, 584 S.E.2d 423, 427 (Ct. App. 2003) (citing McCourt by and through McCourt
v. Abernathy, 318 S.C. 301, 306, 457 S.E.2d 603, 606 (1995)). Additionally, “Where a request to
charge is timely made and involves a controlling legal principle, a refusal by the trial judge to
charge the réquest constitutes reversible error.” Baker v. Weaver, 279 S.C. 479, 309 S.E.2d 770
(Ct. App. 1983) (citing Eaddy v. Jackson Beauty Supply Co.,244 S.C. 256, 136 S.E.2d 297 (1964)).

Appellants specifically requested the trial court charge the jury that gross negligence also
means “the absence. of care that is necessary under the circumstances. In defining gross negligence
the Supreme Court ﬁas stated:

Gross negligence is fhe intentional conscious failure to do something which it is

incumbent upon one to do or the doing of a thing intentionally that one ought not

to do. Etheredge v. Richland County School Dist. 1,341 S.C. 307, 534 S.E.2d 275

(2000). 1t is the failure to exercise slight care. Id. Gross negligence has also been
defined as a relative term and means the absence of care that is necessary under the




 circumstances. Hollins v. chhland County School Dist. 1,310 S.C. 486,427 S. E 2d
654 (1993).. :

Jinks V. Richla’nd County, 355 S.C. 341 -345"585 S.E.2d 281, 283, (2003)
The Court of Appeals has acknowledged the same, noting, “The Supreme Court has held that

‘gross negllgence is a relative term, and means the absence of care that is necessary under the

_c1rcumstances ” Rakestraw v. South Carolzna Dep't of Hzghways & Pub Vi ransp., 323 S.C. 227

231 473 S.E.2d 890 892 893 (Ct App. 1996) (quoting Hollzns V. chhland Co. Sch. Dist. One,

310S. C 486, 490, 427 S.E.2d 654 656 (1993))

Appellants requested that the trial court give the correct and complete. deﬁmtion of gross '

negligence, one encompassing the full descrlp_tion of thé term as given by the South Carolina '.

Supreme Court. Limiting the charge to “failure to exercise even the slightest care,” and then

repeating this incorrect and.incomplete definition on the verdict form prejudiced Appellants. The

short-hand charge read to the jury did not fully explain the concept of gross negligence. Instead, it

presented the jury with only the most constricting, defense oriented language that is found in the

- case law. With the concept only partially explained, the jury could not have correCtly understood

the ter_rn and could not have correCtly applied it to this case. See Berberich v. Jack, 392 S.C. 278,

294,709 S.E.2d 607, 615, (201 1) (holding that the trial court’s declining Berberich’s request to

define the concepts of ordinary negligence verses recklessness had “the potential to confuse the

jury' and skew the apportionment of fault in a manner that favored the defendant,” and reversing

- and remanding for a new tn'al). The manner in which the jury was charged did not accurately

reflect the concept of gross negligence in South Carolina and skewed the definition in a manner‘ _

thatvfavored the defendant. Therefore, Appellants were prejudiced by this error. Accordingly,
Appellants request this Court reverse the decision of the trial court, and remand this rnatter fora

new trial.
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CONCLUSION

For the reasons stated, Appellants respectfully submit that the trial court’s denial of

Appellants’ Motion for a New Trial Absolute should be reversed; with the case remanded for a

new trial,

January 4, 2016
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