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TO Mu. Danie! Shearouse, Clerk.
: ‘South Carolina Supreme Counrt

(@ 803-734-1499

cc: M. James Boyd
@ 803-328-5747
FROM: Paula Knox Brown
City Solicitor
DATE: Junuary 12, 2016
RE: Christopher Wellborn v. City of Rock Hill

Appellate Case No. 2015-002345
Please see the attached Motion with Retwm to Delition for Writ of Cerliorari and Memorandum,

the original of which 1s being mailed with copy to Mr. Boyd. Tam waiting for the City to
provide the necessary check lor filing fees, al which time the documents will be mailed.
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JAN 122016
'8.C. SUPREME COURT
.7 : CITY OF ROCK HILL S(')LI(’.‘.I'T(_)R’S OFFICE
% 201 E. MAIN STREET, 3RD FI.OOR, ROCK HILL, SOUTII CAROLINA 29730
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STATE OF SOUT1I CAROLINA

In the South Carolina Supreme Court RECEWED

APPEAL FROM YORK COUNTY JAN 12 2016
COURL OFF COMMON PTIEAS

JOHN C. HAYES, TIT, CTRCUTT COURT JUDGES.C. SUPREME COURT

On Petition for Writ of Certiorari
to the Court of Appcals of South Carolina
~Opinion No. 2015-UP-414

Appellate Case No. 2015-002345

Christopher A.

WO, L e e e Appellunt,
V. ’
The City of Rock
L Respondent,
MOTION TO FITE o
RETURN TO PETITON FOR WRIT OF CEIRTIORARI
OUTSIDE OF TIME

Respondent moves before this Llonorable Couwrl Lo file the Return to Pctition for Writ ot Certiorari
oulside ol time.

Appellant Torwarded his Pctition for Writ of Cortiorari to Respondent on November 13, 2015 and
filed it with the South Carolina Supreme Cowrt.  Respondent’s attorney erroneously calendared
the response for mid-December,  (nable to complete and forward the document as planncd
because of an abbreviated work schedule regarding multiple doctor’s appointments; docketing,
trial, and preparation work for monthly jury (rial tcxms and court scssion obligations; and, a
mandatory city cmploycc administrative function that consumed the betler part of a wecld's time.

Paula Knox 13rown
Attorney for Respondent

201 15, Main Street, Suite 300
Rock Hill, South Carolina 29730
203-329-5641

January 12, 2016 '

Rock Hill, SC
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SUWALS OF LOUTHE CAROLLINA .
RECEIVE[D)

In the South Carolina Supreme Cour

JAN 122016

NAPPENL FROM YORK COUNYY
COURT OF COMMON PT.FRAS

JOHAN C. HAYRS, III, CIRCUIT COURT JUD%PC.:' SUPREME COURT

Oon Petition for Writ of Certiorari
Lo Lthe Courl. of Appeals of South Carolina
Opinion No. 2015-uUPr-414

NAppcllate Case No. 2015-002345

Christophcer A. WCIlBOIXN e e « Appe LLant,

V.

The City 0f RoOCk ITL Ll e sesensesersenes .Respondent..

RETURN TO PETITION BOR
WRTH OF CHR'I'"LORARIT
AND
MEMORANDUM

Paula Knox Brown

& Christopher LE.A. Barton
201 E. Main Street, Suite 300
Rock Hill, 8C 29730
803-329-5619

Attorncys for Respondent
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STATEMENT OF THE QUESTIONS PRESENTED ON APPEAL

I. Whalher a writ of certiorari should be granted in this
matter.

11. Whethcer the Court of Appeals crred in affirming the
Circuil Courl’s Orders, which in turn aflirmed the
Rock Hill Municipal Conrt’s finding of contoempt.

TIT. Whether an issue nol addressed by thce Court of Appeals
can be properly considered by the Supreme Courl.

STATEMENT OF THE CASE

Appellant Christopher Wellborn rcprescnled deid cullen in
Rock Hill Municipal Court. Anna Timothy-Miller represenled the
City of Rock Hill at trial. The Honorable Peter Lenzli presided
over Lhe trial on January 16, 2013. During the proccecdings,
Appellaht was held in contempt on scveral grounds, which would
later be reduced to writing by the Lrlial judge and would form
the pasis of the conlempt hearing reguestcd by the Appellant.
Mr. Wellborn reguested and was granted a continuance until March
25, 2013 to obtain counscl Lo represent him aﬁ his hcecaring.
James Boyd appeared on behalf of Appcllant and filed a Motion
for Recusal, which was reéeived by the Lrial court on Friday,
March 22, 2013. The molion was addressed by Lthce court at the
contempt hearing on Monday, March 295, 20L3. ‘that molion was
denied. Thce hearing convened. Judge Lenzi considered and
dismissed onc allcgation of contempt and found Appellant in

contempt on the roemaining two of three.
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Judge Lenzi’s Order of Contempt was issued on March 28,
2013. The Appellant’s Notice ol Appcal Lo the Circuit Court was
mailed on April 10, 2013. The Return Lo Appcal was filed on May
1, 2013, Circnit Conrt Judge John C. Hayes, III, proesided over
the appeal hcaring on August 27, 2013. James Boyd, Esquirc,
appeared for Appellant . Rﬁspondénh wasas represented on appeal by
City Solicitor Paula Knox DBrown.

Judge Hayes’s Order affirming the trial courl was Tilad on
October 2, 2013. NMppellant’s Motion to Reconéider was forwarded
to the Circuit Courl oﬁ QOclobher 9, 2013. The City of Rock
HEill’s Response to Motion to Reconsider was filed in the Circuit
Court on October 25, 2013. Judge Illayous’s Ordor denying the
Motion Lo Raconsider was filed on November 13, 7013,

Noticoe of Appeal to the Court of Appeals was sent to Senior
Solicitor Christopher BarlLon and City Solicitor Paula Knox Brown
on November 20, 2013. Rrials woere duly submitte& for the
Courl’s consideration. ‘the Court did nol rcquire oral
arguments.  Tha Court: of Appeals’ per curiam opinion affirming
the Circuit Court was [lilcd on August 12, 2015. A Petition for
Rehearing was filed by Appoellant and was sarved on Respondent on
August 25, 2015. 'lThe Court of Appeul§’ Order denving the
petition waza (iled on October 23, 2015. This Poltilion for Writl

of Certiorari followed,
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FACTS

Chrislopher Wellborn represenled David Cullcn in Rock Hill
Municipal Court. Mr. Cullen’s case was docketed for trial on
January 16, 2013, al 9:00am and was called for Lrial on that
day. (Verified Petition Alleging Contempt of Court, p.1, 92, LS,
al Ixhibit 1 to Return to Appeal; Relurn to Appecal, p.l1, ﬂl,'_'
L2). On the preceding Wednecsday, January 9, 2013, Judgce Lenzi
conducted his aocket c¢all, which included a phone conferencc
with Mr. Wellborn rcgarding the Cullen casc. Over Lhe phone’s
loudspeaker, “Mr. Wellborn spoke to the Judge, Lhce Clerk,
Solicilors Paula Brown, Anna Miller, and Kindle Johnson and
informed the Court that the Cullen casge was a definite trial.
The Solicitor, Anna Miller, concurred.” (Verified Petition
Nlleging Contempt of Court, p.1, 93, Ls 1-3, at Exhibit 1 to
Return to Appeal].

On Lhe morning of trial, neitﬁer Appellant nor his client
was present for court. - (Verified Pclition Alleging Contempl of
Court, p.1l, 91 at #1.) The couft instrucLed Ms. Miller o
conlact Mr. Wellborn to find out why he was nol in Court.
Al R

did as instructed. In the coursc of talking with Mr. Wcllborn

Mss. Milier

by phone, she learncd that he was in CharloCte having his car

serviced. Mr. Wellborn was advised that the court intended to
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strike his jury and proceed with thce trial. (Affidavit ol Anna
Miller, p.1)

Once Appellant arrived and the trial began, Judge lenzi

his client wcre late to court. Judge Lenzi specifically
instructed Appellant not to address thosce matters in any way iQ
the jury’s presence. NAfter a warning from Lhe court when he-
apologizaed to the jury for baing late, Mr. Wellborn completed
his opening slatement. He then asked permission to check in the
hallway for his client, who had not yol arrived. On his way out
of the courtroom and while passing the jury Lo exit the
courl.room, Mr. Wellborn rnmarked-that he wantiad .o explain to
the jury why he and his clicnl were late in arriving. Judge
Lenzi saw Lhe remark as direct djsoﬂedience to his oral order
and found that and other behaviors and comments during the Lrial
contemptuous.

The contempt hearing was continued to allow Mr. Wellborn
timc to ongage counsel and for counéel to prepare. Tha hearing
was held on March 25, 2013. Judge T.onzi held appellant o
conlempt on scveral, bul: not all, of the grounds for contempt iin
his bill of particulars.

The appellate process thal brings this case baforae the
Suprcme Courl. on petition for wril of certiori followad. N

Notice of Appeal was [iled first in the Circuit Court. The
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Circuil Court affirmed the Municipal Court findings, bul for
one. The Court of Nppeals affirmed Lhe Circult Court, declining
in doing so to address two issues: onc issue was not reviewcd
bacaise A separate issuc proved dispositive and another issue

was not resolved because Lhe Circuit Court did nol rule on ift.

ARGUMENT

I. WHETHER A WRIT OF CERTIORARI SHOULD BE GRANTED IN THIS
MATTER.

A wril of certiorari to the Courl of Appeals is nolt a matter
of right. It 18 discretionary. Rule 242 (k) of the South
Carcolina Appaellate Court Rules lists Tive (5) siftuations where
issuance of the writ is appropriate.

1) wherce tLhere  are novel questions ol law;

2) Where there i1s a dissent in the decision of the Court of
Appeals; :

3) Where the decision ol the Court of Appeals is in conflict
with a prior decislon of the Supreme Courl;

1) Whare substantial constilutional issues are dirachiy

nvolved;

Wheroe a (ocderal question is dincluded and the decision of

the Court of Appeals conflicts with a decision of Lhe

United Staloes Supreme Court. Rula 242 (b)), SCACR.

(@]
~——

N proper question is whether the issues raiscd in this
appeal rise to that level. Here, there is no novel question of
law, rat:hor the Court is asked Lo re-examine well-established
points of law in light of an unusual fact pattern; aand, both
parties have bricfed those points belore the Circuit Couril and
Court ol Appcals, per the Appendix and Record in thosc courts,
and continuc to advocal.e for the positions axpressed therein.
Likewise, there is no dissent in the decision of the Court of
Appeals. The Court of Appeals’ decision conflicts with no priox
Suprame Courf. decisions. There 1s no substantial Constitutional
issue involved. No federal quaslhions are involved, such that
any conflict is created wilh cxisting United Stales Supreme
Court decisions. Although not an cxhaustive list, each oxample
above is an cxceptional circumstance, a matter of importance.

5
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Issues such as those above warrant treatment by the Stalc’s
high&aL courl. in order to avoid or resolve conflict in the law
or Lo rosolve a question that would certainly become fodder for
a numbecr of appeals on the samc issue. In re Breast Implant
Prod. Liab., 331 S.C. 540, 503 $.E.2d 445 (1998). ‘The answer to
our guestion has Lo be no, The issucs in this case do not risc
to that level. '

We do not have thosc Lypes of issues in this appcal. No
question or issue presentcd in Lhis appeal gqualifies as an
exceplional circumstance or asz a poinlt of law so significant
thal the highest court of our State needs Lo resolve it. ‘The
writ of cerliorari is unwarranted in Lhis case. The petition
for writ of ccertlorari should be denicd.

"1If. WHETHER THE COURT OF APPEALS ERRED IN AFFIRMING THE
CIRCUIT COURT’S ORDERS, WHICH IN TURN AFFIRMED THE ROCK
HILL MUNICIPAI, COURT’'S FINDING OF CONTEMPT.

In the Court of Appcals, Appellant sought a reversal of the
Circuit Court’sg Order. Aside from Lwo grounds that are not
properly before this Court for consideration, Mr. Wellborn’s
appeal raised the following grounﬁs:

1) The contemptuous conduct is not clearly and specifically

raflected in the record. :

2) The court erred in [finding Mr. Wellborn in contcmpl of

courl “econcerning his violaltion of the court’s order nol
Lo make any comment concerning his or hig client’s
tardiness in appearing for trial on January 16, 2013 in
the prescence of the jury.

Reviewing the casc Lo determine whether the Circuit Court’s
decision was clearly erroncous or lacking in evidentiary
support, thce Court of Appeals affirmed the Circuit Court’s
finding that judgcs have the inherent aulhority to find behavior

in their courts conlcecmptuous. Several authorilics were cited to

that cffect, including the Curlce v. Howle, 277 S.C. 377 (1982);
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Curlee v. flowle, 287 $.F.2d 915 (§.C. 1982) opinion noted in the

Appellant’s Petition for Writ of Certiorari. Scc State v.

N

Passmore, 363 S5.C. %68, 571, 611 s5.K.2d 273, 275 (CL. App.

2005); Slone v. Reddix-Smalls, 295 S.C. 514, 369 5.E.2d 8410

(1988); Stalc ex rel. Mcleod v. Ilite, 272 8.C. 303, 305, 251

s.E.2d4 746, /47 (1979). ns mentioned in the Pcelition, the
contenptuous acts at issuc in Curlee involved disobedience to a
courl order and 4did not occur in Ihe presence of the Courl. NAs
such the ﬁcts were not recorded on audio cguipment. as they
occurred, nor waoere they transcribhed in any way immediately after
Lhey occurred. Nothing in the Curlee opinion or in any other
ciLod cpinion states thait contemptuous conduct muusi be
memorialized on audio equipment as il is happening or
immediately captured in a transzeripl in order for a courl fo
properly find the bchavior at issue contempluous. Nothing in
lthe Curlee opinion or any other cited opinion indicates that any
courl. is stripped of ita abilily to hold a party in contoempt for
disobcdionco.to a court order or any olher contemptuous act:y
unless the actys bhomselves are contemporancously audio recorded
or lLranscribed. The commitment of the acts to wriliing and/orx
audiorecording in anticipal.ion of the contempt hoearing or during
the recording of the actuul contempl proceedings appears Lo
suffice and 1.0 satisfy the requiremenl. that contempt finding:s

liave support in the record in Curlcec and olthaor sources.
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‘'he Court of Appculs addressed this issue correcltly. Their
decision was not clearly erroncous nor was it without
cvidentiary support. I'here is no rcason for the Supreme Court

to re-examine Lhia iasse. Certiorari should be denied.

III. WHETHER AN TISSUE NOT ADDRESSED BY THE COURT OF APPEALS
CAN BE PROPERLY CONSIDERED BY THE SUPREME COURT.

Because Lha Court of Appeals found thal Lhe inherent
ability to declare bhehavior contemptuous rests with all judges,
they declined to address whelher §§22-3-350 and 40-5%-510
applicd. Because the Court of Appcals declined to address the
issue and doclined to reconsider thedir declination, only the.
validity of thal dceclination can be considered on appcal, not
the underlying applicability of the statutes to this casc. The
guestion is whether they wore lagally correct in so doing. As
slalted in the Court of Appeals’ Order, “an appellate court need
not addroeuss @ remaining issue when its deloermination of another
igzuc is digpositive of The appeal.” Ordexr, Courl ol Appcals,
quoting rFutch v. McAllisltoer Towing of Georgetown, Inc., 335 5.C.

598, 613, 518 S.E.2d 591, 598 (1999).
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The Court of Appeals rcesolved the appeal on another ground
and did not need to address this issue. They were within their
aunthority Lo do so. ‘they were correcl in doing so. The Court
of Appeals should bc alffirmed.

As mentioned, Mr. Wellborn’s appeal raised anothcer ground,
which cannot be considered on ils merits at this point. The
issue is Lhalt the Honorable Peter Lenzli crred in failing to
recuse himself in Lha trial court proceedings on Lhe contempt
issue. The Circuit Court’s oriqinal Order did not address Lhis
isaue. Likewise, the Circuil Courl’s Order denying the molion
to reconsider did not address this issuc, The Court of Appeals
properly doealined to consider the iszue, usince The Circuit Court
did not rule on il and Lhe issue was not addressed'in.
Nppellant’s Rule 59 molion or subsequently in the Ciracuil
Courl’s Qrder regarding the requesl. for rehearing. The Court of
Appeals has correctly declined to addrass this issue. The Court
of Appeals decision was not clearly erroneous nor was it without
avidentiary support. TL was nolt an abuse of discretion
amounling to an error of Law. Thoe Supreme Court does not ncead

to ro-cxaming lthis issue. Certiorari should be denied.

CONCLUSION
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Finding both evidentiary support for the Circuil Court’s
affirmation of the trial court’s.docisions and no abuse of
discretion, Lhc Court of Appeals affirmcd the Circuit Court.
That decision was wilthoul legal error, was bascd on evidentiary
support, and was not an abuse of discretion. The Court of
Appeals.doaiﬂions were proper. fhere is no isgssue here

warranting Suprecme Court review. Cerliorari should be denicd.

Respeclfully submitted,

QX __L qs}/ St~
Paula Knox DBrown, City Solicilor
Christopher E. A. Barton, Scnior Solicitor
201 E. Main Street, Suilc 300

Rock Hill, South Carolina 29730
803-329-5619

Attorneys for Respondent

Rock Ilill, South Carolina
January 8, 2016



