) ORIGINAL

THE STATE OF SOUTH CAROLINA
* In the Court of Appeals

APPEAL FROM LANCASTER COUNTY RE CEI VED

Court of General Sessions
» JUL 24 z015

SC Court of Appegy

R. Knox McMahon, Circuit Court Judge

Case No. 2012-(:5-29-00636
Appellate Case No. 2014-000603

State of South Caroling, .....c.oovvniiiiiiiie e, Respondent,

Al Martinez Green,...............cooeiiiiiiiiiiinnnn.. IS TTTTIISRP Appellant.

FINAL BRIEF OF APPELLANT

Jarie H. Merrill | Robert M. Dudek |
Hawthorne Merrill Law, LLC  South Carolina Commission on Indigent Defense
410 Main Street Appellate Division
Greenwood, SC 29646 PO Box 11589 | Columbia, SC 29201-1589
864-229-1010 ‘ 803-734-1330 ‘

Attorneys for the Appellant



TABLE OF CONTENTS

TABLE OF AUTHORITIES «.evveveveeeeeenns eeeerereereereseesenes ererereresssssssssssssssasssssssssssssses 11

STATEMENT OF ISSUE.ON APPEAL .....cvvvrrrereersennesieresnssessssssssssssssasasnsasssassoses 1.

Did the trial court err by refusihg to direct a verdict for Al Green

when the State failed to present direct or substantial circumstantial-

evidence that Mr. Green was an a_ccqmplice to murder?....iuicinnns 1
S'fATEMENT OF THE CASE.u.evuverereenet eeesrenenanmaassssegsssasasasesesisssssssnes reereereemeseaens .1

Procedural Facts..........emmeeeen. ...... T ——————— 1

Factual History.......ccccevvcnrene .......... S .|
STANDARD OF REVIEW..u.uuuuunnenene s SURTR—
ARGUMENT ccuverecnsnsesescsssssssssassssssasisesssssssassssssssssssstsssssssssssssssssssssssssssessasessessassessons 9
CONCLUSIbN ....................................................................................................... 23



TABLE OF AUTHORITIES

CASES .

State v. Arnold, 361 S.C. 386, 605 S.E.2d 529 (2004). ....cceceviirnenrcnncnieennen. 10
State v. Bennett, 408 5.C. 302, 758 5.E.2d 743 (Ct: App.2014) ..o 10
State v. Burdette, 335 S.C. 34, 515 S.E.2d 525 (1999) ...cccvevriivnriverereereirenrerrenie. 8
State v. Condrey, 349 S.C. 184, 562 S.E.2d 320 (Ct. App. 2002) eeeeeeeeeeeeseeseen 11
State v. Edwards, 298 S.C. 272, 379 S.E.2d 888 (1989) ....cccvvvevrrrerreecnen, 23
State v Gibson, 390 S.C. 347, 701 S.E.2d 766 (Ct. App. 2010) ... 19
State v. Hepburn, 406 S.C. 416, 753.5.E.2d 402 (2013) ..... oo i7,18
State v. Hernandez, 382 S.C. 620, 677 S.E.2d 603 (2009)...........covvvvcemrvecerrrenane. 23
State v. Langley, 334 S.C. 643, 515 S.E.2d 98 (1999) .....cccvvvvivrvrnccenrenan. 11, 18
State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013)................. evrrerer e ———————aaaaas 23
State v. Lollis, 343 S.C. 580, 541 S.E.2d 254 (2001) vovvrrsorveoocrreroeoreeeseeeer e 89
State v. Mattison, 388 S.C. 469, 697 S.E.2d 578 (2010‘ .......... e 11,18
State v. McHoney, 344 S.C. 85, 544 5.E.2d 30 (2001) ......... e g9
State v. Odems, 395 5.C. 582, 720 S.E.2d 48 (2011)............. i 8,9
State v. Phillips, 411 S.C. 124, 767 $.E.2d 444 (Ct. App 7014) ................. 12
State v. Pinckney, 339 S. C. 346, 529 S.E.2d 526 (2000) ............................. rreeeeas 9
State v Rogers, 405 S.C. 554, 748 S.E.2d 265 (Ct. APP. 2013) v 12,14
State v. Salisbury, 343 S.C. 520, 541 S E. ’7d 247 (7()01) ............................... 13, 14.
State v. Schrock, 283 S. C 129, 322 S. E 2d 450 (1984) ....oveverrnne. ORI 9,22

State v. Thompson, 374 S C. 257, 647 5.E.2d 702 (Ct. App. 2007) ............. 11 19

T



STATUTES

S.C.Code Ann. § 16-3-10.....c.ccoeivinnnee. e Y

S.C. Code Ann. §16-3-85

....................................................................................

iii



STATEMENT OF ISSUE ON APPEAL
Did the trial court err by refusing to direct a verdict for Al Green
when the State failed to present direct or su]estantial circﬁmstantial
evidence that Mr. Green was an accomblice to murder?
STATEMENT OF THE CASE
Procedural Facts
On March 30, 2012, the Lancaster County Sheriff’s Office arrested
Al Martinez Green for murder in violation of S.C. Code Ann. section 16-3-
10. The State indicte(i him on June 7, 2012. (R. pp. 660-661). He was tried
along with his codefendant, Devatee Clinton, beginning March 10 through
March 14, 2014 before the Hono#‘able R. Knox McMahon and a jury. The
jury found Mr. Green and Mr. Clinton guilty of murder and the trial court
sentenced them both to life in prison on March 14, 2014. (R. p. 662). |
Mr. Green timely filed his notice of ai)peal on March 21, 2014.
Fectual History
On January 19, 2012, a single bullet killed Jenika Jones. (R p. 134,
lines 21-23). Four-year-old Duce, the oldeet of her three children, went-to a

neighbor for help. (R. p. 13, lines 14-16; p. 17, lines 18-23). The Lancaster



- County Sherift’s Department anrd the South Caroliné Law Enforcement
Division (SLED) investigated the case. (R. p.'455, lines 5-21).

After developing some leads, law enforcement chafged Devatee
Clinton, Al Green, and Wayne Blakeney fqr ]ehika Jones” murder.! (R. p.
403, lines 13-23).

Mr. Blakeney? said, “I told someone about [the murder] because I -
couldn’t keep it to myself.” (R. p. 434, lines 2-3). The person he told
reported it to law enforcement. (R..p. 434, lines 4-6). Mr. Blakeney
pr’ovided.a written statement the saﬁe day he was arrested. (R. p. 411,
lines 2-8).

Mr. Blakeney told law eriforcement that he drove himself, Devatee
Clinton, and Al.Green to Roseanna Lane on the nigh£ of the murder. (R. p.

418, lines 1-4 and lines 17-25; p. 419, lines 1-4; p. 427, lines 12—17; p- 432,

lines 10-14). Later, Mr. Blakeney provided the nickname of a fourth person-

1 The State charged Mr. Blakeney, Mr. Green, and Mr. Clinton with Mu*‘der'

Armed Robbery, and Burglary, First Degree. The State only proceeded to
trial against Mr. Clinton and Mr. Green on the murder charge. Public
records show the State dismissed the remaining charges against Mr. Green
and Mr. Clinton. http://sccourts.org (follow Records Searc hyperlmk
then select Lancaster County; then search by name).

2 After testlf?/mg at Mr. Green and Mr. Clinton’s joint trial, Mr. Blakeney
pleaded guilty to Accessory After the Fact of a Felony and the court
sentenced him under the-Youthful Offender Act to a term not to exceed six
years, which was suspended the sentence to time served and eighteen
months probation. The State dismissed all other charges against Mr.
Blakeney. http://sccourts.org (follow Records Search hy perhnk then select
Lancaster County; then search by name).
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who was with them, and then confirmed Delrico McDow’s identity when
an investigator showed him Mr. McDow’s picture? (R. p. 434, line 21 - p.
435, line 5).

Several mbnths after his arrest, fche State consented to Mr. Blakeney
being released from jail on a house arrest bond. (R. p. 404, lines 2;8). A£
trial, Mr. B'l;alkene‘y testified for the State. (R. p. 403, lines 1-2).

Mr. Blakeney testified he was hanging out with Mr. vClinton, Mr.
Green, and Mr. McDow in an areé of Lancastef Cdurity éalled Newtown
on ]anuarir 19, 2012. (R. p. 412, lines 3-10). They were wélkingiand Mr.
Clinton saw a man he knew, and asked to borrow his car. (R. p. 415, lines

10-21). Mr. Blakeney drove all of them in the borrowed car to the Hole in

the Wall club. (R. p. 416, lines 4-9). While at the club, Mr. Clinton asked Mr.

Blakeney to drive him to get some money. (R p- 417, lin,eé 7-15). The same
four men left the-Hole in the Wall club togétfler'and went to a trailer park
on Roseanna Lgne. (R. p. 417, line 22 — p. 418, line 4, and lines 15-18).

On the way to Roseanna Lane, Mr. Blakeney saw Mr. Clinton
carrying a small gun near his side while he sat in the front passenger seat.

(R. p. 419, lines 6-23; p. 420, lines 3-4). When they arrived on Roseanna

% As of December 5, 2014, the State has not charged Mr. McDow with any
crime related to this murder. http://sccourts.org (follow Records Search
hyperlink; then select Lancaster County; then search by name).



>Lane, Mr. Blakeney waited in the car for about ten minutes after the others

left the car. (R. p. 420, lines 14-23; p. 421, lines 5-6). Mr. Blakeney could not

provide any details about where they went, Whefher they went to the

same plaée, or to which trailer, if any, one or all of them rﬁay have gone. (R.

‘ p. 420, lines 17-23;p. 451, line 23 — p. 452, line 21)."
" Mr. Blakeney testified the men returned in a “bit of a hurry,” and
'Mr. Clinton told him to just chill, while the others in the back told him to

go.” (R. p. 421, line 13 - p. 422, line 5). Mr. Blakeney drove back to the

Hole in the Wall club where they stayed for about thirty to forty minutes.

(R. p. 423, lines 17-25). Mr. Blakenéy théﬁ d‘ropped‘ off Mzr. Green, and
others, in the Newtown area. (R. p. 424.,A1'ine 12 - p. 425, iine .16); Mz
Chnton rer'nained the only passengef in the car;(R. ?.‘425, lines 17-23). Mr.
-, Blakeney was driving Mr. C]inton‘ to his grandmbther’s Eome on
Roseanna Lane, When Mr. 'C'Zﬁl‘into_n‘ said, “1 ki"l‘le»d that bitch.” (R. p. 427,
lines 11-17). 'l | |

Mr. Blakeney stated he felt “shocked a lit e Bi_t” whén Mr. Clinton
maae this statement. (R. p. 428, lines 2-5). Mr.. Blakeney told the jury he-
really didn’f believe Mr: Clinton un tii he\létef heard aboﬁt Ms Jones” -

murder. (R. p. 427, lines 18-23; p 433, lines 11-14).
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“Mr. Clinton left the gun in the car’s glove compa’ftment and told Mr.

Blakeney its lécation and requésfe& hé “to ilOld it fqr hiﬁ." R. p. 428,
lines 13-18). Mr. Blakeney then sold the gun fo é relative; although he
previously lied by ‘telling a friend he had buried 'the gun. (R. p. 430, lines
3-7; p. 453, lines 15-19). | |

In additiénto having Mr. Blakeney.’s statement, Mr Clinton -

: provided three sepafate oral statements to 15w_ enforcement regarding his
~ whereabouts and knowledge of Mr. Jones’ murder: In hié first statement,
Mr. Clintop said ﬁis cousin Tony Cuminghgﬁl-took him to the que inthe

-Wall club. o’n. ]an'uar?l9, 2012. (R.. p. 464, lines 3-11).

In his secong:i statement, Mr. Clinton said he went to the Hole in the

. Wall club, wearing a éamouﬂage jumpsﬁit, the night of murder. (R. p. 474,
lines 7-10). Mr. Clinton also said he owned a blue jumpéuit, and_he had
loaned it to two other pgople'dn‘ several oécasioné. (R. p. 475, lines 17-23).
He thgn stated his‘DNA could be on the blue ’jgmpsuit beéause he mqyed
it around in his house. (R. p 478, line 19— p.‘ 479, line 5). Initially, M.

Clinton denied knowing Pomp. Blackmoﬁ, the o{vnef of the ;/vh'ite v‘Cadillac,
but then later admitted he knew him. (R. p. 476, line 22 — p. 477, line 13).

Mr. Clinton stated he never drove Blackmo_n’s white Cadillac but had
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leaned on it at Hole in Wall club so his DNA might be there. (R. p. 478, line
4 - p. 479, line 15). -

In his third and final statement, Mr. Clinton said he saw Mr.

Blakeney at the Hole in the Wall club on January 19, 20124 (R. p. 484, lines

3-6). After a Jackson v. Denno hearing, the trial judge allbwed the jury to
hear Mr. Cliﬁtoﬁ’s three statements. (R. p. 378, line 5 — p. 382, line 2).

Mr. Green also provided a written statement to law enforcement
and the trial court allowed the jury to heaf the contents of his written
statement that he arrived at thé Hole in the Wall club on January 19, 2012
'between 11:30 and 11:45 p.m. (R. p- 456, lines 7-10; p. 457, lines 10-19; p.

| 458, line 17 — p. 459, line 5).

Two'State‘ witnesses, Dominique Davis and ]amal Twitty, testified

they heard Mr.- Clinton ask Mr. Green if he. wanted-to do a “lick” with him.

(R. p. 87, lines 7-11; p. 102, lines 10-24).
Latoya Green, Mr. Green'’s sister, testified she and the victim, Ms.
Jones, were friends and she was Ms. Jones’ children’s godmother. (R. p. 77,

lines 18-19; p. 78, lines 12-14). Prior to Ms. ]ones’ move to Roseanna Lane,

4 Mr. Clinton also stated -that Mr. Green was at the club in this statement.
The State said it would not “elicit testimony from the officer who took Mr.
Clinton’s statement that Green was in the white Cadillac.” (R. p. 22, lines
4-6). _ .
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Latoya Green, Ms. ]ohes and her children, and Mr. Cfeen shared aﬁ

apartment. (R. p. 78, line 25 — p. 79, line 8).

Mr. Green made a pretrial motion regarding the admissibility of a
statement that Ms. Jones’ four-year-old son made to law enforcement close
in time to his Mother’s death. (R. p. 9, line 15 —Ap. 12, line 13). The four-
year-old said, “Shi’s daddy killed my ﬁama.” (R. p. 11, lines 3—5).AShi was
the nickname of a child belonging to Rashad Johnison, Whp law
enforcement investigated but did not charge. (R. p. 506, lines 9-22).

The court found it did not have to determine the competency of ’the
child to determine whether it would allow the child’s hearsay statement,
and stated it would be admissible dependiﬁg on how it developed. (R. p.
28, lines 10-21).

The jury did.not hear this child’s statements about “Shi’s daddy
[killing his] mama” 1t‘)ut Mr. Green’s counsel argued in closing that thg :
four-year-old had lived with and knew Mr. Green, and never said Mr.
Green was in his home the night his rnqther die‘d . (R. p. 599, lines 3-18). |

None of the DNA evidence implicated Mr. Green. (R. pp. 645-659) It

excluded Mr. Green as a contributor on all tested items except one, in

which no conclusive statement could be made about the inclusion or
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exclusion of Ms. Jones, Mr. Green, Aor Mr McDow’s DNA on a seatbelt
cutting. (R. p. 346, line 24 — p. 347,l line 3; pp. 645-659;).

After the State rested its case, Mr. Green made a niotion for a
directed verdict. (R. p. 508, line 9 — p. 512, line 11). His counsel argued the
State presented no direct evidence against Mr. Green. (R. p. 509, lines 1-4).
State’s witness, Mr. Blakeney, could not state whether Mr. Green ever went
into Ms. Jones’ trailer, néver sees Mr. Green with a gun, and doesn’t see Mr.
Green come.back tolth'e Carvwith the sploilsof a robbery. (R. p. 509; lines 4-
8; p. 510, lines 1-7). The Judge denied his motion for directed ver;{ict. R.p.
514, line 18 —p. 521, line 2). |

* STANDARD OF REVIEW

When reviewing an appeal from a denial of a directed verdict, the
court views the evidence in the light mést fa\}orable to fhe State. State v.
Odems, 395 SC 582, 586, 720 S.E.2d 48, 50 (2011) (citing State v. Lollis, 343
SC 580, 583, 541 S.E.2d 254, 256 (2001) and State 0. Burdette, 335 S.C. 34, 46,
515 S.E.éd 525, 531 (1999)). If there is no direct evidence or substantial
circumstantial evidence that reasonably tends to prove the accused’s guilt,

an appellate court must find the trial court improperly submitted the case
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to the ]ury Odems, 395 S.C. at 586, 726: S.E.2d at 50 (emph;sis in original)
(citing State v. Pinckney, 339 S.C. 346, 349, 529 S.E.2d 526, 527 (2000)).
The trial court éhould direct a verdict for the defendant when the
State fails to produce evidence Qf the offense charged. O?iems, 395 5.C.at
586,’720 S.E.2d at 50 (citing State. v McHoney, 344 S.C. 85, 97, 544 S.E.2d 30,
36 (2001)). When the evidence merely .raises a suspicion the accused is
guilty, a circuif judge should grant a directed verdict motiqn. Odems; 395
S.C. at .586, 720 S.E.2d at 50 (citing State v. Schrock, 283 S.C. 129, 322 S.E.2d
- 450 (1984)).
ARGUMENT

»  Did the trial court err by refusing to direct a verdict for Al Green
when the State failed to present direc't or substantial circumstantial
evidence that Mr. Green was an accomplice to murder?

Circumstantial evidence that merely arouses suspicion is an

improper basis to deny a motion for directed verdict. State v. Lollis, 343 S.C.

580, 585, 541 S.E.2d 254, 257 (2001).”’Suspicion’ implies a belief or opinion
as to guilt based upon facts or circumstances which do not amount to
proof.” Id. at 584, 541 S.E.2d at 256 (internal citations omitted). A

defendant is entitled to a directed verdict when the State’s case is built



wholly on circumstantial evidence, and the State fails to present

substantial circumstantial evidence the defendant committed a particular

crime. State v. Bennett, A408 S.C. 302,-306, 758 S.E.2d 743, 745 (Ct. App. 2014)

4(citing Odems, 395 S.C. at 586, 720 S.‘E.Zd at 50).

In State v. Arnold, our Supreme Court uphéld this court’s decision
réversing the defendant’s murder conviction. 361'S.C. 386, 390, 605 S.E.2d
529, 5311.(2004). The defendant and victim had béen involved in a sexual
- relationship, the victim was shot and the defendant had been seen
' possessing a firearm, the victim’s car was found about teﬁ miles from
where the defen(iant was living, and the defendant’s fingerprint was 'A
found on a coffee cup lid in that car. I4. at 388-89, 605 S.E.2d at 530. The

- court held the facts were insufficient to raise a substantial circumstantial

evidence case that could be submitted to the j'ury. Id. at 390, 605 S.E.2d at

531.

Murder ié ”the killing of any person with malice éforethoﬁght,
either express or implieci.” S. C. Code Ann. §J 16-3-10 (1976, as amended).
-For one to be guilty under an accomplice 1iability theory, “a person must
personaliy corﬁmit the crime or be present at the fséene of the Crime'and :

intentionally, or through a common design, aid, abet, or assist in the

10
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~ commission of that énirne through some ovért act.” State v.>Mattis.0n, 388
S.C. 469, 479, 697 S.E.Zd‘ 578, 584 (2010) (citing State v. Lnngley, 334 S.C. 643,
A648-'49, 515 S.E.2d 98, 101 (1999) (internal citations omitted)). |
One‘who joins another to achieve an iliegal purpose is criminally
liable for everything his partner does in carrying out the common design

' and purpose. State v. Condrey, 349 5.C. 184, 194, 562 S.E.2d 320, 324 (Ct.

App. 2002) (citing Langley, 334 S.C. at 648,/5.15 S.E.2d at 101). Importantly,

_mere presence at the snene, even with prior knowledge a crime may be
comrnitted, is not enough to establish acéomplice‘liability. State .v.‘
Thompson, 374 S.C. 257, 262, 647 S.E.éd 702, 705 (Ct. Ap:p.A20’Ov7) {citing |
Cbndrej), 349-S.C. at 194, 562 S.E.2d at'324).'

The State presented neither diréct nor substantial circumstantial

evidence to support the trial court’s denial of a directed verdict for Mr.

Green. The circumstantial evidence against Mr. Green included testimony -

from two inconsistent wifnesses, Ms Davi; and Mr. Twitty, and:M.r.
Blakeney’s testﬁnony that Mr. Green rode with him to Roseanna Lane,’got
out of the car with Mr. Clinton ‘an<-:1 Mr. MCDOW, an‘d returned “ten
minutes” later, and said “go.” (R. pp. 2-8; pp. 83-109; p. 421, line 6; p. 422,

" lines 2-3).
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Three particulér witnesses, Dorriinique Davis, Jamal Twitty, and
Wayne Blakeney, provided the limi&zd circqmstantial evidence against Mr.
Green. This evidence showed Mr. Green and Mr. Clinton discussed a
“lick” but did not discuss any details about where and when a lick may
occur, and that Mr. Green rode with Mr. Blakeney to Roseanna Lane, gét
out of the car for ten minutes, got back into the car and told Mr. Blakeney
to “go.” (R..‘p. 87, lines 7-11; p. 102, lines 10-24; p. 421, iine 6; p. 422, lines 2-
3). - | |

Dominique Davis’ testimony simply indicated she heard a
conversation when Mr. Clinton and Mr. Green talked abouf a “lick,” but it
was not direct evidence because it did nof “immediately éstablish the
main fact to be proved.” State v. Phillips, 411 5.C. 124, 133, 767 S.E.Zd 444,
448 (Ct. App. 2014) (cert. granted, ]uly‘ 2, 2015) (citing State v. Rogers, 405
S.C. 554, 563; 748 S.E.2d 265, 270 (Ct. App. 2013)). |

Dominique Davis toid the jury she h;:ard Mr. Clinton and Mr.
Green talking about a “lick” and she thought ”lj.ck,f’ melant robbery. (R. p.
86, lines .5-7 and 15-24; p. 87, lines 7-13). Ms: Da_vis told the juryithey did

- not talk about any details, such as where or when this robbery might

12
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occur or whom they might rob. (R. p. 88, line 19 - p- 89, line 9; p- 94, lines

5-16).

Ms. Davis heard Mr. Clinton séid, “he had Taz’s gun and he wasn’t ‘

going to give it back to him.” (R. p. 87, lines i8-19). Ms. Davis told thé jury
she did not know who Taz was. (R. p. 87, lines 20-25). Yet, during her
pretrial in camera testimony, Ms. Davis stated Taz was Mr. Clinton’s
brother. (R. p. 3, lines 7-8).

Ms. Davis told the jury she heard Mr. Green ask Mr. Clinton ”[d]oés

she drive a black car?” but did not know to whom they may have referred.

(R. p. 89, lines 10-23). Again, Ms. Davis’ trial testimony diverged from her »

pretrial testimony, because, in camera, she testified, “I don’t know who said
who, but one of them said she had a black car.” (R. p. 4, lines 23-24).

Ms. Davis only provided circumstantial evidence thfough her
testimony because it merely establisﬁed “collateral facté frém which the
main fact may be inferred.” Rogers, 405 SC at 563, 748 S.E.Zd af 270 (citing
State v. Sulisbury, 343 S.C. 520, 524 n. 1,541 S.E.2d 247, 249 n.1 (2001)),

Jamal Twitty testified, and like Ms. Davis, offered no direct
eviaenée against Mr. Green. Mr. Twitty testified Mr. Clinton asked him if

he wanted to do a lick that was not far away, and later that evening, Mr.

13
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Clinton asked Mr. Green the same quéstiori. '(R. p. 160, lines 22-25; p. 101,
lines 1-3 and lines 11-20; p. 102, lines 15-19). Mr. Twitty festiﬁed both he
and Mr. Green said, “yeah, whatever” when Mr. Clinton asked. (R. p. 101,
lines 1-3; p. 102, lines 16-24). Mr. Twitty’s testimony conflicted with two
prior stateﬁents he provided to law enforcement in the months after Ms.
Jones’ death. (R.p. 6, line 18 — p. 7, line 11).

Mr. Twitty’s testimony, if true, did not “prove a fact without
inference or presumption,” and, therefore, is not direct evidence. Rogers,
405 S.C. at 563, 748'S.E.2d at270 (intérnal quotation marks aﬁd citation
omitted). |

Mr. Blakeney’s testimony about Mr. Green requires the fact finder
to infer or presume to establish ;che main fact to be proved. Mr. Blakeney
only provided “collateral facts from which the main fact may be inferred.”
Rogers, 405 S.C. at 563, 748 S.E.2d at 270 (citing Sulisbyry,v 3438S.C. at524 n.
1,541 S.E.2d at 249 n. 1 (2001)). As such, Mr. Blakeney only offered
circumstantial evidence against Mr. Green.

Wayﬁe Blakeney, also charged with Ms. Jones’ murder, testified that
he, Mr. Clinton, Mr. Green, and Mr‘.‘MCDow left the Hole in the Wall Club,

and Mr. Blakeney drove, at Mr. Clinton’s request and direction, to a trailer

14
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park on Roseanna Lane the evening of ],arﬁiary 19, 2012. (R..- p. 403, lines '
13-19; p. 416, lines 1-9; p. 417, lines 22-25; p. 418, lines 1-4 and lines 15-25;
p. 419, linesv 1-4). When they arrived on Roseanna Lane, Mr. Blakeney
waitgd in the caf for about ten minutes after the three other men left the
car. (R. p. 420, line 14 - p. 421, line 6).

Mr. Blakeney said the men “disappeared” after they “they went off

to [his] left.” (R. p. 420, lines 19-23). Mr. Blakeney could not see where they

went, could not see Ms. Jones’ trailer, and did not see them again until

they came back to the car. (R. p. 452, lines 5-21). When they returned to the

car, they were in a “bit of a hurry,” Mr. Clinton told Mr. Blakeney to just
chill, and the others told him to “go.” (R. p. 421, line i3 - p. 422, line 5).
Although Mr. Blakeney testified he ”pulled into a driveway” on
Roseanna Lane, he .could not identify which driveway when shown an
aerial view photo of the location. (R. p. 449, lines 13-1.7;'p. 450, lines 4-6
and lines 10-25; p. 451, lines 1-5; pp. 643-644).
Mr. Blakeney’s testimony, if true, fnerely established Mr. Green rode

with him, Mr. Clinton, and Mr. McDow to Roseanna Lane and placed him

in the vicinity where a crime occurred, but does not place him at the scene

of the crime.
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Although Mr. Blakeney provided only circumstantial evidence as to
Mr. Green, he provided direct evidence against Mr. Clinton. Mr. Blakeney
testified he saw a small gun near Mr Clinton’s s.ide when hé was in the
front passenger seat on their way to Roseanna Lane. (R. p. 419, lines 13-23;
p. 420, lines 3-4). Mr. Clinton directed Mr. Blakeney where to go. (R. p. 418,
line 19 — p. 419, line 4).

Mr. Blakeney testified it was just the two of them in the car when
Mr. Clinton said, “I killed that bitch.” (R. pl. 427, lines 2-7 and line 17).
Arguably this incriminating statement is direct evidence against Mr.
Clinton, but to use this evidence against Mr. Greeﬁ, one must iﬁfer
information to detérmine whether Mr. -Green_was guilty of murder. As
- such, this is merely circumstantial evidence against Mr. Green.

In it closing argument, the State contended, "Tate Clinton shot and
killed Jenika Jones.” (R. p. 536, lines 20-21). It(pursued the charges-against
Mr. Green on an accomplice liability theory. (R. p. 536,’1ine 25 - p., 537, line
) : .

The evidence against Mr. Green is akin to that against Ashley -

Hepburn, whose homicide by child abuse conviction'was reversed b-y the

Supreme Court because there was not circumstantial evidence to support
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the trial court’s denial of her directed verdict motion. State v. Hepburn, 406
S.C. 416, 442, 753 S..E.2d A402, 416 (2013).

In State v. Hepburn, the Supreme Court reversed “the trial court’s
refusa1 to direct a verdict of acquittal because the State did not put
forward sufficient direct or substantial circumstantial evidence of
Appellant’s guilt.” ‘Id. at 440, 753 S.E.2d at 415. A jury convicted Ms.
Hepburn of homicide by child abuse and convicted ~her former boyfriend,
Mr. Lewis, of aiding and abetting homicide by child abuse. Id. at 428, 753
S.E.2d at 408.

Unlike the murder statute, the homicide by child abuse,;tatute
' speciflicauy includes language about accomplice liability in the statute. It
states onehmay Be guilty of homicide by child abuse if one “knowingly
aids and' abets another person to commit -child abusé or neglect, and the
child ébuse or neglect results in the death of a child under the age of
eleven.” S.C. Code Ann. §16-3-85 (A)(2) (2003). This statute, however, is

“similar to the accomplice liability case law applied in murder cases. See

State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d 578, 584 (2010) (citing State v.

Langley, 334 SC 643, 648-49, 515 S.E.2d 98, 101 (1999) (infernal citations

omitted)).
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While the Hepb__urn case is sim_ilgr to'Mf. Gfeeh’s case, it is alsp
distinguishable in thaf thefSta‘te had st.ror‘l‘ger evidencé against Ms.
Hepburn fhan it did against Mr Green. Neither Hepburﬁ nor her
cbdefendant, Mr. Lewis,}cénfessed to injﬁring th(’ev minor child in any.way,

' Eut in the présent case,l Mr. Clinton, not Mr. Green, confessed heAkillled Ms.
]oﬁes. (R. p. 427, lines 7-17); Hepbum, 406 SC at 42§, 753 S.E.2d at 408.

No evidencé 'C_Iisputed that both Ms ﬁépburn and Mr. Léwis were
in the home wvhen' the rﬁinor vi;tim was injured, whereas thé State could

only place Mr. Green in the vicinity of where a crime occurred but could

not place him at the crime scene. Hepburn,'406 S.C. at 436, 753 S.E.2d at 412.

(“"Appellant did not dispute the State’s contention that the victim died

from homicide by chﬂd abuse inflicted by oﬁe of the two defendants.”), (R.

p- 420, lines 19-23; p 449, lines 13-17; p- 450, 1iﬁés 4-6 and lines 10-25; P
451, lines 3-5; p. 452,.1ihes 1-21; pp. 643-644). (Mr. _Bi:%lkeney ‘t-estified he’
could 1;10t see where the men wént after; tfley gbt out of the car an;i didn’t

© see thérr'l again until they got back iﬁ tﬁe éé]?‘.'At trial, ﬁe could riot identify
the d;ivev&ay_whére hévparke_d hié ca; Whenl'vi"ewing an ae.rial photo‘of |

Roseanna Lane).
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Mr. Green’s case is dis-tingu'ishable from two otﬁer South Carolina
cases. State v. Thompson, 374 S.C. 257; 647 S.E.2d 702 (Ct. App. 2007), State v.
Gibéon, 390 5.C. 347, 701 S.E.2d 766 (Ct. App. 2010). |
' The State presented no evidence Mr. Green ever possessed or fired
a gun. Bﬁt ¢f. Gibson, 390 S.C. at 352, 701 S.E.2d at 768 (noting the
defendant called another person to the crime scene andvpéinted out the
victim before he was killed). -

* The State presented no evidence Mr. Green instigated the crime or

that he went to the crime scene, Ms. Jones” trailer. But cf. Thomﬁson, 374 S.C. |

at 263, 647 S.E.2d at 705 (noting defendant in Thompson called several
others .ab(')u't planning a robbery, attended the meetiﬁg where others
planned the robbery details,\ and drove the person who committed the
robbery to the crime scene), But cf. Gibson, 390 S.C. at 355, 701 S.E.2d at 770
(stating evidence showed defendant called another person to the scene

and pointed out the victim); (R. p. 102, liﬁes 16-19). (Mr. Twitty testified
that Mr. Clinton started the éonversation with Mr. Green.); (R. p. 415, lines '
16-19). (Mr. Blakeney testified that Mr.‘ Clinton asked the owner to borrow

- his car.);'(R. p- 417, lines 8-18). (Mr. Blakeney testified that Mr. Clinton

requested Mr. Blakeney drive him to get some money and no one else said
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anything about rﬁoney.); (R. p. 420, lines 19-23; p. 450, line 15 — p. 451, iine
5; p. 452, lines 1-21). (Mr. Blakeney testified he could not see where the
men went after they got out of the car and he didn’t seAe them again until
they got Back in the cér.)

South Carolina law requires the State present evidence that shows
more than a suspicion of guilt or the court should grant the defendant’s
directed verdict motion. In denying Mr. Greeﬁ's directed verdict motion,
the trial court erred in basing its decision on evidence, specifically Ms.

Stradford’s testimony, possessions of “tools” for the crime, and Mr.

Clinton’s statement, that only implicated Mr. Clinton. (R. p. 514, line 18 — p.

520, line 25)."

Ms. Stradford testified she saw Mr. Clinton at the Crenco
convenience store several hours after Ms Jones’ murder, and asked him if
he heard what happened to Jenika Jones. (R. p. 373, iines 4-9 and lines 21-
23; p. 374, lines 1-15). Ms. Stradford told the jury ”hé wasn't interested in
what I was talkiﬁg about,” so their conversation was mostly about |
cigarettes. (R. p. 376, lines 24-25). No one disputed Ms. Stadford’s
testimony that Mr. Clinton was alone when she saw him at the Crenco

convenience store. Mr. Green was not with him and no evidence showed
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- Mr. Green even ignew about the conversation between Ms. Stradford and
Mr. Clinton.v('R. p. 373, line 14 - p. 374, line 17).

The state bfesented no evidenf:e that Mr. Green had any “tools” or
knew that someone else had “tools” to commit this crime.5 While Ms.r
Davis’ testimony may have shown Mr. Green knew Mr. Clinton possessed
a gun at some time, no evidence re{zealed Mr. Green knew Mr. Clinton
carried a gun to Roseanna Lane. (R. p. 87, lines 14-19).

The trial judge stated, ”i WOLJ:Id be remiss if I didn’t point out élso
- the direct statement by Mr. Clinton to Mr Blakeney that I killed that
individual. 4Not by name but by expletive.” (R. p. 520, lines 22-25). No
evidence disputed Mr. Blakeney’s te‘stimon}-f that only he. and Mr. Clinfon
were in the car when Mr. Clinton made this statement. (R. p. 427, lines 6-7
and lines 11-17). This incriminating evidence against Mr. Clinton unfairly
prejﬁdiced Mr. Green and the trial court should not have used it as a bagis
for denying Mr. Green’s motion for directed verdict.

In v‘iewing the light most favorable to the State, the trial judge
improperly denied Mr. Grgen’s motion for directed verdict. The State

presented neither direct evidence nor substantial circumstantial evidence

5Based on a full readmg of the record, it a éﬁpears the only “tool” to which
the court may be referring would be Mr. Clinton’s gun.

21

S SR B

T TR e o oy R NS Tt X

e st

RN e Sk



. to support the trial édurfc"s denial of a directe’d verdict for Mr. Greén. The
A circumstantial evidence against Mr. Green includes testimony from two
inconsistent witnesses; Ms Davis aﬁd Mr.'Twitty, and Mr. ‘élakéney’s
testimony that Mr. Green rode with him to Roseaﬁna Lane, got out df the-
car with Mr. Clinton.and Mr. McDow, and réfurn’ed “ten minutes” later,
and said “go.” (R..p. 87, lines 7—1V1; p. 102, lines 10-24; p. 421, liﬁe 6; é.<;122,
lines 2-3).
Sifnply put, this does not fise to the ie\'zel of substantial

circumstantial evidence 'to justify the trial court’s denial of a directed

verdict for Mr. Green. The State’s evidence merely raised a suspicion of Mr. -

~ Green’s guilt. “It is not sufficient that they create a probébility, tf}c}ugﬁ a
stréﬁg one....” State . Schrock; 283 S.C. 129, 133, 322 S.E.2d 450, 452
(1984).

In State v. Cherry, the Court reyiewed a jury charge abéut
circumsténtial evi‘dence,‘whic“h Staté_d the jury cbulci not convict the
defendant unless:

Every circumstance relied upon by the State’ be
proven beyond a reasonable doubt; and ... all of the

circumstances so proven be consistent with each other
and taken together, point conclusively to the guilt of
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the accused to the exclusion of every other reasonable
hypothesis.® "

State v. Cherry, 361 5.C. 588, 597, 606 S.E.Zd 475, 480 (2004).

This language illustrates the lack of evidence against Mr. Green,
e\‘ren though Mr. Green’s argument is about the denial of hié directed
'verdict motion and not the jury charge. ‘

CONCLUSION

The trial court erred in denying Mr. Green’s motion for directed
verdict. The State presented limited, not substantial, circumstantial
evidence against Mr. Green. This court should reverse the trial court’s

denial of Mr. Green’s motion for directed verdict.

¢ At one point the court appeared to abandon this charge. State v.
Hernandez, 382 S.C. 620, 626 n.2, 677 S.E.2d 603, 606 n.2 (2009)) (citing State
v. Cherry, 361 S.C. 588, 601, 606 S.E.2d 475, 482 (2004) and State v. Edwards,
298 S.C. 272, 275, 379 S.E.2d 888, 889 (1989)).'H0wever, this charge may be
‘given so long as it is not the sole charge given over the defendant’s-

_ objection. State v. Logan, 405 S.C. 83, 100, 747 S.E.2d 444, 453 (2013).
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