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“This matter came before the Court on October 27, 2015, conceming: the . Motion for
~--—Summary Judgement-of Defendants Temus C. Miles, Jr., B:J.Unthank; L:»Dale Harley; Boyd Jo = -7 wmeree ar
Jones, Tommy G. Parler, Eric L. Fowler (“the Council Defendants™),; and Police-Chief. Dennis
N T_rTyndall (“Chief Tynda]l”) (col]ectlvely herem “Defendants™), pursuant to Ru1656 of the South - o= . el
‘?Carolrna Rules of Civil Procedure on grounds that the Plaintiff has failed to raise a genuine issue
>of fact in Support 6f his ciaims and that Defendants are entitled to judgment-as-a matterof law. — .. - R

Following a hearmg on this matter, a review of all arguments and pleadrngs submitted,

ludmg all exh1brts deposrtro scrrpts and hearing. transcripts made. @’part of the:Tecord;: <. i Lz Lz

ndall and DISMISSES thrs lawsuit wrth prejudlce against these: Defendant‘; PRSEE kD mmmiel el crmudice «-_

PLAINTIFF’S CLAIMS k R R O

Plaintiff is the former mayor :orf“West Columbia. The Council Defendants are current or -~ -~ ot
* former members of the West Columbia City Council. Defendant Tyndall is the Chief of Police

for the City of West Columbia. Plaintiff brought claims for defamation and defamation per se

16k 7 f}W)/



~business of the City of W‘est Columblathe 2015-elections for mayor and-city-council-positions;. .« -~ i
- and the issuance-of a report (-*the Bolchoz Report™) produced by a-consultant. retained by the .. ...« o =7 o
_ Councﬂ The spemfxc allegatlons of the Plamtlff are as follows e Al s TREnET emonwinn

3 ?.That the Councﬂ Defendants (W1th the support of Defendant: Tyndall). ‘“caused. [the S e.nomr
‘Bolchoz Report] to be-commissionedand released to the public at large-that:-accus ed -

' Plaintiff of 1mpr0pr1ety, unfitness in his office, criminal conduct, and/or that. 1mpeached
Integrity and exposed him to pubhc hatred contempt et cetera
omplaint, 34 and 42) i

:(Plamnff s: Amende

That the Defendants pubhshed and T€- pubhshed the conclusmns of the Report both -
before and aftér the issuance of the Report. (Plaintiff’s Amended Complaint;-{ 35 and.

43).

‘e That the publications were false and were made with knowledge of their falsity and/or a

_ reckless disregard for the truth, and that the actions of the Defendants involved actual = ._ .

= s e frands actual ‘malice, and an intent to harm. (Plaintiff’s Amended Complaint; {36 and -
44).

FINDING OF FACTS I

In the llght most favorable to the non-movant this Court finds the. record in this case to

show that, at all times relevant to this Order, Plaintiff wasthe -Mayor -of the ‘City of West e

‘Columbia. The Council Defendants are all members of the City Council for the City-of West .

term is defmed under South Carolma law Additional defendants to this action are-McKay .Public.:

Affairs, LLC and Ashley Hunter, the senior vice president for that legislative .advocacy -and:
political consulting firm. The position of Defendants Ashley Hunter and McKay Public Affairs,

LLC in this litigation is not addressed in this Order.




. during discovery indicated that some council members were-concerned that .the mayor was - -

making personnel, spending, and administrative decisions directly while bypassing the intended-

mayor. In addition, the council voted to retain local attorney Robert Boichoz to conduct what.the . - -

" energetic-political discourse -ensted: Various meeting minutes of -Council meetings produced - .o i

: L
roles of city édrﬁinistrﬁtor and the council. The mayor, in tufn,- characterized» these concerns as - . .
olltlca]powerplay’ o | _ B sl S ﬂ-
qenee of counc1lmeet1ngs(all attended by the mayor.as. a...-.vb_ting member of the.: i woosuinw
council) between March 17, 2014, and -May 19, 2014, the council apprbvcd a.vote to restructure;. e
“city council meetings so as to provide that meetings would be chaired by any council member .
-named by vote of vthe council. Previous custom was that council-meetiﬁgs were chaired by-the. - .o wn

council called a “procedural audit.” Essentially, Bolchoz’s contract called for him.to-conduct a--zun -

review of the administrative measures being used by the city in order to award contracts, make

purchases, handle personne! decisions, and provide services to- residents.- Over-a period-of -

" several months, Bolchoz reviewed a large collection of -materials--including audiotapes,

* videotapes, incide

and various-othe

of West:-Columbid. After completing this review, Bolchoz produced'%aaéwrittenf‘fr'eport-ziqf-':his_{f

findings (“the’ Bol

‘administrative policies .and procedures were consistent with. general practice.and appropriately... .

defined for a municipality of West Columbia’s size; however, the Report found that the mayor

had systematically used his position to circumvent established procedures to “establish a system

35{,‘1W

cj?_-l:lgg_'wReport”). The Bolchoz Reporticoncluded: that-that the cify’s “%-

ments. In addition, he interviewed more thar thirty-employees.of the City.:::- -

reports, purchase orders, reports, position-descriptions,:policies, memoranda; . ios rusiti, 1o



L of- patronage well beyond that wh1ch the average citizen, taxpayer, or voter would .expect.”.-The:-.-

‘Report not d fu ther 'mstances where it appeared that the Plamtxff had compelled crty staff 40: ¢ imeomen

: provrde services-on non-crty properues usurped authority of other city. officials-with regards £0.. wiicums ccononsns

personnel decisions and the procurement process, allowed access Atoi secure.areas of-the public-: ~mrene srines

l

_safety complex by unauthorrzed persons and arguably violated the Freedom of:Information Act. -

The Report mcluded exhlbrts and supportmg materials used by Bolchoz in reaching -his

-cor'rch‘isro_ns

council. Bolchoz marked the Report as confidential based on attorney-client. ‘privilege..-.. ...

Approximately a week after the Report was issued, at the-regularly-scheduled city cguncil

. taking issue with.the decision to retain Robert Bolchoz to perform.a:procedural .andit. (Indeed,... . .-

. indicated considerable familiarity with the conclusions of the report, as ‘well .as certain prior -

"Report in ' open sessron After the Plamtrff mentioned the’ Report -the ‘Council took a wvote t0--

thedocument ubllc passed. Since then, discovery has revealed ‘that-the -Plaintiff-had already .. --ie

.. . published thé’-dpeument by sending the entire report to unprivileged third parties prior to.its

release to the public. The Plaintiff’s lawsuit followed.

485 1Y

HlJp(‘)n completion, Bolchoz issued his report to the mayor .and: ,_t-h‘ev_-,_rnembers‘-'_of_-city,;:;—a-.;-;: fommnTon

B meeting-of August 5, 2014, two West Columbia residents asked t0.be recognized and.allowed to . ..o o i o
speak. These gentlemen spoke at some length, indicating their support for Mayor -Owens and .. -:_o. =z
although the repprt'had nat')}et been made public, the comments of ‘these two .éentlemeni‘ R

discussions .held during the executive sessions of council meetings.) - -During -these remarks, - ===z oo o

ifl"laint'rff A‘in’te?j-'ée'téeid"liirnself~into "th'e diseussion and began dis’cussing:thexcontents:oﬁth‘e’ BOIChOZ triormsizes sstl st

j_:determine“whe_therrthe~Bolchoz -Report should be made a public document::“The:motion:to make: sz v oo



‘CONCLUSIONS OF LAW s

. mary judgment is appropriate because the Plaintiff,-a-public-figure, - o oo

has-faiied»to-"déﬁ)t)nstrate by-:-cléar‘an.ciln cdnvincing evidence that the. alleged .defamatory-statement . oovion v

. v(the -BBlchOZ’Report)"wats ’publiShed with knowledge of its -falsityﬁdr:-w-ith-reck—less-;di,sregard 10} T S RN TR TR

.the approprlate Stdnddl‘d at- the summary Judgment phase on the issue of constltutlonal actual--.- soomme sy

clear a.nd convmcmg Standard ”) " rmos e i Coanr BRe oonVinGing

e Um e States Sup em ourt has explamed the “actual mahce -rule: “protects the . et noz —uminennl
paramount public interest in a free flow of information to the.people concerning.public officials, - ... . iwen

their servants. To this end, anything which might touch on an official’s fitness for office.is

_— --~_relevant.’-’»-Garrison v Louisiana, 379 U.S. 64, 77, 85 S.Ct. 209, 13 L.Ed.2d 125:(1964).. . ... =

Underpinning the actual malice standard is the United States’ “profound national commitment-0 -
the principle that debate on public issues should be uninhibited, robust, and-wide-open, and that. +- e

" - it may -weil include vehement, caustic, and sometimes unpleasantly sharp-attacks ongovernment

- and public officials.” New York Times Co. v. Sullivan, 376 U.S. 254, 270,84 S.Ct. 710, 721,11

L.Ed.2d 686 (1964).

he‘ P1a1nt1ff admltte idurmg hls deposmon that the defamatory statement@ dbout_whlchizi:-: LIDUniGn (DE.

7 'he (;omplams are all contained in the Bolchoz Report. The undisputed evidencg before:this Court=". =~

- _~A~j~~::;dqx_nbnstt:ettqs'-.that Robert Bolchoz wrote this report after a-majority-=of-city council-members w2 5 st oo

. ~voted-to-retain Mr. Bolchoz as outside counsel to conduct a procedural audit of West:Columbia's: = 5 “2iias
. '_cny‘_'gqu_i;ment. Mr. Bolchoz interviewed dozens of employees and reviewed a large collection
of materials before producing his report. The Plaintiff has had the opportunity to depose Mr. - -

Bolchoz, and there is no evidence, much less clear and convincing evidence, that Mr. Bolchoz

ST Yy




- anythrng in. the Bolchoz report was false : Elder V. Gaffnev Ledger 341 S.C.. 108 114 533

| S E 2d 899 902 (2000) Rather .at. most the Plaintiff has presented some evidence, through his ...

'--own depoqmon testrmony, demonstratmg that the Defendants may:have: harbored ill-will towards.... s i Loinns

_him,*Such evidence is not enough to surv1ve summary judgment. Harte-Hanks Commc’ns, Inc. v.

Wf”:c:onndughto 491 USS. 657, 666, 109 S.CL 2768, 2685, 105-L.Ed.2d 562 (1989).(“[Alctual

- -‘seﬁéé“»o‘f-the'term;”)."-

22:in ithe:erdinary ; /

A A 1

1 recognize that the parties have not completed discovery and that the Plaintiff asks thatT: . ~wmizis o

deny summary judgment to allow him to continue deposing members of City Council. However,

-Vﬂi‘mf_"concemlng the circumstances of how the allegedly defamatory report was created, I find that
.. -additional.discovery would be. of no use except to unnecessarily. delay this:matter.. - -

2. '—‘_i As an independent ground for granting summary judgment in favor of the Council

Defendants, I find that the Council Defendants are immune from' suit. In South-Carolina,

~ absolute immunity “does not depend on the rigid requirement: of a strictly:-legislative or judicial .~ ~

d rather'ib-ii-'con51derat10ns of pubhcpohcy -Corbin-v. Waehington'—;-

: 7?F1re and Marme Ins Co., 278 FSupp 393 396 (D.S.C.) aff’d;~398 F2d 543 (4™ Cir-1968):~

- based on the pleadings, the deposition testimony of the Plaintiff, and :the undisputed-facts.... ...:z @z

. though members of a crty counc11 may not enjoy absolute immunity-in-every respecty underthe:. s su: cupuy i

public. /The audit was considered confidential because of an -attorney-client privilege that the -

! This Order does not make findings of the veracity of the Bolchoz Report.

6 v}, 1 W

'umstances of this lawsuit, absolute 1mmumty applies because‘council’ members- are being:~ -rmozis

) sued _"for':yot’ing “yes” during a co_uncili meeting to allow an already authorized audit to-be made




- Plamuff hdd already walved when he shared the Report with:third parties: -Under .those o et v e

' c1rcumstanccs the Councﬂ Defendants are immune. See Richardson v MeGill, 273 S.C..142;. .

~»;255-S_.¢E»2d»341—(1979). R / LT T

'3 As an mdependent ground for granting summary judgment in. favor. of-Defendant:: o g s

T ynddll I find that the: Plaintiff has failed to provide a scintilla of -evidence -that- Defendant RS

'CONCLUSION

- For the Teasons stated above, this Court GRANTS the Motion for Summary Judgment of

. the Council Defendants and Chief Tyndall and DISMISSES the lawsuit with prejudice as against = = -

- those Defendants.. e T ' ST LLITOTIIY

IT IS SO ORDERED.

"/M\,(&,.

December 1, 2015 T@ norgbl¢ Tanya pgf T
Columbia, South Carolina At-Iarge Chuit Court, Seat9-- -~
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