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THIS MATTER comes before: the Court by way of a Motioii 1o Reconsider -

. Scntcnce A hearing; was’ held on- rhxs motion on November 13, 2()13, at- whxch time. the.

Defendant’ was. represented“by retamed counsél, Tita Dawu Shurlm‘g‘; Esquxre Thc State:

was rcpresemed by Jemmifer, Blanchard McCoy, Assistant Sohcxtor At the conclusion of

* tlns p,roceg:@mg this: Court z,rcque§ted memotanda from both sides-addressing certain issues’

raxsed during the motion’ heaung Havmg now révicwed those submlssmns, ﬂns Court finds.

that the Dcfendant hdS dcmunbtrated just cause for the reconsxderatlon of lhe life semence

" imposed following his convxctwn: for mluntary\manslaughtcr -For lhc‘ reasons set: forth .
" bclow this Court now finds that the Defendant’s sentenceto hfe without: parolc based upon,
:ms prevxou% plea of no[o comendere to a charge of Assault zmd Battery with Intent to Kill

- was efroneously. cntered

PROCEDURAL HISTORY
_ The Defendant was, indicted for murder- (2002568:10—5115‘) and Possession :of a
Firearm dqriifg the' Commission of {‘:#‘Violéxii(friﬁxg (2002-GS+10-5516) by 'the ‘Charleston

County Grand Jury. He proceeded 'm trial. by -jury. on F:ebruary f):, 2003, hefore. the

‘ Honorable Daniel F. Pxepcr then cxrcuxt Court judge He was rcprescmed at trial by Richard
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. ‘Buchanan, Esquire, and Edward Hawkins, Esquire. At that'trial, Defendant was convicted
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as .Chargé%if«' The South Carolina Court of Appeals affirmed his convictions and sentences';
'lhowevc‘x;, his judgments and senlences:were subsequentily:reversed by the Supreme Cogir_tlof
South Carolina:? Qntiemand,ftﬁe,{l)féféndant had g,be;nct; trial beforé the undersigned circuit
court judge.. At the conclusion of his benchitrial the Defendant was convicted of the lesser:
included offense of voluntary manslaughter and was sentenced to life -imprisonmeént
pursuant t()_:;.S.C; Code §17-25-45; on January. 26, 2010;. As is: apparent ffoxq the record
below, this Couit was unaware that, the State filed Notice of. Intent to seek a life sentence
pursuant t0-S.C. Code: Ann. §17-25-45f until after juagaﬁem was announced by: the Couit..
The-Defendant, f’ led a Motion'to Reccmsxder Senterice on Jdnuary 29; 2011. The:! Defendant:
was represen;ed at- tnal by leham I. Tm*ower, ESquxrc, of ihe Chdrleqwn County Bar

Attorney Thrower dld not file a direct appeal on the Defendant’s behialf..

The: Defendant filed an Application for Post-Conviction Relief ori Ottober 1, 20.10.,4'

In that’apbl_ifczition ;heAszcnda,nt;'g'enen_apjfal"lgged that He received inéffective assistarice of :

| counsel. édo;-‘ t‘o«and'durihg:his,bgncha;rial, in violation of his rights pursuant {0 the Sixth and;
Fourteenth. Amendments to the U..-S. 'C0h§timﬁon,fa§ well as thé South Cafolina
Constxtuuon, and further, that mal counsel ncglccted to preserve his n,,ht toa dxrect appeal.

" The' Respondent served its. Rctum to this’ apphcaﬂon on June-20, 2()12 o ‘

Attorney Shurlmg was: hlred to: reprcsent the Defcndant in. his PCRaction, and

jsubsjeqi;fc,ntly discovered. that thé,Defendant’s ._Motion-ito Reconsider .Sentence was never:
heard. A hegﬁ;i'gwag;éénvcned on. that maiter-in Genetal Sessions Court on Nc;ve'mber’m,
2013, At'the coﬁqlﬁsion of that hearing, ';thi'sCourtfreques(ted memoranda.on the issue of

~whether -the: Court :of General Sessions ‘properly-accepted the Defenddnt’s carlier riolo

‘,‘ Stare v Summerseu‘ Jr,, unpiiblishéd Op. No. 2005:UP-373 (CL App. filed June 10, 2005),
X Siate v. Summcrsen, Jr, Mem. Op No, 200&M()-025 (8. Ct. filed July 28, 2(}(}8)
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contendére plea to' a charge. of Assault and Battery with Intent to Kill :and ac’co_rdiﬂgj&,

whether that judgment could_ be: used by the State as a .predicate-offense to support ‘a
sentence of lifc-wiﬂlqﬁt parole pursuant to South Cardlina’s-strike law. The.Defendant’s

judgmenton that offense was the sole basis for his sentencing to life-without parale: for:

voluntary manslaughter pursuant to 8.C. Code Ann. §17-25-45 (1995 as amended).

At the hear_in'g;héld,On_.t}i'g‘Defendant?s Motion to.Reconsider Sentence, Défe_ndan;:

submitted that-this"Couit violated his right to due.process of law by sentencing-him to life

‘without the; possibility of parole;under South Carolina’s strike law where the. earlier strike

was:predicated-upon. his plea of nolo.contendere to Assault and Battery-with Intent to, Kill

which is a felofy in this state: Tn support of this argument the: Defendant submitted.a copy,

of the records of "the- Clerk of Cort: on Indictment No. 1994~GS 10-4837, -which clcarly"

indicate.that the plea in question was entered as-a pléa of “rio conteqt”
FINDS OF FACT AND RULINGS OF LAW
The Defendant’s plea to:the predicate offense was entered on‘Dc'g:embej’rS , 1992;}. In
State v: Kibler, 267 S.C. 250; ‘22:7 S.E.2d 199:(1976), our Supreme Court lﬁmnd that-the
Court of Geaeral Sessions had jﬁxrisdiét'ion:to‘acéegt aplea of nolo conteé;der:fs ‘{nasmuch.as
the Court.clearly. had jurisdiction over the crimein question in that case, hohséﬁreaking and’
had: jurisdiction.over the person of Dcfcndant,;;léiﬁicr; Id. However, the Court went o,h o

conclude that Section 17-504 of the 1962 South Carolina Code of Laws could be interpreted

as limiting the acceplance of such pleas to misdemeanors where that statute -expressly -

ptovided: for the eniry of pleas of nolo contendere to misdemeanor offénsés and was silent,

on the p:tgpfiéty of sich. pleas to fclonies. The High: Court specifically ruled that if

subscribed to that‘interpretation of this code section and found “that the proper procedure for

-our lower courts-to follow is to refrain from accepting pleas of nolo iégnzendere_ in Telony.
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cases until such ate authorized by our legislature;” The Suﬁremc~Cburt ultimately: denied
relief to:Kibler finding that they saw “errot in the'trial judge’s-acceptance of the_ﬁg_lea;,ig the
instant-case }n"orf:anyi prejudice suffered5b’):_{:théprpeilant.?’i‘ 267'S.C. at'255; 227“é.E;§dlat-—
201, Tt s important to note that earlier in the Kibler deéisibni.oﬁrtShpmmeiéourt expressly
noted that “‘until this case, there has:been:no judicial denial of acceptanice of stich pleas ad
267 S.’C.’ht;&ZSd, 227'SE2d at 201, Itis:equally important to note that:to this day; §17-23-
40, previoiisly §17-504, has. not. been amiended by. our legislature to: ’p;'cvj,de for the:
4accqpﬁg;nce*ot%’nolocomer;dere pleasiin felony cases, » ‘

As-the Supreme Court stated'in Kibler,

Aplea of nolo contendere literally. means ‘I do not wish to contend.” For.all

practical purposes. itisa plea of guilty in so far-as the consequences.in the

_ partxcular case in which it.is pled; ‘Like a plea of gmlty (it) lcaves open for

-eview only the sufficiency of the indictment and waives all defenses, other,

than that the indictinent charges no offense.’
‘Ci,tfzfng, ‘State v. Stokes; 274 N.C. 408, 163 SE2d 770«(‘19&8).Thu's, while & pléa of
no contest-dllows a Defendant to plead while: not admitting his gﬁilt; it does not
afford hirm the opportunity fo subsequently challenge the sufficiency.of the evidence:
It has been. argued that a siibsequent. décision of our Supreme Court; State v
- Munsch, stands for the'proposition that a plea of nolo contendere is an admission of
clements: éf,‘_.thq offense for which- he is :chéige&. 287 S.C. .,313;338":8iE§2d 329
(1985). This: CO*ués does not find ‘that interpretation of holding:in My(zsch to ‘be
conclusion reveals otherwise. ‘In~\M12n5‘cI,g;‘thc'ﬁ Supreme: Court cited Kibler for the
general principal-that “a plea of nolo. contendere leaves open forseview only the
‘sutficiency-of the indictment and:waives. all other defenses.” 287:S.C. at 314, 338

S’E2d at:330. For thal reason, the Court went on o find that,
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A court caninot hear testimony after accepting the pléa to-detérmine eithier the

fact ‘or the degree:of the deferidant’s guilt because the plea admits all the:

elements-of the. offense charges, InKibler, supra, we stated that ‘once a plea

of nolo contendere is entered; it is beyond the. provinice of the court to make

any determination of the-accused’s guilt.'

287 8.C. at.314,338 SE.2d at'330.

Therefore, this:Court finds that a fair reading of this portiOnfoﬁ'th&Mun&ch.,degijsiog,
in-context, makes clear.thatby'entering a plea, of olo. contendere a defendant waives his
right-to challenge the sufficiency of the evidence to establish guilt. As both Kibler and
Munsch clearly:indicate; although a-defendanit does not-acknowledge his:guilt by entering &
nolo contendere, he waives: his.right to have the court teview. the sufficiency of the evidence

and any other defenses he-might have otherwise raiséd but for his decision:to enter such a

plea. As:stated in both-cases, for “all:practical purposes itis a plea of guilty in so. far.as the

cansequences in: the particular case in which it is pled” Long ago; the: United States
Supreme Courtheld that- such a plea “like a plea.of guilty,. is-admission of guilt for the.

purposes. of the case Hudson: v: United States; 272° U.S. 451, 455. (1926) (Emphasis.

added). In so ruling, the Court noted the limited use of such a plea in another legal action,
finding that such & plea did nat, for example; “estop. the defendant to plead and ‘p,xf’c"),vc his
innocence in a“c‘i‘vily action.” fd.'-at 455. South Carolina fccognizes.this limitation on the use
of a-judgment entered pt\xr»sﬁang‘ toa pi'éazof(zoloicon‘xet“zdére. See Kibler, 267“{3.’(3. at 253,
227 S.E:2d at 201, fall. In the landmark case of North Carolina v: Alford; 400.U.S.:25
(1970), "The. United States Supreme Coust cited Hudson, supra, :for the proposition that-a
plea of nolo contendere was a plea by-which the defendant did not expressly admit his. guilt.
but “nonetheless wai;/es his right to a trial and: authorizes,the court for purposes of tizjz:gt;a‘es

totreat-him as.if he ivere;guil'ty.’»*fld; at- 35. (Emphasis added).
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The ‘use of judgments enteréd by way of a plea.of nolo contendere for purposes
beyond' “the purposes of the case™ ‘in'which thie pled was entered has 'reqenﬂy‘bcen:céllcd
into-guestion in a case from ihe Fourth: Circuit Court of Appeals: In United States v. Davis;
679 E.3d 177 (2012), the court-found that Davis’ “no contest™ plea in state court “could riot.
alone provide. the necessary evidentiary. basis to support” azsenfen;:e’enhancgrﬁgnt under a:
provision pf'uie federal S]Sntencm’gvguidcliues. Td. at 187, In-analyzing this important issue,

. the Fourth Circuit observed. that a deferidant in Noith. Carolina: did not “admit any facts.
allegcd in‘the. chargmg mdxctment” by his plea of “no contest.” *In $0 rulmg the Courtnoted
nolo comendere‘ admits the truth of the charge. 1d at'186. In the'case before the Court, the
State- has taken the-position that the language. addressed herein: from the Munsch decision
stands for the proposmon that South Caroima takes the same approach to a plea of nolo .
contendere. TheDefendaﬂnt has stmngly co,ntest,edt that view' and.ﬁargucs‘that_a closé reading

*of South Carolina case law: addmssmg nolo: comendere pleas supports his posmon that the

State'is overrcaching in its. asseftion that Munsch stands for-that proposﬁmn This Court
agrees.

Similarly, the Eourth Cttcuxt found that' an enhanced sentence under the Carcer

Criminal Act: ay.not fest on a conviction ba%d ona guxlty plea xendered pursuant-to North:

‘ ng:olgng V.. >A‘lford% 400.1 uUs. 25 "({1970)’,, unless ¥ the Defendant’s own admissions: or

accepted-finding offfégt»'conﬁ{lﬂ the factﬁa!,_bajsx'_s"of‘a’xvélid plea” 611 F,‘éBdat,iz',é. United:

" States: v. Alston; 611 F.3d 219 @™ cir. 2010). thle» there. is 'no‘_!ir,an‘scrjpf; ‘of the:

Defendant’s “‘1'9’9'4; nolo contendere plea before this équrt, the ‘Defendant’s ;!).c}s"ition

concerning the facts surrounding the shooting which lead to the 1993 charge of Asgault and

* See, United States v. Delllcsus Venturd, 565 F.3d 870, 279 (D.C.Cir 2009). }\‘;"TE_ST MSTR ON (s‘ EAL).




“Bat'tgny\‘wi:th- Intént to Kill“was discussed.atlength in'the decisions of 't‘hc South: Carolina
Court of Appeals and the Suprerme Court gf South Carolina following the Dcfc;idant’s initial-

: cénviction{inasmu{:h as they were the rsubjethofdebate during the Defendant’s original trial:

" 1t is cléar from these-decisions that the’ Defendant not:l’%;’n‘I“y pleaded riolo conteridere; but.

asserted the shooting in question was-accidental. Thus, itis clear thatihe Deféndant made .

no admissions of.the truth of the charges found in‘the indictment to°which he: p_lea‘dej;ii nolo

contendere.

The Defe_ndant_-has acl@nd,wledgcdthat‘.,tlie statute under which.he -was sentenced to-

life without the possibility of:parolc, §'1-7%2,5¥45,'fdocs~,e}:§re551Y{ptovide for jidgmierits: for
most serious and serious offenses entered ‘as a result of a p{ga‘- of ‘nolo’ contendere to rbe;
zz_épl_igd as.“strikes” under the:terms:of that sentencing provision. The D’efenﬁant argues'that
t}ie' fact that the legislatire saw ﬁt to draft such a¢prc§fis'i(')1v1 and make it law.does nof méan.

that the provision is-constitutionally: sound: Ih'sugpor,t,of'h/isvposi‘tio‘n;,the Defendant notes-

thiat, for example, just last year our Supreme Court siruck down a séntencing provision that
called for the: lifetime. electionic monitoring. of individuals convicted of First Degree
Criminal Sexual. Conduct with :a- Mirior-or IJewd Act on'a. Minor- without provision. for
judicial review -as’ unconsi_it’u.tjgn\al‘ under. the rdije.‘pmmssy\,ci‘zmse. Seé State v. ‘Dykes, 403
S.C. 499, 744 $.E:2d'505 (S.Ct, 2013):

O;ir\j}.idic'i‘él system has long protected a Defendant from the.use of such a plea.as an
admission. in a subsequent civil prdcec’ding."r; It is i‘tr‘ationz;l\to suggest: that a. defendant
should be protected against-the use of such a g{lc;‘a‘to' e’st‘abﬁsh‘ec;ifxril-;ti:’a;bility;‘but that he.can:
‘be deprived, of liberty for ‘the ‘réskt‘qf- his: life_,: arguably decades longer Jthaﬁ his -senfence
«atherwise woiild have b‘::;n‘ for'{{ul'umaxjy manslaiighiter; b’ésed‘.unith?é same type offpl‘e"a. Thie.

Deferidant has: acknowledged that the- case law is clear that such:a plea has, the same:

7
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consequences'as a guilty: plea as it relates to the charge onwhich it was entered; However,
Defendant. argues ‘that this: proposition does not -support the use of such a plea as :the:

foundation: for the ‘imposition of a'life without pardle seritence in a -subsequent case.. This.

Court'is.convinced of both the logic and.wisdom of this position;

As of the. Kibler decision in 1976, nolo contendere:pleas:were not supposced to be-

- accepted-in our courts in felony cases unless and.until the, legislature saw fit to change §17-
'23-40 to expr'esisly‘pemit_».»_tht:m_,‘on,;fcl.g‘ny éharges, While, asm Kibler, th‘cDeféndant:may
not be able .té‘: démonstrate ‘prejudice. in his Assault and Batte:y;W’ifh Intent to: Kill ‘case
arising; from the :Coul‘t’s;a'i‘cceptanéc of 'Bis nolo cantegz;jere -piea on that cha:gé,jhe,clearly
-has beéen: suﬁsgantia_lly:itnj}ued ?byfa[qgliéationwof that prior jud‘ggﬁeqt tothe- imposition of
sentence dn:the case currently before this;Honorable Coirt.

" The Defendant’ has submitted that the tise of a plea it which b .o way admitted

‘the truthiof the allegations against him to support his sentence of fife without:parole pursuant

to §17-25-45 violates his rights’ pursuant to the' due process clause of the United States

Constitution: -U.S.C.A. Const. Ariend.14. The Defenidant further argues that such a

_concluSibn would not result in-defendants béing; able to i’lse»_a' plea of nola contendere to

insulate. themselves fiom senfencing under our. statutory strike law maqmuch as our Courts.

clearly have 10 consent to the entry.of $uch a'plea under §17—23—40 Tlns Court agrees.,

“This Court finds that the record. before this Court, at the time of Defendant’s receipt

of the life sentence in dispute, did not demonstrate that either ¢ the Defendant's own
admissions or accepted finding of fact™ confitmed the factual basis of a valid plea.” United

States v.-Alston, 611 F.3d 219, 226 (4™ Cir. 2010)." Therefore, this Court finds: that the ljfe

withoiit-parole sentence imposed for voluntaiy‘maﬁsiaughter'Viofat’ed the Défendant’s.right




‘previously: citered on thé his judgment for voluntary-manslaughter be sef aside and orders
that the Defendant be resentenced for that offénse within the statutory sentencing scheme:for
that crime provided by SiC. ‘Code—'Ann:‘§”16f3,—'501;":t the time of his conviction,.on January

26,2010, A new sentericing hearing is to be:schedule before mie-as soon as‘practical..

IT IS SO ORDERED:.

i L

.C. NICHOLSON,; J R .

g Presidmg Cirenit Court Judge:
Ninth Judicial Circuit

This &dﬁay‘oﬁ]pne, 2014

g
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STATE OF SOUTH CAROLINA i 1 b= beys? N THE COURT OF GENERAL SESSIONS
} __FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON 2010 JAN 29 Ayt 11: 39
) .
STATE OF SOUTH CAROLINA .. .. - Y RONG
Plaintiff, oy
v. MOTION FOR RECONSIDERATION

OF SENTENCE

)
)
)
§ HOo9911|
)

JAMES ARTHUR SUMMERSETT, Jr.

Defendant.

YOU WILL PLEASE TAKE NOTICE that the above-captioned Defendant, by and
through the undersigned attorney, moves this Honorable Court for a reconsideration of the sentence
of Life for Voluntary Manslaughter imposed on the defendant January 26, 2010 by the Honorable

J. Nicholson, Jr..

The within motion will be made upon the grounds that the sentence imposed is
unnecessarily severe under the circumstances, and upon such other and further grounds as may be

hereinafter presented.

Respectfully submitted,

William J. Throwfer, Esquire
Attorney for the Defendant

Charleston, South Carolina
Date: January 28, 2010
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Chatleston County

Betkeley County !
101 Meeting Strect, Suite 400 300-B California Avenue i
Charleston, SC 29401 Moncks Corncr, SC 29461 i
Phone (843) 958-1900 Phone (843) 723-3800 ext. 4529
Fax (843) 958-1905 Fax (843) 719-4588

SCARLETT A. WILSON
Solicitor, Fintl) Jubrivial Tiveait

December 13, 2013
To:  Honorable J. C. Nicholson (via jnicholsonlc@sccourts.org)

Re:  State v. James Summersett, Motion to Reconsider Sentence
2002-GS-10-5115, H099111

Judge Nicholson,

Please accept this letter in response to your request for a 2-3 page letter outlining
the law re: whether someone may plead no contest (or “nolo contendere”) to a felony and,
if so, whether such a plea may be counted as a “strike” for enhancement purposes under
South Carolina law following the hearing on Defendant’s Motion to Reconsider Sentence
heard on November 13, 2013.

Defendant James Summersett pleaded no contest to Assault and Battery with
Intent to Kill, docket no. 1994-GS-10-4837 on December 4, 1994. He was counseled at
the time by attorney Bill Thrower and sentenced to 20 years suspended upon the service
of 5 years followed by 5 years of probation. (See attached sentencing sheet.) A plea of
no contest has been long recognized by our courts of law. In Hudson v. U.S., the United
States Supreme Court held that “like a plea of guilty, [a plea of nolo contendere] is an
admission of guilt for the purposes of the case.” Id., 272 U.S. 451 at 455, 47 S. Ct. 127
(1926). Our code of laws specifically contemplates such pleas under S.C. Code 17-23-40
in which it states, “the defendant in any misdemeanor case in any of the courts of this
State may, with the consent of the court, enter a plea of “nolo contendere” thereto and
upon doing so such defendant shall be deait with in the like manner as if he had entered a
plea of guilty thereto.” S.C. Code Annotated 17-23-40. Furthermore, our courts have
determined that, while the statute does not specify that a plea of no contest may be
entered as to felony offenses, there is also no prohibition against entering such a plea in a
felony case. (See Kibler v. State, 267 S.C. 250, 227 S.E.2d 199 (1976), “Application for
vacation of plea of nolo contendere to housebreaking was properly denied where,
although there is no express provision for such a plea in felony cases, there is also no

Summersett 1
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prohibition of. such a plea in felony cases.™ In Kibler, the defendant appealed his
conviction in part:on the ground that-the:court of general scssions had no authority for
accoptarice of sucli a plea to a felony.. However, the, supreme. court determined that the
court had' jurisdiction-over the offense as well as the defendant, such that it was “rather a
mattce of the wxllm;,ness of the State o allow an accused thie.collatéral benefits:of such a
plea ? (Kibler at 253-54, noting that a plea of nolo cannot’ be used as an admission
against defendant in ¢ivil [z{zgalzon) The court declinedto accept defendant’s atgurient
that the lack of any" similar provision applymg to felonies precludes acceptance of nolo
contendere pleas to such offenses: noting” that"the lower court did not commit: any
prujudmai errot for which defendant was entitled to cnmplmn Id: at 254. While the

court ulumdtcly héld that the proper procedure for the Jower courts: is to refrain from

accepting pleas ‘of ‘nolo contendere ‘in- felony -cases until such. are authon?ed by our
legislature, there was no question that.the Kibleir court, was within ‘its jurisdiction to
qs.cc:p’c*sugh a plea., Jd, at'254-53.

Soulh Carolma cummdl courts treat no contest pkas the same.as guﬂty pIcaS A

réview: only the sufﬁcxbncy 01 Ihe indictment. 'md waives dﬂ othm defemes. A court:
cannot hear testimony-after accepting the:plea to determine either the fict or degree of the-
defendant's guilt because' the. plea admits all the elements of the offerise charged. Any-
evidence taken after the plea has beenraccepted is merely to-enabte the courtto deterniine:
‘the extent of the senténce.” Stare v. Munsch, 287 S.C. 313, 338 S.E.2d 329 (1985). The.
4" Circiit Court of Appeals has addressed this issue recently examining North Carolina.

law. However, in: Notth Carolina, unlike in many states. including Sotith Carfoling, 4
defendatit who plcads ‘no contest” does not admit to any facts q]logcd in the.charging
document. In U.S. v. Davis, the- 4“‘ Circuit observed”

To. be sure, for some. purposes, -a& convmtmn pursuant-to-a “no confest™
pleaor-an Alford plea will undoubtedly:comport with the:purposes of the
advisoty ‘sentencing guidelings, and“such a conviction will enable the
Government to qatmfy its burden «t sentencing in many . cascs. See, e.g,
United States v. King, 673. F.3d 274 (4th Cir.2012) (“[W]e first consider
whether a. district court's acceptance of an Alford plea qualifies as an
‘adjudication of guilt’ undet U.S.8:G. § 4A1.2(a). We conclude that it
does: A court's acceptance of anAlford plea, like ansacceptance of a guilty
plea, indisputably qualifies as-an tadjudication.” ™).

U.S: v. Davis, 679-F.3d 177, 186 -187-(4" Cir, (N:€.)2012). Pursuant to. Munseh, South

Carolina law. clcmly provides that a plea of “no contest” is, in effect; an admission to the
~ elements; of the crime: charged, See thvch supra.  Out Rules of Evidence even
reference the treatment of -a: plea of nolo contendere under Rule 609 governing
impeachment by. evidence-of conviction of crime, stating “[fJor the purposes of this: rule,
a conviction ifcludés a conviction resulting from a trial or any: iype of plea,, including a
plea of nolo contendere .or a. plea pursuant. to North Carolina v. Alford, 400U S. 25
(1970).” 'SCRE 609.

Stimmersett 2
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For purposes of the South Carolina LWOP statute, section 17-25-45(C)(3) of the
South Carolina Code defines “Conviction” as “any conviction, guilty plea, or plea of nolo
contendere.” The State would also note that all of the qualifying offenses set forth under
the LWOP statute are felonies. Clearly, the legislature contemplated a plea of no contest
to a felony to qualify as a “strike” under its law. For the purpose of sentencing Defendant
James Summersett, the State met its initial burden of proving the prior conviction existed
by producing a certified copy of his conviction to the court at trial. That conviction for
Assault and Battery with Intent to Kill is a most serious offense under S.C. Code 17-5-
45(C)(1), and it was entered prior to the commission of the instant offense of voluntary
manslaughter. Considering our courts’ presumption of regularity that attaches to final
judgments in that we may presume they were entered knowingly and voluntarily (see
State v. Payne, 332 S.C. 266, 504 S.E.2d 335 (1998); see also Parke v. Raley, 506 U.S.
20, 113 S.Ct. 517 (1992)), the State maintains that the Defendant’s prior conviction is a
valid strike under both South Carolina statutory and case law, and therefore the sentence
of life without parole should be upheld for the reasons contained herein as well as those
outlined during oral argument. Furthermore, it is the State’s position that the proper
venue for such a collateral attack on the prior conviction is by direct appeal and/or Post-
Conviction Relief.

Please do not hesitate to contact our office should Your Honor need any further
information regarding the case.

Respectfully,

W Me
Jenzitfer McCoy T

Assistant Solicitor

cc:  Charleston County Clerk of Court
Tara Dawn Shurling, Esq. (via email only to tdslaw@shurlinglaw.com)
William J. Thrower, Esq. (via email only to williamjthrower@gmail.com)

Summersett 3
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STATE OF SOUTH CAROLINA )
IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON )

THE STATE OF SOUTH CAROLINA, )
) MEMORANDUM IN SUPPORT OF
)} MOTION TO RECONSIDER SENTENCE
V.
JAMES A. SUMMERSETT, 216032 2002-GS-10-5115
Defendant.

o’ "t e e S

NOW COMES, the Defendant in the above captioned case, acting by and through
his undersigned counsel, submitting the following in support of his Motion for
Reconsideration of Sentence.

PROCEDURAL HISTORY

The Applicant was indicted for murder (2002-GS-10-5115) and Possession of a
Firearm during the Commission of a Violent Crime (2002-GS-10-5516) by the Charleston
County Grand Jury. He proceedéd to trial by jury on February 2-7, 2003 before the
Honorable Daniel F. Pieper, then circuit court judge. He was represented at trial by Richard
Buchanan, Esquire, and Edward Hawkins, Esquire. The Applicant was convicted as
charged . The South Carolina Court of Appeals affirmed his convictions and sentences'
however; his judgments and sentences were subsequently reversed by the Supreme Court of
South Carolina.2 On remand, the Applicant had a bench trial before the Honorable J. C.
Nicholson, Jr., then circuit court judge, and was senter;cg on January 26, 2010. At the

conclusion of his bench trial the Applicant was convicted as charged and sentenced to life

! State v. Summersett, Jr., unpublished Op. No. 2005-UP-373 (Ct. App. filed June 10, 2005),
2 State v. Summersett, Jr., Mem. Op. No. 2008-M0O-025 (S.Ct. filed July 28, 2008),

1
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imprisonment. The Defendant filed a Motion to Reconsider Sentence on January 29, 2011,
The Applicant was represented at trial by William J. Thrower, Esquire of the Charleston
County Bar. Attorney Thrower did not file a direct appeal on the Applicant’s behalf. |

The Application for Post-Conviction Relief currently before the Court was filed on
October 1, 2010. The Applicant alleged generally that he received ineffective assistance of
counsel prior to and during his bench trial, in violation of his rights pursuant to the Sixth and
Fourteenth Amendments to the U. S. Constitution as well as the South Carolina
Constitution, and further, that trial counsel neglected to preserve his right to a direct appeal.
The Respondent served its Return to this application on June 20, 2012.

Undersigned counsel was hired to represent the Defendant in his PCR action
however; Counsel subsequently discovered that the Defendant’s motion to reconsider
Sentence had never been heard. A hearing was convened on that matter before Judge
Nicholson on November 13, 2013. At the conclusion of that hearing, the Court requested
memoranda on the issue of whether the Court of General Sessions had properly accepted the
Defendant’s earlier nolo contendere plea to a charge of Assault and Battery with Intent to
Kill. The Defendant’s judgment on that oﬁ'énse was the basis for his sentencing to Life
without parolé for Voluntary manslaughter pursuant to S.C. Code Ann. §17-25-45 (1995 as
amended).

- At the hearing held on the Defendant’s Motion to Reconsider Sentence, he submitted
that this Court violated his right to due process of law by sentencing him to life without the
possibi!ity of parole under South Carolina’s strike law where the earlier strike was
predicated upon his plea of nolo contendere to Assault and Battery with Intent to kill which

is a felony in this state. In support of this argument the Defendant submitted a copy of the
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records of the Clerk of Court on Indictment No. 94-GS-10-4837, which clearly indicate that

the plea in question was entered as a plea of “no contest”.
DISCUSSION

The Defendant’s plea to the predicate offense was entered on December 5, 1994. In

State v. Kibler, 267 S.C. 250, 227 S.E.2d 199 (1976), our Supreme Court found that the -

Court of General Sessions had jurisdiction to accept a plea of nolo contendere inasmuch as
the Court clearly had jurisdiction over the crime in question in that case, housebreaking, and
also had jurisdiction of the person of the defendant, Kibler. The Court went on to conclude
however, that Section 17-504 of the 1962 South Carolina Code of Laws could be interpreted
as limiting the acceptance of such pleas to misdemeanors wHere that statute expressly
provided for the entry of pleas of nolo contendere to misdemeanor offenses and was silent
on the propriety of such pleas to felonies. The Court went on to specifically rule that it
+ subscribed to that interpretation of this code section and found “that the proper procedure for
our lower courts to follow is to reﬁ'ain from accepting pleas of nolo contendere in felony
cases until such are authorized by our legislature.” The Court ultimately ‘denied relief to
Kibler finding that they saw “error in the trial judgé’s acceptance of the plea in the instant
case nor any prejudice sufféred by the Appellant.” 1d, 267 S.C. at 255, 227 S.E.2d at 201. It
is important to note that earlier in the Kibler decision, our Supreme Court expressly noted
that “until this case, there has been no judicial denial of acceptance of such pleas ...” Id,
267 S.C. at 254, 227 S.E.2d at 201, It is equally important to note that to this day, §17-23-
40, previously §17-504, has not been amended by our legislature to provide for the
acceptance of nolo contendere pleas in felony cases.
As the Supieme Court stated in Kibler,

A plea of Nolo contendere literally means ‘I do not wish to contend.” For all
practical purposes it is a plea of guilty in so far as the consequences in the

3
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particular case in which it is pled. ‘Like a plea of guilty (it) leaves open for

review only the sufficiency of the indictment and waives all defenses other

than that the indictment charges no offense.” Citing, State v. Stokes, 274 N.C.

408, 163 S.E.2d 770 (1968).

Thus, while a plea of no contest allows a Defendant to plead while not admitting his
guilt, it does not afford him the opportunity to subsequently challenge the sufficiency of the
evidence. It has been argued that a subsequent decision of our Supreme Court, State v.
Munsch, 287S.C. 313, 338 S.E.2d 329 (1985), stands for the proposition that a plea of nolo
contendere is an admission of elements of the offense for which he is charged. The
Defendant herein would respectfully disagree with this interpretation of holding in Munsch.
A careful reading of the porfion of that decision cited for that conclusion reveals otherwise.
In Munsch our high court cited Kibler for the general principal that “a plea of nolo
contendere leaves open for review only the sufficiency of the indictment and waives all
other defenses.” Munsch, 287 S.C. at 314, 338 S.E.2d at 330. For that reason, the Court
went on to find, that,

A court cannot hear testimony after accepting the plea to determine either the

fact or the degree of the defendant’s guilt because the plea admits all the

elements of the offense charges.” In Kibler, supra, we stated that ‘once a

plea of nolo contendere is entered, it is beyond the province of the court to

make any determination of the accused’s guilt.

Munsch, 287 S.C. at 314,.338 S.E.2d at 330.

The Defendant therefore submits that a fair reading of this portion of the Munsch
decision, in context, makes clear that by entering a plea of nolo contendere a defendant
waives his right to challenge the sufficiency of the evidence to establish guilt. As both
Kibler and Munsch clearly indicate, although a defendant does not acknowledge his guilt by

entering a nolo contendere, he waives his right to have the court review the sufficiency of

the evidence and any other defenses he might have otherwise raised but for his decision to
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enter such a plea. As stated in both cases, for “all practical purposes it is a plea of guilty in
so far as the consequences in the particular case in which it is pled.” Long ago, the United
States Supreme Court held that such a plea “like a plea of guilty, is admission of guilt for
the purposes of the case.”” Hudson v. United States, 272 U.S. 451, 455 (1926) (Emphasis
added). In so ruling the Court noted the limited use of such a plea in anéther legal action,
finding that such a plea did not, for example, “ estop the defendant to plead and prove hisl
innocence in a civil action.” Id, at 455. South Carolina has recognized this limitation on the
use of a judgment entered pursuant to a plea of nolo contendere. See, Kibler, 267, at 253,
227 S.E.2d at 201, fn.1. In the landmark case of North Carolina v. AIﬁrd, 400 US. 25
(1970), The United States Supreme Court cited Hudson, supra, for the proposition that a
plea of nolo contendere was a plea by which the defendant did not expressly admit his guilt
but “nonetheless waives his right to a trial and authorizes the court for purposes of the case
to treat him as if he were guilty.” Id, at 35. (Emphasis added).

The use of judgments entered by way of a plea of nolo contendere for purposes
beyond “the purposes of the case” in which the plea was entered has recently been called
into question in a case from the Fouxtﬁ Circuit Court of ‘Appeals. In United States v. Davis,
679 F.3d 177 (2012), that court found that Davis’s “no contest” plea in state court “could
not alone provide the necessary evidentiary basis to support” a sentence enhancement under
a provision of the federal sentencing guidelines. /d, at 187. In analyzing this important
issue, the Fourth Circuit observed that a defendant in North Carolina did not “admit any
facts alleged in the charging indictment” by his plea of “no contest.”” ' In so ruling the Court
noted that some states, Virginia was given as an example®, have expressly found that a

defendant entering a plea of nolo contendere admits the truth of the charge. Id, at 186. Itis

3 See, United States v. DeJesus Ventura, 565 F.3d 870, 879 (D.C.Cir. 2009).
5
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the State’s position that tﬁe language addressed herein from the Munsch decision stands for
the propositioﬁ that South Carolina takes the same approach to a plea of nolo contendere.
As previously noted, the Defendant strongly contests that view and submits that a close
_ reading of Soutﬁ Carolina case law add;essing nolo contendere pleas supports his position
that the S;afe i§ overreaching in its assertion that Munsch stands for that proposition.
Similarly, the Fourth Circuit has found that an enhanced sentence under the Career
Criminal Aét may not rest on a conviction based .on a guilty plea tendered pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970), unless “ the Defendant’s own admissions or

accepted finding of fact confirm the factual basis of a valid plea.” /d at 611 F.3d at 226.

United States v. Alston, 611 F.3d 219 (4™ Cir. 2010). While there is no transcript of the |

Defendant’s 1994 nolo contendere plea before this Court, the Defendant’s position
concerning the facts surrounding the shooting which lead to the 1993 charge of Assault and
battery with Intent to Kill was discussed at length in the decisions of the South Carolina
Court of Appeals and the Supreme Court of South Carolina following the Defendant’s initial
conviction inasmuch as they were the subject of debate during the Defendant’s original trial.
It is clear from these decisions that the Defendant not only pleaded nolo contendere but,
. asserted the shooting in question was accidental. Thus, it is clear that the Defendant made
no _admissions of the truth of the charges found in the indictment to which he pleaded nolo
contendere.

Lastly, the Defendant acknowledges that the statute under which he was sentenced
to life without the possibility of parole, §17-25-45, does expressly provide for judgments for
most serious and serious offenses entered as a result of a plea of nolo contendere to be
applied as “strikes” under the terms of that sentencing provision. The Defendant would

most respectfully note however, that the fact that the legislature saw fit to draft such a
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provision and make it law, does not mean that the provision is constitutioﬁally sound. For
example, just last year our Supreme Court struck down as unconstitutional under the due
process clause a sentencing provision that called for the lifetime electronic monitoring of
individuals convicted of First degree Criminal Sexual Conduct with a Minor or Léwd Acton
a Minor without provision for judicial review. See, State v. Dykes, 403 S.C. 499, 744 S.E.2d
505 (S.Ct. 2013).

Our judicial system has long protected a Defendant from the use of such a plea as an
admission in a subsequent civil proceeding. It is irrational to suggest that a defendant
should be brotected against the use of such a plea to establish civil liability but, that he can
be deprived of liberty for the rest of his life, arguably decades longer than his sentence
otherwise would have been for voluntary manslaughter, based on the same type of plea. The
Defendant respectfully asserts that the case law is clear that such a plea has the same
consequences as a guilty plea as it relates to the charge on which it was entered however,
however, that does not support the use of such a plea as the foundation for the imposition of
a life without parole sentence ina subsequent case. As of the Kibler decision in 1976, nolo
contenderé pleas were not supposed to be accepted in our coﬁrts in felony cases unless and
until the legislature saw fit to change §17-23-40 to expressly permit them on felony charges.
While, as in Kibler, the Defendant may not be able to demonstrate prejudice in his Assault
and Battery with Intent to Kill case arising from the Court’s acceptance of his nolo
contendere plea on that charge, he clearly has been substantially injured by application of
that prid judgment to the imposition of sentence in the case currently before this Honorable
Court.

The Defendant submits that the use of a plea in which he in no way admitted the

truth of the allegations against him to support his sentence of life without parole pursuant to
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§17-25-45 violates his rights pursuant to the due process clause of the United States
Constitution. U.S.C.A. Const. Amend.14. The Defendant would note that such a conclusion
would not result-in defendants being able to use a plea of ﬁolo contendere to insulate
themselves from sentencing under our statutory strike law inasmuch as our Courts clearly
have to consent to the entry of such a plea under §17-23-40. The Defendant now
respectfully asks that this Court reconsi&er the sentence previously entered on the
Défendant’s judgment for voluntary manslaughter, set aside that sentence and grant the
Defendant resentencing for that offense within the statutory sentencing scheme for that
_crime provi&ed by S.C. Code Ann. §16-3-50 which calls for a sentence of two (2) to thirty

(30) years.

Respectfully submitted,

Attorney and Counselor at La;
Law Office of Tara Dawn Shurling
3614 Landmark Dr., Suite A
Columbia, S.C. 29204
(803) 738-8622
(803) 738-1600 (fax)

tdslaw@shurlinglaw.com
#H ATTORNEY FOR THE APPLICANT

Thistgo_ day of January, 2014,
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON ) '

THE STATE OF SOUTH CAROLINA,
CERTIFICATE OF SERVICE

V.
JAMES A. SUMMERSETT, 216032 2002-GS-10-5115

)
)
)
)
)
)
Defendant. )
)
)

The undersigned counsel hereby certifies that one copy of the Memorandum in
Support of Motion to Reconsider Sentence in the above-entitled case has been served upon
Jennifer Blanchard McCoy, Assistant Solicitor, by email and U. S. Mail with correct
postage to 101 Meeting Street, 4" Floor, Charleston, SC 29401 this the &b’_! day of
January, 2014.

Tara Dawn Shurling
Attormey and Counsefor at Law

SWORN TO BEFORE me this 3] ,g/day
of January, 2014,

S.)
2] 28 |03

4 *
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STATE OF SOUTH CAROLINA )
‘ ' IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON® )

Defendant.

THE STATE OF SOUTH CAROLINA, ) ‘
4 ) CERTIFICATE OF SERVICE
)
V. )

)

JAMES A. SUMMERSETT, 216032 ) 2002-GS-10-5115
)
)
)

The undersigned counsel hereby certifies that one copy of the Memorandum in
Support of Motion to Reconsider Sentence in the above-entitled case has been served upon
the Honorable J. C. Nicholson, Jr., preSiding circuit court judge, by email and U. S. Mail
with correct postage to 100 Broad Street,-Suite 341, Charleston, SC 29401 this the éé{

Y’

Tara Dawn Shurling
Attorney and Counselor at Law

day of January, 2014.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSSIONS
) .
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) -
STATE OF SOUTH CAROLINA. ) < g =
- ) — ‘::- € :
-versus- ) r‘rzmj = 3
) Indictment No.: 2002-GS-10-5115 o L
JAMES A. SUMMERSETT ) : o2 e
Defendant. ) R =
) 58 8 -

: o
STATES’S BRIEF IN REPLY TO DEFENDANT’S MOTION TO RECONSIDER

TO: The Honorable J. C. Nicholson, Circuit Court Judge ,

The State offers the following brief reply to the Defendant’s Memorandum in Support of
his Motion to Reconsider, Because the Memorandum submitted by the Defendant is itself a
repiy brief to the law cited by the State, the State stands by its original analysis and application
of those cases to the issue af hand. Namely, that the plea of “no contest” to the predicate offense

of Assault and Battery with Intent to Kill is a valid strike under South Carolina law.

1. South Carolina courts treat pleas of no contest the same as guilty pleas

. Inour state, a plea of no contest admits all the elements of the offense charged. Stafe v.
Munsch, 287 'S.C. 313,338 S.E.2d 329 (1985). Sc;uth Carolina courts have not confined the
consequences of such a plea to the particular case in which it is pled, as the Defendant would like
the Court torule. In fact, as the State pointed out in its initial Brief, the 4 Circuit.in U.S. v.
Davis specifically pointed out that its ruling was based on the fact that in North Carolina,
Defendants who plead.no contest do not admit any faéts alleged in the charging document. /d. at
679 F.3d 186. The Fourth Circuit takes careful note to point out the contrasting views of states

and that its holding in Davis was confined to North Carolina's treatment of such pleas. Id.

27




(emphasis added). The State avers that our South Carolina Supreme Court was crystal clear in
its holding that our courts view a plea of no contest as an admissioﬁ to all the elements of the
offense charged. Munsch, supra. Therefore, the plea of no.contest is a valid predicate offense
and should count as a “strike” under S. C. 17-25-45.
II. The South Carolina legislature intended for pleas of no contest to qualify as predicate .
offenses under the LWOP statute |
“The primary rule of statutory construction is to ascertain and give effect to the intent of
the legislature.” Nelson v. Ozmint, 390 S.C. 432, 436, 702 S.E.2d 369, 371 (S.C. 2010) citing
Bryant v. Stat.e, 384 S.C. 525, 529, 683 S.E.2d 280, 282 (2009). The legi;lature’s intent upon
drafting S.C. 17-25-45 is clear. Pleas of nolo contendere to the felonies set forth under the
statute are “convictions” within the meaning of the law. This is no mistake or oversight by the
legislature, nor is it é failure to comply with constitutional requirements, as suggested iay the
Defendant. A sim.ilar provision is set forth under the South Carolina Sex Offender Registry
statute, S.C, 23-3-430, which provides:
(D) Upon conviction, adjudication of delinquency, guilty ple.a, or plea of
nolo contendere of a person of an offense not listed in this article, the
presiding judge may order as a condition of sentencing that the person be

included in the sex offender registry if good cause is shown by the
solicitor.

Code 1976 § 23-3-430 (emphasis added). Furthermore, both our Rules of Evidence and case law
treat pleas of no contest the same as any guilty plea. Rule 609 of the South Carolina rules of
evidence provides that “evidence that any witness has been convicfed of a crime shall be
admitted if it involved dishonesty or false statement, regardless of the punishment. For the
purposes of this rule, a conviction includes a conviction resulting from a trial or any type of plea,

including a plea of nplo contendere or a plea pursuant to North Carolina v. Alford, 400 U.S. 25
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(1970).” SCRE 609. (Citing State v. Lynn, 277 8.C. 222 (1981) in the Notes section for the |
proposition that “[a]llowing a plea c;f nolo contendere to be used for impeachment is consistent
with prior law.” See e;lso, Brown v. Theos, 345 S.C. 626, 632, 550 S.E.2d 304, 307 (2001)
“Entering a plea (;f no contest does operate as a conviction, as does a guilty plea. Furthermore, as
the Court noted in Lynn, supra, a no coﬁteSt plea is very similar to a guilty plea.)

It is clear that both South Carolina courts and lawmakers intend for a plea of no contest to
give the same effect as a éuilty plea in all circumstances except civil matters. Defendant’s

assertion that this is “irrational” is simply not supported by the law in our state.

III, Defendant and his attorney were properly served with LWOP Notice and Defendant,

consistent with the requirements under South Carolina case law

In the email accompanying the submission of his Memorandum, the Det"endant also states
that “the failure to advise the Court of the State’s intent to se-ek LWOP under the strike law
before this bench trial is another significant issue in this request for reconsideration.” Thereis
no question that both Defendant and his attorney were served notice of the State’s intention to
seek a sentence of life without parole prior to-the trial in accordance with the requirements under -
the statute. There is no evidence in the record that this court was not aware of the possibility of
that sentence i)fior to trial, but under our law, the statute"s notice requirements have been met.

~James v. State, 372 8.C. 287, 641 S.B.2d 899 (2007) (“so long as the defendaat and his counsel,
at least ten days prior to trial, possess actual noﬁce 6f the State’s intention to seek a sentence
under South Carolina’s recidivist statute, the statute has been satisfied.”) The defendant

knowingly waived his right to a jury trial, as evidenced by this court’s thorough examination of
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him prior to trial, (See pp. 10-14 of the trial transcript dated January 25, 2010.) There is no
question that the Defendant was aware of the possible punishment at stake. Therefore, for the

reasons stated above and in its initial Brief to the court, the State respectfully requests the

Defendant’s sentence remain a life sentence.

Respectfully submitted:
A\ . (4
ifer B. McCoy
Assistant Solicitor, Ninth Circuit
Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSSIONS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

~Versus-
Indictment No.: 2002-GS-10-5115

JAMES A. SUMMERSETT
Defendant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that one copy of the State’s Brief in Rep]y to the Defendant’s
Motion to Reconsider has been served upon the Defendant via his attorney, Tara Dawn Shurling,

by email to tdslaw@shurlinglaw.com this 31® day of January, 2014, and the original has been
filed with the clerk’s office.
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THE COURT: I understand, through your attorney, Mr.
Thrower, that you have, that you would like to waive a jury
trial, is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And you have signed an affidavit and
notarized by Mr. Thrower, is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And in that affidavit you state that you
wish to waive your right to a jury trial and be tried in a
bench trial, is that correct?

THE DEFENDANT: Yes, Your Honor,

THE COURT: You're not under the influence of any
drugs?

THE DEFENDANT: No, Your Honor.

THE COURT: And you understand the charges against you?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You understand the punishment that may be,
be imposed?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And do you understand that, a jury trial,
it would take all twelve jurors, unanimous twelve to find
you guilty? | ’

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand?

THE DEFENDANT: Yes, sir.

10
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THE COURT: Do you have any questions about a jury
trial? |

I think this case went to a jury trial back in 2002, is
that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: So, you have been through a jury trial?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have any questions about a jury
trial?

THE DEFENDANT: NO, Your Honor. ,

THE COURT: And I believe you've signed this waiver on
january the 11th, 2010, is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you need any further time to talk to
your attorney about your rights to your jury trial?

THE DEFENDANT: No, Your Honor. '

THE COURT: Have you taken any -- have you taken any
drugs?

THE DEFENDANT: Prescription medication.

THE COURT: A1l right. what prescription medication
are you ﬁaking? '

THE DEFENDANT: Therozine and Prozac and antibiotics
and high blood pressure medication.

THE COURT: And what's it all for?

THE DEFENDANT: Sickle cell.

11
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THE COURT: I know you said high b]ood pressure.

what else? _

THE DEFENDANT: Sickle cell.

THE COURT: Sickle cell?

‘THE DEFENDANT: Yes, sir.

THE COURT: Did you take it today?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: Take it every day?

THE DEFENDANT: Yes, Your Honor.

THE COURT: All right. ‘Does it affect your thought
process? -

THE DEFENDANT: No, Your. Honor.

THE COURT: You understand why you're here today?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have any questions about why you're
here? |

THE DEFENDANT: No, Your Honor.

THE COURT: Have you ever been diagnosed with an

emotional or mental condition by a doctor?

THE
THE

DEFENDANT: No, Your Honor.

COURT: How far did you go in school, Mr.

summersett?

THE
GED.
THE

DEFENDANT: I completed the tenth grade and I got a

COURT: Got a GED?

12
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DEFENDANT: Yes, Your Honor.

COURT: Have you worked anywhere?

DEFENDANT: Yes, Your Honor.

COURT: what type of work have you done?
DEFENDANT: I've been in the music industry, Your

COURT: what do you do in the music industry?

DEFENDANT: I had a record label and a recording

COURT: oOkay. And how long did you operate that?
ODEFENDANT: For two years.

COURT: Two years?

DEFENDANT: Yes, Your Honor.

COURT: Are you married?

DEFENDANT: No, Your Honor.

COURT: Have you ever been married?

DEFENDANT: No, Your Honor,

COURT: Do you have any children?

DEFENDANT: Yes, Your Honor.

COURT: How many children?

DEFENDANT: Six.

COURT: Six?

DEFENDANT: Yes, Your Honor.

COURT: what are their ages? -

DEFENDANT: Eighteen. Two of them eighteen. One

13
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twenty, one seventeen, one nine, and one eight.

THE COURT: And how old are you?

THE DEFENDANT: Thirty-eight.

THE COURT:.  Thirty-eight.

I think yod have been in jail eight years,
approximately eight years, is that right?

THE DEFENDANT: Yes, Your Honor.

THE COURT: A1l right. w™r. Thrower, is there anything
you would like to say concerning his right to a jury trial
or would you like to ask him any questions?

Anything you'd like to put on the record though?

MR. THROWER: No, sir, we discussed it at length. I
would just ask that his waiver be made a part of the record
in this case.

THE COURT: A1l right. I'm gonna mark the affidavit
signed by Mr. Summersett waiving his right to a jury trial
as court's Exhibit No. 1, and I'11 find that Mr. Summersett
knows the charges against him, is aware of the charges, he
understands the jury trial, and is knowingly waiving his
right to a jury trial.

Thank you very much.

(WHEREUPON, the affidavit was marked as Court's Exhibit
No. 1 and received into evidence at this time.)

THE COURT: 1Is the State ready to proceed?

MR. MCCOY: Yes, sir, Your Honor.

14
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THE COURT: Okay. Is that everything?

MR. THROWER: Yes, Your Honor.

THE COURT: From the defense standpoint?

MR. THROWER: Yes, sir.

THE COURT: Okay. All right. Thank y'all very
much.

All right. 1It's now ten minutes after 1:00. I'm
going to take a lunch break till about 2:30 or thereafter,
then I want to look at all the exhibits because I haven't
seen the exhibits. 1I'll give you a decision as soon as I
have made up my mind on thé case.

MR. DURANT: Do you want us back here at 2:30?

THE COURT: Why don't y'all come on back abput
three o'clock. -

MR. DURANT: Three o'clock, yes, sir.

THE COURT: And before we get to that. Charles
Smalls' testimony, during the middle of it, somewhere in the
middle of his testimony he made a statement that they were
crossing the ditch and he said -- I couldn't determine
whether he said the gun flew or the gun blew. Will you look
in that transcript and type out what you put down in the
transcript when he said that? He either said tge gun flew
or the gun blew, but I couldn't understand which he said. I
want to see what you put in the transcript, okay? It

started in the middle of his testimony. He said they were
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crossing the ditch and then he fell and the gun either flew
or the gun blew, and I couldn't determine what he said,
okay?

(The court reporter nods head up and down.)

THE COURT: Thank y'all very much. 1I'll see you at
3:00 ---

MR. THROWER: Thank you, Your Honor.

MR. MCCOY: Thank you, Judge.

THE COURT: =~-- or whenever I make a decision.

(A lunch break is taken at approximately 1:10 p.m.)

(The trial reconvenes at approximately 3:35 p.m.,
the defendant being present with counsel, and the following
proceedings were had:)

THE COURT: All right. Based on the evidence
presented, I find the defendant guilty of voluntary
manslaughter. |

Do you have a sentencing sheet?

MR. MCCOY: Your Honor, I do not, but I can get
that right now.

THE COURT: All right. Get me a sentencing sheet,
okay?

MR. MCCOY: Yes, sir.

THE COURT: Let me see the attorneys up here before
you go and get the sentencing sheet.

(There was an off-the-record bench conference.)

STATE v JAMES A. SUMMERSETT - January 26, 2010
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{Said bench conference being concluded, the
following proceedings were had:)

THE COURT: Have you got a sentencing sheet?

MR. MCCOY: I do, yes, sir.

THE COURT: Do you want to hand it up.

MR. MCCOY: Yes, sir.

- (Document tendered to the Court.)

MR. MCCOY: 1I'll be right back.

« THE COURT: Thank you, sir. Let me know when
you're ready.

MR. MCCOY: Yes, sir.

(Mr. McCoy leaves the courtroom.)

THE COURT: All right. We'll just take a short
recess, waiting on the sélicitor to come back. Everybody,
as far as the audience is concerned, everybody keep your
seat, please.

(A brief recess is taken.)

(The trial reconvenes, the defendant being present
with counsel, and the following proceedings were had:)

THE COURT: All right. Solicitor, I understand
that Mr. Summersett was convicted of a most serious charge
previously; is that correct?

MR. MCCOY: That's correct, Your Honor.

THE COURT: I don't know what the law cierk did

with -- here is the -- it was an -assault and battery charge,
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it looks like intent to kill, on 1/29/1992. 1Is that
correct?

MR. MCCOY: Yes, sir, Your Honor.

THE COURT: Okay. Mr. Thrower, do you agree with
that?

MR. THROWER:  Yes, Your Honor.

THE COURT: All right. Now, Mr. Summersett, you
were convicted.at that time of assault and battery with
intent to kill. I believe you said you got probation. Is
that correct?

THE DEFENDANT: Five years.

THE COURT: Five years' probation. Okay. I'm
going to mark the rap sheet, or do you have a copy of that
prior indictment by any chance?

MR. DURANT: I do, Your Honor.

THE COURT: Why don't you mark that as a Court
exhibit rather than the rap sheet.

1'11 be glad to hear any motions you may have.

MR. THROWER: Your Honor, I'd make a -- renew my
motion for a directed verdict on both counts that I made
earlier and I'd also make a motion for JNOV. I know that's
unusual, considering you're the one who rendered the verdict
and I'm asking you to reconsider your own verdict; but
that's what I'm doing, asking you to reconsider it, find him

guilty of involuntary manslaughter, find him guilty of

STATE v JAMES A. SUMMERSETT - January 26, 2010
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possession of a pistol during commission of a violent crime,
and take_us away from this statute, is what I'm asking you
to do. |

THE COURT: Okay. Thank you very much. The motion
is denied. Boﬁh motions denied.

MR. THROWER: Yes, sir.

THE COURT: All right. I understand that you have
served him with notice to seek a life sentence; is that
correct?

MR. MCCOY: That's correct, Your Honor.

THE COURT: I saw where it was done in 2002. Has
it been done recently?

MR. MCCOY: It has been done, yes, sir, Your Honor,
around ---

THE COURT: Do you want to mark that as a Court's
exhibit, please, and the service.

MR. MCCOY: Your Honor, I'm going to pass this up
to you. This is the latest one.

THE COURT: Okay. Just mark it as a Court's
exhibit.

MR. MCCOY: Yes, sir.

THE COURT: I just want to make it part of the
record.

(Court's Exhibit No. 2, Notice of Intention to Seek

a Sentence of Life without Parole, is marked for
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identification.)

THE COURT: All right. Mr. Thrower.

MR. DURANT: Your Honor, may I approach?

THE COURT: Yes, sir.

MR. DURANT: This is the certified conviction for
the prior ABWIK and ;ndictment.

THE COURT: All right. Just mark it a Court's
exhibit. |

(Court's Exhibit No. 3, copy of sentence dated
12/15/94, is marked for identification.)

THE COURT: Mr. Thrower, under the statute, with
the second conviction of a most serious offense, according
to tﬁe statute it's a mandatory life sentence. The Court
has no authority to reduce the life sentence, but I'll be
glad to hear you. Anything you'd like to tell me concerning
sentencing?

MR. THROWER: Nothing, Your Honor.

THE COURT: There's nothing I can say, quite
frankly. If convicted of voluntary manslaughter the maximum
is thirty years, but under the statute it's the second most
serious so it's a mandatory life sentence. Quite frankly,
the Court disagrees with that statute. I think it's
probably the worst statute the legislature's passed in the
last 20 years, but it's there and the Court's obligated to

follow it.
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Is there anything else?

MR. THROWER: (Shakes head side to side.)

MR. MCCOY: Your Honor, if I could, just for the
record, I know that the victim's wife and daughter would
like to address you.

THE COURT: Well, what are they going to tell me?

I'm going to put him in jail for life. I can't do anything

Aworse than that, okay? I've listened to the trial and heard

the testimony ~--

MS. KIMBERLY GRANT: I just want to give honor to
God.

THE COURT: Ma'am, I'm nét talking to you.

I'm sorry, what?

MR. MCCOY: Your Honor, they just wish to address
you, Your Honor.

THE COURT: 1I'll be . glad to hear them. Who would
like to speak?

MS. KIMBERLY GRANT: Sir, pretty much, i -~ I just
want to give honor to God for giving me the streégth to make
it through the first trial, two appeals, and now the second
trial. I don't think you did anything wrong. I don't think
the system did anything wrong. This is going to bring peace
to our family. I give honor to God first, and without Him I

B

wouldn't have the strength to go through this, but then this

one brings peace to us and our community. We won't have to

STATE v JAMES A. SUMMERSETT - January 26, 2010
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worry about him hurting anyone else.
And I also want to say, James Summersett, if you

take this sincerely, please, hopefully it brings peace to

‘'you. Hopefully it does. And remember the only way you can

find peace, you be responsible for what you did, be
accountable for what you.did, and ask God for forgiveness.
And I am sincere wﬁen I say that, please believe me.

I have nothing else to say.

THE COURT: And I'm awfully sorry for your loss and

"your daughter's'loss, and thank you so very much for telling

me what you just told me. I appreciate it. Thank you very
much.

MS. KIMBERLY GRANT: Thank you.

THE COURT; Is there anybody else that would like
to say anything? ;'ll be glad to hear them.

MR. MCCOY: I think that's it, Your Honor.

THE‘COURT: Okay. Anybody else like to say
anything? I'll be giad to hear anything from the
defendant's family if they would like to say something.

(There was no response.)

THE COURT: All right. Indictment number

© 2002-GS-10-5115, the defendant is sentenced to the State

Department of Correction for a‘period of life.

Thank you very much.

(Whereupon, the trial is concluded at 4:05 p.m.)

STATE v JAMES A. SUMMERSETT - January 26, 2010
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CERTIFICATE OF THE COURT REPORTER

I, thé undersigned, Brenda Cooley, Court Reporter for
the Ninth Judicial Circuit of the State of South Carolina at the
time of the  foregoing proceedings, do hereby certify that the
foregoing is a true and accurate transcript of record of the
proceedings had and the evidence introduced in Day Two of the
hearing of the captioned case, pages 3 through 149, inclusive,
relative to appeal, in the Court of General Sessions for
Charleston County, Charleston, South Carolina, on the 26th day
of January 20107

I'do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

December 10, 2012

e, Gty

Brenda Cooley

Circuit Court Reporter (Retired)
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PROCEEDINGS

THE CLERK: We are going to hear a motion
first in the case of State of South Carolina
versus James Arthur Summersett, Junior. Motion
for reconsideration of sentence, in the court
of‘general sessions for the Ninth Judicial
Circuit. Indictment number 2002-GS-10-5115.

THE COURT: Do you want to come around?

MS. SHURLING: Yes, Your Honor.

THE COURT: Have you got a caption?

MS. SHURLING: I do, Your Honor. I think
that the court reporter has a caption. We gave
her one this morning.

THE COURT: You already gave her the
caption?

MS. SHURLING: Yes, sir.

THE CCURT: Okay. All right.

All right. Ms. Shurling, I understand
that you are representing Mr. Summersett on a
PCR; is that correct?

MS. SHURLING: Your Honor, I was hired to
represent him in a PCR. In the process I
discovered that there had not been a direct
appeal. And when investigating why there had

not been a direct appeal I discovered that
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there was a motion to reconsider sentence that
had been pending within shortly, after
within --

THE COURT: What was the date of the
trial?

MS. SHURLING: The date of the trial, Your
Honor, would be January the 26th, 2010.

THE COURT: January the 26th?

MS. SHURLING: Yes, Your Honor.

THE COURT: The motion to reconsider was
filed'January the 28th, 2010, and that's never
been heard, right?

MS. SHURLING: Correct, Your Honor.

THE COURT: Okay. I can't gave you any
reason as to why it hasn't been heard, but it
hasn't. So that is what we are here for today?

Mé. SHURLING: Yes, sir.

THE COURT: I'll be glad to hear you on
the motion to reconsider the sentence in the
case of State versus James Arthur Summersett.
I don't see the -- let me see,.
2002~-GS-10-5115.

MS. SHURLING: Thank you, Your Honor.

THE COURT: 1I'll be glad to hear you. I

had briefly reviewed the transcript that you
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sent to me scratching the sentencing part about
life. My understanding is it was the second
most serious. And I believe that I stated in
the record that I didn't have any choice in the
matter.

MS. SHURLING: I understand that, Your
Honor. I do have --

THE COURT: So, tell me that I can modify
the sentence.

MS. SHURLING: I have two arguments in
that regard, Your Honor, that I would like to
place on the record and hopefully can convince
Your Honor of their merit.

First, Your Honor, as you are aware, the
statutory provision controlling strikes
requires a mandatory life without parole
sentence for a person receiving a second most
serious strike. I don't contest that.

However, and the statotory provisions also
require that the Defendant and/of his counsel
be given notice within ten days of trial of the
State's intent to pursue that option and seek
life without parole as a penalty.

THE COURT: Within ten days of seeking the

option?
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MS. SHURLING: Yes, sir, Your Honor.

THE COURT: All right. Okay. And in
fact, at trial Your Honor had marked as Court's
Exhibits 2 and 3 the documentation presented by
the State concerning a predicate strike back in
1994 for assault and battery with intent to
kill,

With regard to the imposition of a life
without parole sentence on the facts of this
case I would make two essential arguments.

One, Your Honor, is that while the statute
requires notice to the Defendant and Defense
counsel, it is silent on the question of
whether or not the presiding judge be given
advance notice of the State's intent to seek a
life without parole sentence in any given case.

As Your Honor no doubt recalls, certainly
after reviewing the transcript provided by the
Defendant, this was a bench trial.
Historically, Your Honor, one of the few
benefits a Defendant receives for giving up his
right to have a jury of 12 of his peers decide
the question of whether or not he's guilty or
not guilty and electing to proceed with a bench

trial is that in a bench trial the finder of
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fact is aware of the penalties at stake.
Now, having said that, I'm certainly
perfectly aware of both court of appeals and

Supreme Court case law stating that where a

"jury is concerned the potential penalties

involved in offenses before the Court is not a
proper consideration for them in their
deliberations.

However, it is an unavoidable fact that
when you waive your constitutional right to

trial by jury and elect to be tried by a judge,

it is a given that the Judge presiding over the.

proceeding is well versed in the penalties for
the various offenses before the Court.

In reading this record, Your Honor, it is
apparent, or at least I believe that it's
apparent, both in the record and in my
discussions with trial counsel present with me
at Defense table this morning, Bill Thrower,
that Your Honor was apparently not aware that
the State was seeking to impose a life withoﬁt
parole sentence in this case until after Your
Honor had found my client guilty, not of
murder, but of voluntarily manslaughter.

I believe that in the interest of equity
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and due process it was appropriate that the
State put not just the Defendant and Defense
counsel on notice, but Your Honor as the finder
of fact in a bench trial on notice of their
intent to try to lock my client up for the rest
of his life under the strike provisions of our
law prior to this trial.

I would ask that Your Honor first, on that
basis, consider vacating the life without
parole sentence and that you enter a sentence
that would be appropriate in your judgment on
the facts of this case for a finding of
voluntary manslaughter which is the verdict
that Your Honor rendered.

Secondly, there's another issue involving
sentencing in this case that I have been unable

to find any precedent concerning and that is

- the fact that the predicate --

THE COURT: The what?

MS. SHURLING: The predicate offense in
this case, the assault and battery with intent
to kill chargé from 1994, was entered as a
result of a plea of no contest. If Your Honor
looks at the documents in the Clerk of Court's

file labeled Court's Exhibit No. 3,
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specifically, the cover page there should be an
indictment in the right-hand column, it
indicates that the Defendant appeared, ana
where iﬁ says pled guilty it's struck tﬁrough
and the words "no contest" are written above
guilty. And my client signed it on December
5th, 1994. Which is, of course, the same day
that the sentencing sheet for this offense
indicates a penalty of five years probation was
entered.

The law is silent on this subject. I
recognize that there's case law that tends to
indicate that a plea of no contest or an offer
plea for most purposes has the same effect in
terms of judgment and sentence.

THE COURT: Aren't the cases that say that
have the same effect on promulgating additional
time such as in, I guess, your larceny and
property cases? »

MS. SHURLING: There are, Your Honor.
There are cases with regard to it being a
second offense with regard to, I believe, a
larceny case and there may even with a drug
case.

THE COURT: Drug case, right.
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MS. SHURLING: Where the same applied.

THE COURT: Why wouldn't the same
rationale apply in this case?

MS. SHURLING: I think that, Your Honor, I
would be forced to rely on an argument more
often made in death penalty cases, which is
seeking to impose a sentence of life without
parole in a particular case, especially one
like this one, is profoundly different from
simply trying to slightly elevate the penalties
at stake.

Obviously our Court has not seen fit, our
Legislature rather, has not seen fit to tie

predicate offenses to any particular penalty

_imposed. However, I would beg Your Honor to

make note of the fact that although this was an
assault and battery with intent to kill
judgment and sentence from 1994, it is one
which my client was allowed to enter a plea of
no contest to and it was apparently
insignificant enough or minor enough, I won't
say insignificant, but it was apparently minor
enough in terms of severity and factual
circumstances that the sentencing judge saw fit

to give him probation. A rather unusual
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sentence for assault and battery with intent to
kill case. |

THE COURT: What is the maximum for
voluntary? Thirty, I believe.

MS. SHURLING: Thirty, yes, Your Honor.

THE COURT:  Okay, go ahead.

MS. SHURLING: I would also submit, Your
Honor, that I realize that.I'm dealing with
case law that says juries shouldn't consider
penalties, but as I have said, albeit vested
with great power and authority, Judges are

still human and the facts remain that on the

‘facts in this case there was a factual basis

upon which Your Honor could have found this
particular Defendant guilty of not a voluntary
manslaughter but involuntary manslaughter.

And it is impossible to know what impact,
if any, a foreknowledge of the State's impact
to try to impose a life without parole sentence
based upon a predicate offense involving a
probation sentence prior to hearing the
evidence and making the ultimate determination
on guilt.

I believe based on both of those factors

it would be appropriate for Your Honor to set
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aside the sentence of life without parole, and
as Yoﬁr Honor has noted, the penalty for
voluntary manslaughter is up to 30 years.
However, Your Honor would have\greaﬁ latitude.
I believe the penalty at the time of this
offense was still 0 to 30, which would have
g;ven Your Honor great latitude in sentencing,
but for the Staté's attempt to use this

previous no contest plea in support of their

efforts to give my client life without parole.

So, in sum, I think that is an equitable
argument and indeed a due process argument that
Your Honor, as the finder of fact at a bench
trial, should have been made aware of the
State's intentions prior to the hearing of
evidence and certainly prior to the
determination on the issue of guilt in this
case.

And further, that the féct that the prior
offense was one involving a no contest plea.
And as a side note, even a probationary
sentence is one that Your Honor is urged to
consider in reacﬁing a decision concerning all
of these arguments..

I believe that on thé facts of this case,

56

11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

as I have said, this could easily have been an
involuntary manslaughter case, which would have
taken it out of the purview of the strike law,
For that reason, since we are before the Court
on a motion to reconsider sentence, I'll renew
Attorney Thrower's motions made at.the end of
Lhe bench ﬁrial for a new trial as well.

THE COURT: Well, I don't remember what
motions were made. What motions did he make?

MS. SHURLING: Your Honor, hHe made a “
motion for a new trial asking Your Honor set
aside the finding of voluﬁtary manslaughter and
change your verdict to involuntary
manslaughter.

THE COURT: He asked me to set aside
voluntary and find him guilty of involuntary?

MS. SHURLING: Involuntary, yes, sir.
THE COURT: I don't remember in reading
the transcript -- is that correct, Mr. Thrower?
MR. THROWER: That would be the only
option at the time because you already found
him guilty of voluntary,. I would assume, so

MS. SHURLING: Your Honor, one additional
factor that doesn't come to bear from the legal

argument for me --
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THE COURT: I guess what I'm asking is on
his motion was he asking for a motion for a new
trial? I assume, as the 12th juror, although
not a jury trial, to reconsider the facts in
the case or to reconsider the facts in the case

and reduce them from voluntary to involuntary.

‘There's a little difference.

MS. SHURLING: I understand, Your Honor.

THE COURT: What do you ask for?

MS. SHURLING: My first prayer for relief,

Your Honor, would be that you set aside the
life without parole sentence and re-sentence
him to a penalty in Your Honor's discretion to
be éppropriate within the range for voluntary
manslaughter at the time of this conviction,
which was 0 to 30.

Alternatively I would ask that Your Honor

set aside your own finding of voluntary

manslaughter and enter a judgment of

involuntary manslaughter and appropriately
sentence my client for that offense, which I
believe at the time of this offense carried a
maximuﬁ penalty of three years.

Your Honor, as an aside, not particularly

germane to the legal documents, but I think
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that it's important for the court to have the
entire picture. My client, James Summersett,
suffers from two substantial physical
disabilities. One of the ones that made, I
believe, credible the involuntary manslaughter
argument had to do with the fact that he had
previously been shot and suffered substantial
injury to one of his legs resulting in his
inability to bend his leg at the knee. I can
personally attest to that because I have been
with him in numerous court proceedings where we
had to make allowances for his -- well,
actually, not court proceedings, interviews and
so forth, where we had to make allowances for
his inability to bend his leg.

THE COURT: Thank'you. I don't mean to
interrupt you. Do you waive his presence?

MS. SHURLING: I do, Your Honor. I was
going to put that on the record. I apo;ogize,
I forgot to. The other is, Your Honor, is that
he is a life-long sufferer of sickle cell
anemia. And that he has, of course, been
receiving some medical treatment while in the
South Carolina Department of Corrections. But

I can tell you as an officer of the court, I
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would make a proffer under the Cabasaw
(phonetic) decisidn that I'm aware that he's
suffered some great physical difficulties
during his incarceration including severe pain
episodes as a result of sickle cell anemia and
a level of care that differs from that that’
would be available to him were he not
incarcerated in the Department of Corrections.

I realize those are not legal arguments
but the are factors that I would remind Your
Honor because I think that they come to bear in
deciding what the appropriate penalty in this
case would be.

THE COURT: iet me ask you one thing:
What do the cases say about, in this particular
case, the max is 30 years, and because of the
statute, increased to life? What do the State
and cases say about the severe and unusual
aspect of finding someone guilty and he
receives more than the crime itself would
have -- could have received? That is on all of
these increases, okay, but what do the cases
basically say?

MS. SHURLING: Your Honor, I have spent,

as you might imagine, a great deal of time over
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the years studying the recidivist violator
statute.

THE COURT: That is why I'm asking you the
question.

MS. SHURLING: Yes. Unfortunately taking
various analyses to support the decision,
Courts across the country have upheld, as has
our fourth circuit, recidivist violent offender
statutes as long as they require a
particularized finding of a predicate offense
sufficiently defined by statute. . And that is
of course -- |

THE COURT: So, has the Supreme Court
addressed the issue?

MS.  SHURLING: Our Supreme Court?

THE COURT: U.S. Supreme Court. Or do you
know?

MS. SHURLING: Yes, sir, Your Honor.

THE COURT: You said the Fourth Circuit.
The U.S. Supreme Court.

MS. SHURLING: Yes, sif, they have. And I
apologize. The name of the case escapes me at
the moment. Alzheimer's disease is catching
up. But neither our Supreme Court nor any

other Supreme Court that I'm aware of has
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addressed the specific arguments that I have
advanced here today.

THE CQURT: Okay. Anything else?

MS. SHURLING: No, sir, Your Honor, except
to say that I apologize for not making
arfangements for the transport of my client for
this proceeding. In Richland County when a
motion to reconsider sentence is placed on the
docket it is my understanding that they
automatically put someone on the jail list.

I'm afraid that I'm too accustomed to that rule
and didn't know that it was my place.

THE COURT: Unfortunately he's not in
Charleston County.

MS. SHURLING: I understand, Your Honor.

THE COURT: And in a protective order of
transport. I didn't prepare it, neither you
nor the solicitor prepared one?

MS. SHURLING: Yes, I understand, Your
Honor. What I would like to point out, all of
the folks on my side of the courtroom are
various members of Summersett County, with
varying degrees 6f kinship that are here to
show support for him here today. I had a

chance to meet with them briefly this morning
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and explain to them that the arguments before
the Court are pufely legal in the sense that
nothing they could say, no matter how well
intentioned, or for that matter nothing

Mr. Summersett could say, could impact Your
Honor's decision with regard to whether or not
to set aside the life without parole penalty
and re-sentence him to involuntary
manslaughter.

For that reason I said that it was my
intent as his counsel to waive his right to be
present here today. I would ask that in the
event that Your Honor sees fit --

THE COURT: If I set it aside we will have
another sentencing hearing and everybody will
be present, including your client. There's no
way that I'm going to sentence him without his
being here, if I said set it aside.

MS. SHURLING: Thank you, Your Honor.
That was my only remaining prayér, thank you.

THE COURT: One question. On the first
argument about the finding of fact being aware;
you say that you could find no law on that,
correct?

MS. McCOY: I could find no law having
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ever addressed that issue previously, Your
Henor.

THE COURT: How about on the second
argument of a plea of no contest with five
years probation?

MS. SHURLING: Not with regard to the
usage of the recidivist violent offender
statute for purposes of imposing life without
parole. As Your Honor notes, there are cases
that have to do with the use of a prior where
an offer plea was entered for purposes of
accelerating, for example, a burglary to a
higher degree or drug offense to a second or
third. However, I was unable to find any case
law on point with regard to the use of such
judgment in a sentence in connection to an LWOC
offer.

THE COURT: Was it an offer or was it no
contest?

MS. SHURLING: It says no contest which is
in and of itself problematic because it is my
understanding --

THE COURT: Tell me your distinction
between offer and no contest.

MS. SHURLING: Historically, Your Honor,
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my understanding of the case law is“that a no
contest plea is entered in misdemeanor cases
and than an Alford plea, a plea Under South
Carolina versus Alford is entered, under our
court rules, it must be entered with the
consent of the State in a factual situation
where the Defendant is willing to admit his
guilt -- pardon me -- is not willing to admit
he's guiity; |

THE COURT: A jury would find him guilty
based on the facts?

MS. SHURLING: Essentially, to borrow
language from the actual Alford decision, they
say that there are many reasons that a person
might enter a plea other than being guilty and
that one of them is that, despite maintaining
your innocence, you may be aware of the State's
case such that you fear conviction despite your
innocence.

THE COURT: How would you distinguish the
no contest in Alford?

MS. SHURLING: I don't believe that there
is, for these purposes, a distinction other
than to say that it was just a mistake in

nomenclature on the written record.
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Historically, guilty and no contest plea are
the same thing in my understanding.

THE COURT: They have always been treated
as the same.

MS. SHURLING: I believe that they are,
with exception of the fact that up until the
Alford decision was entered, which was a marker
case, the rule, the common law had been that
you could enter a no contest plea only in
misdemeanor cases, as I understood the rule.
And then along came Mr. Alford who entered a
plea pursuant to a plea bargain in a murder
case.

And by the time that he got to Federal
court on a petition for writ of habeas corpus,
he was asserting that the State trial court
erred in accepting his plea to guilty to murder
when the record in fact reflected that he
consistently Vehemently maintained his
innocence and asserted that the trial court
should not have allowed him to enter a plea
under those circumstances.

It was in that case where the United
States Supreme Court in now a cornerstone case

that we cite weekly said, No, there are lots of
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reasons why someone might enter a plea, and
only one of them is being gquilty, among other
reasons is your fear of being convicted guilty
based on the strength of the State's case, even
though you maintain your innocence, that if you
want to make that calculated decision that the
deal that you are being offered is better than
taking the risk of being convicted, you have
the right to do that.

Now, unfortunately, in my judgment, what
that has evolved into is a strict court rule in
South Carolina‘thaﬁ an Alford plea may not be
entered under any circumstances unless the
State is in agreement. I understand that an
Alford plea should have to be consented to by
the State where there has been a quid pro quo.
If the State has agreed to dismiss charges, for
example, has agreed to reduce charges, has
agreed to even negotiate a recommended cap or a
negotiated cap where theré has been some
concession to the benéfit of the Defendant in
exchange for his willingness to plead I believe
that the State could and should have the
ability to --

THE COURT: You think all of that is
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required on a plea of no contest, the State's

consent and some benefit be received by the

‘Defendant as a result of the offer plea? You

think that those two elements are in no contest
also?

MS. SHURLING: There's no clear case law
on that that I'm aware of, YourvHonor. I can
only say --

THE COURT: What I'm driving at, I'm
trying to get your thoughté: Can you plead no
contest to a felony?

MS. SHURLING: It is my understanding that
you could not.

THE COURT: That is my understanding too.

MS. SHURLING: It is my understanding that
you cannot plead no contest to a felony.

THE COURT:A The distinction in my mind
between no contest and Alford is what you have
enumerated, is that Alford states the consent
that ghe Defendant has to receive some benefit.

And third, the Defendant has to acknowledge

. based upon the facts that the State presents to

the Court that the Defendant would be -- a jury

‘would more than likely find the Defendant

guilty.

23

68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Those elements I understand no contest,
the person of the statotory court says, Judge,
I don't contest the facts period.

MS. SHURLING: All of which are all among
to reasons that I believe that this 1994
judgment and sentence entered pursuant to a no
contest plea should not have been available as
a predicate offense based upon which my client
can be given a life without parole sentence.
Which is part and parcel that my argument that
the life without parole sentence should be set
aside.

I should note, Your Honor, that my copy of
the items -- obtained copies of the cover sheet
from the 1994 charge and the sentencing sheets,
and on the copy I had -- much of what I had was
not clear. On my way in the courtroom this
morning I attempted to speak to Your Honor, I
saw you cutting through the clerk's office. I
got another copy.

And if I may approach, your Honor? On
this copy I was, for the first time, able to
faintly make out the notation that this was a
no contest plea.

THE COURT: I'm glad that you could make
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it out, because I can't. Where do you see

‘that? Okay. Written here, No contest under

guilty.

Did they ha&e sentence sheets back in '98?

MS. SHURLING: Your Honor, I apologize,
the State was just pointing something out to
me. My copy of the sentencing sheet was
likewise -- no, I can't blame it on the copy.

I read it incorrectly. My apologies.

Your Honor, I'll hand up a copy of what
Qas,Court's Exhibit No. 3. And it does
indicaﬁe that my client received a sentence of
20 years suspended upon service of five years
with five years probation. It requires
intensive supervision with home detention,
attend drug counseling and vocational
rehabilitatioh, random drug testing.

What is not clear, Your Honor, is how much
time he had served as of the date of his
sentencing. AThe provisions of his probation

certainly sound as though he was about to be

‘released on time served but I can't tell that

from the document.
. THE COURT: Department of Corrections

determined 20 years suspended for five years
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and five years probation; is that correct?

MS. SHURLING: I am sorry, Your Honor, the
Respondent was asking me a question, I
apologize.

THE COURT: 1t appears 20 years, suspended
upon service of five years with fiye years
probation after he completed the five years,
that is the way that I read the sentence sheet.

MS. SHURLING: That is correct, Your

Honor. 1I apologize that I misspoke' earlier.

And as has just been pointed out to me by
counsel of Respondent, that an offense -- we
had an offense date on that charge of Februa;y.
1st, 1993. He was sentenced in -- the date on
the sentencing is November of '94, so we are
talking about -- we are talking about a year, a
year and nine months that he had already served
prior to being sentenced in this case -- in
that case rather, Your Honor.

THE COURT: Okay. All right. I'll mark
these as a Court's exhibit: I am going to get
the Clerk to produce a better copy of this. I
guess it looks like the back of the indictment
sheet. I'm looking at -- I'll get a better

copy of it. I'll mark that as a Court's
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exhibit.

All right. Anything else?

MS. SHURLING: No, sir. Your Honor, with
the understanding that the documentation
concerning the entry of the no contest plea has
been entered as a Court's exhibit I will rest.

THE COURT: All right. I will be glad to
hear from the State.

MS. McCOY: Thank you, Your Honor. We
appreciate you hearing this today. And it is a
very important thing for us as well. 1I'll
address Ms. Shurling's argument a little bit
out of order as to her -- I think that we just
kind of cleared up her argument as to the
pfedicate offense, you know, him being
sentenced to probation, qbviously we cleared

that up now. He was actually sentenced to 20

" years, suspended to five years in jail with

five years probation to follow that. So it
wasn't merely a probationary type sentence.

Aé to the no contest argument, Your Honor.
Fortunately the Legislature has been clear
enough in their statute on LWOC for this, that
we don't need to consider this. Your Honor, if

you look at 172545 Section --
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THE COURT: Sorry, 17 what --

MS. SHURLING: 172545, which is the LWOP
statute. Under Section C(3), which is the
definition, it says, Conviction means any
conviction, guilty plea, orlplea of nolo
contendere. So, Your Honor, the State
understands that to mean that even a prior
conviction of no contest qualifies as a
conviction for the purposes of the two strike
law in South Carolina.

Therefore, this LWOP sentence tﬁat you
handed down was absolutely appropriate that
day.

The two offenses are most serious. The
assault and battery with intent to kill from
1994 and the voluntary manslaughter that Your
Honor found him guilty of after this retrial.
Therefore you sentenced him correctly, Your
Honor.

As to Ms. Shurling's argument that Your
Honor didn't receive notice prior to the bench
trial that this was an LWOP situation, Your
Honor, we would state that that's one of the
reasons that, you know, we have the judicial

system set up the way that we do in South

73

28



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Caroliﬁa. You can't pick judges. It all goes
to the fairness of the trial for both sides,
the State and the Defense.

In a bench tridl the Judge acts as a jury,
and a jury certaiﬁly wouldn't get prior notice
to an LWOP situation as discussed by the
Defendant. And Your Honor, in the transcript
at both the beginning -- actually, at the
beginning of the trial when you were discussing
with the Defendant on Page 10 of the
transcript, you were discussing with him, You
understand the charges against you, he says,
Yes, Your Honor. And you say, You understand
the punishment that may be imposed, and he
said, Yes, Your Honor. And we have proof in
the Court's exhibit in the retrial that he is
on notice of life without parole. And his
attorney signed it. They both signed it well
in advance of the trial, more than a month in
advance of the trial.

They were both well aware of the sentence
that he was facing, the possibility of the

sentence. And the state would ask Your Honor

to uphold the sentence imposed that day. And

as to the judgment notwithstanding the verdict,
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FF

the new trial motion that Defense counsel also
brought up at the end of her argument, I would
state that the ten days have passed for that,
Your Honor, they are untimely at this point and
inappropriate given the fact that you did
impose a correct sentence that day.

THE COURT: What was untimely?

MS. McCOY: I think that she made a motion
for the new trial.

THE COURT: I think that she made the
motion for new trial and I think that I denied
that and then she filed the motion two days
later for reconsideration, and that would be
part of the reconsideration. Why isn't that
timely? I'm not saying that I am not going to
grant a new trial but you said it is not
timely. Why is it not timely two days  after
the trial? Motions to reconsider --

MS. McCOY: This motion that we are here
on today --

THE COURT: -- on all of the decisions
that were made.

MS. McCOY: This motion that we are here
on today is absolutely timely filed but I think

that any new additional motions that she would
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make at this point.

THE COURT: I agree with that, but the
motion to reconsider would consider all of the
refer to everything, and the decision. I don't
understand what you.say ain't timely.

MS. McCOY: I think only the motion to
reconsider we are here on today, that was
timely.

THE COURT: You don't think that she can
raise the issue on a motion to reconsider for a
new trial; is that your position?

MS. McCOY: I don't think that it is
articulated in the motion to reconsider the
sentence that was filed timely. If that makes
sense, Your Honor.

THE COURT: Okay. You are saying because
the reconsideration doesn't specifically
address new trial she can't raise it today,
basically?

‘Ms. McCOY: Correct. We are here on the
sentencing alone.

THE COURT: Okay. Anything else?

MS. McCQY: No, Your Honor.

THE COQURT: Ms. Shurling?

MS. SHURLING: Your Honor, I just would
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respond to the last argument. I -certainly
understand and agree that if Mr. Thrower had
not made a motion for a new trial at the
conclusion of the bench trial then I could not
make one for the first time in the context of
the métion to reconsider sentencing.

I am, however, the Court still has
jurisdiction over the matter and I have done.
nothing more than to renew a motion that was
made immediately following Your Honor's
rendering of the judgment and sentence, which

was a motion for a new trial.

THE COURT: All right. Thank you all very-

much.

MS. SHURLING: Of course, I had a
three-tier argument. Number one is to have the
life without parole sentence set aside and the
client sentenced for voluntary manslaughter.
And Your Honor, that's based not just on the no
contest, but on the failure of notice to the
court on the arguments that I have already
made. I won't re-invent the wheel.

But also, Your Honor, we are asking in the
event Your Honor does not see fit to simply set

aside the sentence that Your Honor allow him a
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favorable ruling, reconsider your earlier
ruling on the motion for new trial and grant
him a new trial. Thank you.

THE COURT: I would ask both parties to
send me a two- or three-page letter. You can
do it in letter form on the issue of whether
someone can enter a plea of no contest to
assault and battery with intent to kill. And
if in fact that is the law, how does that
affect the issue of using that particular plea
to enhance life without parole? I want that
addressed. And I'll give you ten days. You
can do it in letter form and it should take you
two or three pages. Don't send me a 20-page
memo, okay.

MS. SHURLING: Yes, sir, Your Honor.
Beggars can't be choosers, but -- and I know
that this has been pending a long time. But
I'm booked solid in court for the next week.
Could we possibly have 15 days instead of 107?

THE COURT: 1I'll give you as much time as
you want. How much time do you need?

MS. SHURLING: I would ask for 30.

THE COURT: That's fine. I will give you

thirty. I'm not trying to rush the issue. I'm
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just saying when you prepare it don't send me a
10- or 15-page memo. I want to know how the no
contest applies. If in fact you can't plead no
contest to a felony, how does that apply to the
sentencing?

MS. SHURLING: And I gather from that Your
Honor is not interested on any further argument
on the issue of whether or not --

THE COURT: No, ma'am. Thank you very
much.

MS. SHURLING: Thank you. May I approach?

THE COURT: I don't need -- you made a
very good argument. I don't need anything
else. I understand your argument.

MS. SHURLING: Thank you. May we
approach?

THE COURT: Thank you very much for being
here.

(End of excerpt.)
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT
BE CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 239(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,

V.

James A. Summersett, Jr., Appellant.
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Appeal from Charleston County
Daniel F. Pieper, Circuit Court Judge

Unpublished Opinion No. 2005-UP-373
Heard April 4, 2005 — Filed June 10, 2005

AFFIRMED

Jack B. Swerling, of Columbia, for Appellant.

Attorney General Henry D. McMaster, Chief
Deputy Attorney General John W. Mcintosh,
Assistant Deputy Attorney General Donald J.
Zelenka, and Assistant Attorney General Melody
J. Brown, all of Columbia; and Solicitor Ralph E.
Hoisington, of Charleston, for Respondent.

PER CURIAM: James Summersett appeals his conviction for murder, arguing the trial court
erred in three of its evidentiary rulings. We are asked to decide: (1) whether certain testimony
admitted was improper character evidence; (2) whether evidence of a prior bad act was
properly admitted under Rule 404(b), SCRE; and (3) whether two rap songs admitted into
evidence were sufficiently relevant and not unfairly prejudicial. Finding no reversible error or
abuse of discretion, we affirm.

FACTS/PROCEDURAL HISTORY

This case concerns a fatal shooting that occurred during a street brawl involving Summersett
and several other individuals on April 15, 2002. During the fight, Summersett fired a pistol,
killing Julian Grant. Summersett claimed the shooting was an accident. He was tried and
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convicted for murder.
The Fight and Shooting

The fight invoived two families who lived on the same street and had known each other for
many years. |t erupted in front of the home of Josephine Hawkins, the victim’'s grandmother.
Summersett's parents lived next door.

The fight initially started between Jason Grant (the victim’s brother) and Travis Brown
(Summersett’s cousin) during an argument over an unpaid debt. Their argument quickly
escalated and turned physical. Others soon joined in the fight, including Jeremy Hawkins (the
victim’s cousin) and Summersett's brother, Quincy. Hawkins began striking Quincy in the
head, prompting Summersett to join the fight. Using the butt of his pistol, Summersett struck
Hawkins in the head. The victim, Julian Grant, then intervened. According to trial testimony,
Julian Grant was attempting to break up the fight, and in so doing, pushed Summersett,
causing him to fall to the ground. At that point, Summersett’s gun fired, fatally woundmg
Grant.

Summersett then fled the area. Law enforcement was called to the scene and immediately
launched a search for Summersett. A few hours after the shooting, Summersett telephoned
William Thrower, an attorney who had represented Summersett in the past. Thrower testified
that Summersett explained he had shot Julian Grant by mistake. Summersett also told
Thrower he would not turn himself in until he could obtain a statement from eyewitnesses that
could corroborate his version of events.

Law enforcement continued its investigation and search for Summersett, but he managed to
avoid detection in the days following the shooting. Approximately two weeks later,
Summersett was found living in a North Charleston motel where he was arrested and charged
with the murder of Julian Grant.

At Trial

Summersett testified at trial, denying he intentionally shot Grant. On the stand, he admitted
firing the weapon, but he maintained it was purely unintentional, discharging accidentally after
he was pushed and fell to the ground.

The State presented two factual theories for its murder case against Summersett. The first
theory was simply that Summersett directly intended to shoot Grant. In support of this theory,
the State called several witnesses who testified that Summersett deliberately pointed and
aimed the gun at Grant and shot. The defense attempted to counter this theory by offering the
testimony of eyewitnesses who claimed the gun fired accidentally when Summersett fell and
hit the ground. Summersett also took the stand and claimed the shooting was purely
accidental. The State attempted to rebut Summersett's claim of accident or mistake by
offering the testimony of William Thrower regarding a 1993 incident in which Summersett shot

a “friend” in the foot and claimed accident. Defense counsel objected to this evidence under
Rule 404(b), SCRE. The objection was overruled, and the testimony was admitted under the
“‘absence of mistake or accident” exception to Rule 404(b).

The second factual theory offered by the State was that Summersett actualiy intended to shoot
another person involved in the brawl—Jeremy Hawkins—not Grant. in support of this alternate
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theory, the State sought the admission of two rap songs written by Summersett and recorded
at his music studio that contain lyrics expressing venomous threats directed at Hawkins. In
conjunction with these songs, the State offered evidence that Hawkins had been involved in a
sexual relationship with Summersett's girifriend and also that Hawkins had been providing
information to the federal government in its investigation of illegal narcotics activity in the area.
Appellant objected to the admission of the rap songs, which the trial court overruled.

At the conclusion of the trial, the jury found Summersett guilty on all charges, and the trial court
sentenced Summersett to life imprisonment without the possibility of parole.[1]

STANDARD OF REVIEW

“In criminal cases, the appellate court sits to review errors of law only.” State v. Wilson, 345
S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001). This court is bound by the trial court’s factual findings
unless they are clearly erroneous. |d. at 6, 545 S.E.2d at 829. “On review, we are limited to
determining whether the trial judge abused his discretion.” Id. “This Court does not re-
evaluate the facts based on its own view of the preponderance of the evidence but simply
determines whether the trial judge’s ruling is supported by any evidence.” Id. “The admission
and exclusion of evidence is largely a matter of trial judge discretion and his rulings will not be
overturned on appeal unless he manifestly abuses his discretion and the defendant suffered
prejudice as a result.” State v. Thompson, 305 S.C. 496, 502, 409 S.E.2d 420, 424 (Ct. App.
1991).

DISCUSSION

On appeal, Summersett challenges three of the trial court's evidentiary rulings. We address
these arguments individually below.

I. Admission of Character Evidence A

Summersett first argues the trial court erred in admitting improper character evidence in the
form of testimony concerning the fact that Summersett fathered six children by five different
women out of wedlock. We conclude that any error, if found, would be harmless in light of
other evidence adduced at trial.

The State began its cross-examination of Summersett with the following colloquy:

SOLICITOR: Ali right, Jimmy. By way of background, let's get some clarity on
some of these things. You were talking about you have one child?
- SUMMERSETT: No.

SOLICITOR: You actually have five children; don’t you?
SUMMERSETT: Six.
SOLICITOR: Six children?

© SUMMERSETT: Yes. ‘
SOLICITOR: By how many different women?
SUMMERSETT: Five.

SéLICITOR: Okay. Have you ever had any of those children while you were in
wedlock with your wife? Did you ever have any children out of wedlock?
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SUMMERSETT: I'm not legally married.

Defense counsel then objected that the State was attempting to introduce improper character
evidence—specifically arguing that the State was using this line of questioning to imply that “if
_you have one child out of wedlock you are a bad person.” The trial court overruled the
objection and allowed the State’s cross-examination on this subject to continue.

Initially, we note this argument may not be properly preserved for our review. Defense
~ counsel's objection to the solicitor’s cross-examination regarding Summersett having fathered
multiple children out of wedlock came only after several questions on this subject had been
asked and answered by Summersett. See State v. Hoffman, 312 S.C. 386, 393, 440 S.E.2d
869, 873 (1994) (holding that a contemporaneous objection is required to preserve an issue for
appellate review); State v. Sullivan, 310 S.C. 311, 314, 426 S.E.2d 766, 768 (1993) (holding
that “[t]o preserve an issue for appeliate review, an appellant must object at his first
opportunity”). Therefore, it is arguable whether Summersett's trial counsel effectsvely
preserved the objection to this line of questioning.

Even if properly preserved, however, we find Summersett is not entitled to relief on this issue.
Rule 404(a), SCRE, states the general rule that “[e]vidence of a person’s character or a trait of
character is not admissible for the purpose of proving action in conformity therewith on a
particular occasion . . . ." However, when the accused offers evidence of his good character
regarding specific character traits relevant to the crime charged, the prosecution has the right
to cross-examine him as to particular bad acts or conduct. State v. Nelson, 331 S.C. 1, 6, 501
S.E.2d 7186, 718 (1998). The State is restricted, however, to showing bad character only for
the traits initially focused on by the accused. State v, Taylor, 333 S.C. 159, 174, 508 S.E.2d
870, 878 (1998).

The State argues the trial court properly admitted the evidence regarding Summersett having
fathered six children by five different women out of wedlock because Summersett put this
particular character trait in issue by virtue of several repeated references to his son, Ques,
during his testimony on direct examination. These references to his son occurred during
Summersett's narrative of the events leading up to the April 15, 2002, shooting. In describing
his activities and movement that afternoon, Summersett mentioned that he picked up his son
from school and took him to his baseball game and that taking care of his son in this fashion
was part of his normal routine.

In its argument to the trial judge and again in this appeal, the State asserts that the cumuilative
effect of this testimony was to paint a “broad picture” that Summersett was a “devoted father”
by "showcasing only one son.” Accordingly, the State claims that Summersett's testimony
regarding his son "opened the door” to impeachment of his “good father image.”

Based on our review of Summersett’s testimony we find a close question is presented as to the
admissibility of the testimony at issue. While it is perhaps arguable that Summersett was
attempting to leverage his testimony to foster a “good father image,” it appears more likely that
Summersett was simply referring to his son in a fashion purely incidental to his narrative
description of the events prior to the shooting.

Nevertheless, we find it unnecessary to reach an ultimate determination as to whether the trial
judge abused his discretion in admitting this testimony because the error, if found, would be
harmless in light of the other evidence of Summersett's promiscuity presented at trial. Qur
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supreme court has held that “where there is other properly admitted evidence of conduct
demonstrating the particular character trait in question, there is no reversible error.” State v.
Haselden, 353 S.C. 190, 196, 577 S.E.2d 445, 448 (2003); see also State v. Brown, 344 S.C.
70, 75, 543 S.E.2d 552, 555 (2001) (noting that “[tjhe erroneous admission of character
evidence is harmless beyond a reasonable doubt if its impact is minimal in the context of the
entire record”); State v, Williams, 321 S.C. 455, 463, 469 S.E.2d 49, 54 (1996) (instructing that
error in admission of evidence is harmless where it is cumulative to other evidence which was
properly admitted); State v. Schumpert, 312 S.C. 502, 507, 435 S.E.2d 859, 862 (1993) (noting
that any error in admission of evidence cumulative to other unobjected-to evidence is :
harmiess).

In this case, three witnesses took the stand before Summersett who each testified that
Summersett had an ongoing sexual relationship with Jeremy Hawkins’ wife, Tasha Hawkins,
while Summersett was either married or engaged to another woman. Additionally, Jeremy
Hawkins testified that he was having an affair with Summersett's fiancée, and that Summersett
was aware of this fact at the time. Summersett raised no objection to any of this testimony
about his promiscuity. Accordingly, we conclude that the State's cross-examination of
Summersett regarding his having children out of wedlock by different women was merely
cumulative to the other, unobjected-to evidence of Summersett’s promiscuity and infidelity
contained in the record. Any error by the trial court in allowing the State to pursue this line of
questioning was therefore harmless.

‘Il. Admission of Prior Bad Act Evidence

Surhmersett next asserts the trial court improperly admitted into evidence a prior bad act as
relevant to the issue of whether Summersett accidentally or intentionally shot the victim in the
present case. We find no abuse of discretion.

At trial, the State sought to introduce evidence that Summersett had previously been charged
with assault and battery with intent to kill (ABIK) stemming from an incident in which he shot
another person during an argument. The trial court held a hearing outside the presence of the
jury to determine the admissibility of this evidence.

During the hearing, the State presented the testimony of William Thrower, Summersett's
former attorney. Thrower testified that Summersett shot Ernie Riley in the foot during a
confrontation between the two in 1993. After the incident, Summersett fled the scene, but later
called Riley to apologize for the shooting, claiming it was unintentional and purely accidental.
Summersett was later found, arrested, and charged with ABIK. In his defense, Summersett
claimed Riley was a friend and that he inadvertently shot Riley while aiming the pistol towards
the ground. Thrower testified that Summersett ultimately entered a plea of nolo contendere to
the ABIK charge.

The State argued that Thrower's testimony was admissible to show lack of mistake or accident
by Summersett when he shot Grant in the present case. Summersett objected to the evidence
of the prior shooting, arguing the incident with Riley was not relevant because it was too
remote, dissimilar, and unrelated to the present charge and that admission of this evidence
would be highly inflammatory and unfairly prejudicial. He also argued that the State had failed
to offer clear and convincing proof of the underlying facts of the prior shooting.

The law in South Carolina regarding the admission of evidence of prior bad acts is well
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established. As a general rule, evidence of other crimes or prior bad acts is inadmissible to
show criminal propensity or to demonstrate the accused is a bad individual. State v. Pagan,
357 S.C. 132, 143, 591 S.E.2d 646, 652 (Ct. App. 2004). Such evidence is admissible,
however, when it tends to establish (1) motive, (2) intent, (3) the absence of mistake or
accident, (4) a common scheme or plan, or (5) the identity of the person charged with the
present crime. Rule 404(b), SCRE; State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). To be
admissible under one of these permitted exceptions, a prior bad act must first be established
by clear and convincing evidence. State v. Beck, 342 S.C. 129, 135, 536 S.E.2d 679, 683
(2000). Next, the record must support a logical relevance between the prior bad act and the
crime for which the defendant is accused. State v. Braxton, 343 S.C. 629, 634, 541 S.E.2d
833, 836 (2001). Finally, even if relevant, the trial court must exclude the evidence if its
probative value is outweighed by the danger of unfair prejudice. Rule 403, SCRE; State v.
King, 334 S.C. 504, 512, 514 S.E.2d 578, 582 (1999). Of course, the decision to admit
contested evidence is entrusted to the sound discretion of the trial judge. State v. Wilson, 345
S.C. 1, 6, 545 S.E.2d 827, 829 (2001). .

In the present case, the trial court admitted the evidence of the prior shooting under the
absence of mistake or accident exception to Rule 404(b), SCRE, and Lyle. However, it limited
its ruling to admission of the underlying conduct, not admission of the resulting conviction.
Summersett now contends the admission of this evidence was an abuse of discretion. We are
unpersuaded. : :

A. Clear and Convincing Evidence

. First, we find no reversible error in the trial court’s finding there was clear and convincing
evidence of the prior shooting. “When considering whether there is clear and convincing
evidence of other bad acts, this court is bound by the trial judge’s factual findings unless they
are clearly erroneous.” State v. Tutton, 354 S.C. 319, 325, 580 S.E.2d 186, 189 (Ct. App.
2003); see also State v, Wallace, 364 S.C. 130, 611 S.E.2d 332, 335 (Ct. App. 2005) (noting
that “[tlhis court does not re-evaluate the facts based on its own view of the preponderance of
the evidence but simply determines whether the trial court’s ruling is supported by any
evidence”). In this case, there is evidence in the record in the form of William Thrower's
detailed testimony concerning his direct knowledge of the prior shooting and Summersett's
subsequent claim of accident. The determination as to whether this testimony clearly and
convincingly established that the prior shooting occurred is a matter well within the trial court's
discretion. Tutton, 354 S.C. at 325-26, 580 S.E.2d at 190. We find no abuse of that discretion

in light of Thrower's proffered testimony.

B. Relevance Under the Absence of Mistake or Accident Exception to
Lyle

Having found the record supports the trial court’s ruling that Summersett committed the prior
bad act, we must next determine whether there is a logical relevance between the prior act and
the crime charged. We find this necessary connection is sufficiently established.

The determination of logical relevancy does not depend simply upon an enumeration of the
similarities between the two incidents. Rather, the evidence in question is relevant if it tends to
prove or disprove a material fact or element of the crime charged. See State v. Bell, 302 S.C.
18, 28, 393 S.E.2d 364, 369 (1990); State v. Fletcher, 363 S.C. 221, 241, 609 S.E.2d 572, 582
(Ct. App. 2005). “[I}f [the evidence of the other crime] is logically pertinent in that it reasonably
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tends to prove a material fact in issue, it is not to be rejected merely because it incidentally
proves the defendant guilty of another crime.” Lyle, 125 S.C. at 416, 118 S.E. at 807.

The material fact at the very center of this case concerns whether Summersett intentionally or
accidentally shot the victim. The evidence of the prior shooting of Ernie Riley is directly .
probative on this critical question of fact. Evidence in the record indicates that, in both
incidents, Summersett engaged in a violent confrontation—whether actual or threatened—uwith
an acquaintance. Both times Summersett wielded a firearm in a threatening manner. Ernie
Riley testified that, in the first incident, Summersett confronted him on the street, grabbed
Riley's gun, and threatened to shoot him. During this aitercation, Summersett fired the
weapon, striking Riley in the foot. Likewise, in the present case, Summersett entered a fight
brandishing a weapon, hammer cocked, and even used the firearm as a blunt-force object to
strike another person in the head. As in the Riley incident, Summersett fired the weapon
during the brawl, wounding another person—this time fatally. In both cases, Summersett fled
the scene and later claimed accident.

These closely parallel facts tend to prove Summersett acted with full knowledge of the risks
that obtain when brandishing and.using a firearm when engaged in actual or threatened
physical violence against another person. Such knowledge makes it substantially less likely
Summersett haplessly and unintentionally fired his weapon in the present case as he claims to
have done. The logical relevancy between the two incidents is therefore clear and
unmistakable.

We acknowledge that evidence of this prior shooting potentially paints Summersett as an
individual prone to deadly violence. This fact is not to be lightly dismissed. Nevertheless,
when, as in the instant case, the logical relevance between two incidents is clearly perceived,
we may not—consistent with the mandate of Lyle—choose to ignore the evidence of the prior
act simply because it incidentally proves the defendant is guilty of another crime.

C. Balancing Probative Value and Prejudice

Finally, even if the evidence is clear and convincing and logically relevant within a Lyle
exception, the trial court must exclude it under Rule 403, SCRE, if its probative value is
substantially outweighed by the danger of unfair prejudice to the defendant. See State v.
Weaverling, 337 S.C. 460, 468, 523 S.E.2d 787, 791 (Ct. App. 1999) (citing Rule 403, SCRE).
We find no abuse of discretion in the trial court's ruling that the Rule 403 balancing weighed in
favor of admitting the evidence.

In this case, the Rule 403 calculus is in our view a close one. We recognize that the violent
nature of the prior act and its similarity to the crime charged enhanced the danger of unfair
prejudice in this case. However, it is exactly these close questions that give rise to the
deferential abuse of discretion standard of review. Inherent in this standard is the well-settled
recognition that there are difficult evidentiary questions that turn on matters uniquely within the
purview of the trial court.

The trial court is uniquely positioned to make the careful, nuanced judgments required when
balancing fact-specific concepts like probative value and prejudice, and we are reluctant to
disturb the sound exercise of that discretion.[2] See State v. Adams, 354 S.C. 361, 378, 580
S.E.2d 785, 794 (Ct. App. 2003) (noting that the Court of Appeals should “review a trial court's
decision regarding Rule 403 pursuant to the abuse of discretion standard and are obligated to
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give great deference to the trial court's judgment”); State v. Grace, 350 S.C. 19, 28, 564
S.E.2d 331, 335 (Ct. App. 2002) (stating that “[a] trial court's decision regarding the
comparative probative value versus prejudicial effect of evidence should be reversed only in
exceptional circumstances”); State v. Hamilton, 344 S.C. 344, 358, 543 S.E.2d 586, 593 (Ct.
App. 2001) (opining that “[a] trial judge’s balancing decision under Rule 403 should not be
reversed simply because an appellate court believes it would have decided the matter
otherwise because of a differing view of the highly subjective factors of the probative value or
the prejudice presented by the evidence”), overruled on other grounds by State v. Gentry, 363
S.C. 93, 610 S.E.2d 494 (2005).

Because the balancing of probative value and the danger of unfair prejudice presented such a
close question in this case, we find the issue fell squarely within the ambit of the trial court's
sound discretion, and we are unpersuaded of the need to overturn the trial court's decision.

lll. Admission of Rap Songs

Summersett's final argument on appeal is that the trial court abused its discretion in admitting
two rap songs and related testimony into evidence. We disagree.

The State sought to introduce the rap songs into evidence in order to prove Jeremy Hawkins
was Summersett's intended target when he fired his handgun during the street brawl in April’
2002. Summersett admitted he participated in writing and producing both songs at his record
studio and admitted the lyrics directly refer to Jeremy Hawkins (specifically mentioned in the
song by his nickname, “Scrooge”). Importantly, Summersett does not deny the clear animus
towards Hawkins conveyed throughout the lyrics to these songs. For example, Summersett
explained that passages in the songs such as, “Now tell me how does it feel to be the snitch on
the block / You sold your soul to the devil cuz’ you have no heart,” refer specifically to the fact
that it was widely believed in the community that Hawkins was acting as a confidential
informant for federal authorities in an ongoing narcotics investigation. Along this same line, a
subsequent passage reads, “So you best check yourself, bulletproof yourself, and tell them
feds they best help you protect yourself.”

Other parts of the songs allude to Hawkins’ adulterous affairs with Summersett's girlfriend and
Summersett's own affair with Hawkins’ wife: “Now let me tell you something that's true / When
I was locked up, you f—ed my bitch and now I'm f-—ing yours too.” Agaln Summersett
admitted these lyrics refer specifically to Hawkins.

Defense counsel objected to the admission of these songs, arguing they were highly
inflammatory because of the profanity and violence depicted and were not sufficiently
probative of any intent by Summersett to harm Hawkins because the lyrics were too general or
vague and were written at a time too remote from the shooting. The trial court overruled the
objection and admitted the evidence with the following instruction to the jury:

If you should decide that the lyrics are generalized music lyrics, you must not
consider them in any way because generalized lyrics including any generalized
threats of violence found in a musical composition are not relevant in any way.

On the other hand, should you decide the lyrics are specific as to Jeremy Hawkins,
you may give those lyrics such weight, if any, as you deem appropriate only as to
issues of motive and intent about which issues | will fully explain in the law in my

http://www.sccourts.org/opinions/displayUnPubOpinion.cfm?caseNo=2005-UP-373 8/26/2010

93



- SC Judicial Department Page 9 of 10

concluding instructions to you.

“You must not consider these lyrics as evidence of the defendant’s character or in
any other way inconsistent with my specific instructions.

The trial court did; however, grant defense counsel's request that a transcript of the lyrics not
be admitted into evidence. Instead, the two rap songs at issue were played in their entirety to
the jury from a compact disc recording.

We find the trial court did not abuse its discretion in admitting the songs into evidence. Our
supreme court addressed a similar question concerning the admissibility of music lyrics in
State v. Cheeseboro, 346 S.C. 526, 552 S.E.2d 300 (2001). In that case, the trial court
admitted into evidence rap lyrics the accused had written in jail while awaiting trial for the
underlying murder charge. The lyrics at issue in Cheeseboro contained violent references to
“leaving no prints and bodies left in a pooi of blood.” Id. at 550, 552 S.E.2d at 313. Applying
the basic threshold relevancy analysis set out in Rule 403, SCRE, the supreme court found the
admission of this evidence was error because the lyrics lacked any connection to the crimes
committed: “We find these references too vague in context to support the admission of this
evidence. . . . [T]hese lyrics contain only general references glorifying violence.” Id. The court
therefore concluded that “[tlhe minimal probative value of this document is far outweighed by
its unfair prejudicial impact as evidence of appellant's bad character, i.e. his propensity for
violence in general.” id.

Applying the same Rule 403, SCRE, relevancy analysis in the present case compels a
different conclusion. Unlike the vague lyrics at issue in Cheeseboro, the songs admitted in the
present case—by Summersett's own admission—refer specifically to Jeremy Hawkins.
Instead of “general.references glorifying violence,” the songs in this case convey clear animus
in the form of violent and vitriolic lyrics directed at Hawkins. The message of these songs is
therefore clearly probative of Summersett's alleged motive and intent to kill Hawkins. While we
recognize the possibility that the jury could improperly consider the overall violence and
profanity of these songs as reflecting poorly upon Summersett’s character and his propensity
for violence in general, we find no abuse of discretion in the trial court's determination that the
danger of unfair prejudice is outweighed by the probative value that arises from the pointed
animus conveyed in these songs Summersett wrote and produced. Moreover, the danger of
unfair prejudice was diminished by the trial court's instruction to the jury as to the limited
purposes for which they could consider this evidence. Notably, Summersett raised no
objection to the adequacy of this instruction.

For these reasons, we conclude the trial court did not abuse its discretion in admitting the two
raps songs into evidence.

CONCL.USION

In sum, though we find this case presents a number of difficult evidentiary questions, we
conclude the trial court’s rulings did not exceed the prescribed legal and discretionary bounds
discussed above or otherwise rise to the level of reversible error. Finding none of
Summersett’s claims on appeal warrant reversal, we affirm his conviction in all respects.

AFFIRMED.
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HEARN, C.J., KITTREDGE and WILLIAMS, JJ., concur.

[1] In addition to the murder charge, Summersett was also charged with possession of a
firearm during the commission of a crime of violence. In light of the sentence imposed for the
murder conviction, the trial court found it unnecessary to pronounce sentence for the
conviction for possession of a firearm during the commission of a crime of violence.

[2] Viewing the record as a whole, it is notable that the Riley incident was only one of several
similar prior bad acts the State attempted to admit into evidence. Carefully applying the Lyle

analysis, the trial court thoroughly examined each of these prior acts to determine
admissibility—ultimately finding the Riley incident alone satisfied the standard for admission.
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JUSTICE PLEICONES: Petitioner was convicted of murdering his close friend Julian Grant a/k/a Dooley and

received a life sentence.[1] The Court of Appeals affirmed in an unpublished opinion,[2] and we granted his
petition for a writ of certiorari. We reverse.

FACTS

Petitioner admitted that he shot Dooley, but defended on the ground of accident. The State presented
evidence from which the jury could have concluded petitioner intended to shoot Dooley, as well as evidence
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that petitioner accidentally shot Dooley while intending to shoot Jeremy Hawkins a/k/a Scrooge, Dooley’s

cousin. There was evidence in the record supporting all three theories, and the case turned on witness
credibility.

In the late afternoon of April 15, 2002, a brawl broke out between petitioner’s cousin and Dooley’s brother.
The families were long time neighbors in a Charleston subdivision, and the young men were well-acquainted.
A second fight then erupted between petitioner’s brother and Dooley’s cousin, Scrooge. Petitioner's brother
was armed with a baseball bat given him by petitioner, while Scrooge, according to some witnesses, used a
gun to pistol whip the brother. Petitioner, who had a handgun, admitted approaching the pair and hitting
Scrooge, who was winning the fight, in the head with the gun. Petitioner claimed to have pulled the gun’s
hammer back before hitting Scrooge, a move designed to keep the gun from accidentally firing as it was
being used as a bludgeon.

As petitioner began hitting Scrooge, Dooley intervened and pushed petitioner away. According to the
defense witnesses, after Dooley shoved petitioner, petitioner began to fall backwards into a ditch. Dooley
reached out to catch petitioner, but petitioner hit the ground, the gun discharged, and the bullet hit Dooley
who was in the act of reaching/falling towards petitioner. The State's eyewitnesses, in contrast, testified that
petitioner pointed the gun at Dooley, who was shot as he backed up with his hands in the air. Other
prosecution witnesses testified that after the shooting petitioner, who was emotionally distraught, left the
scene but admitted in phone calls that he meant to shoot Scrooge but accidentally hit Dooley.

Dooley was shot in the chest and bled to death.

The evidence established that petitioner and Dooley were good friends. Moreover, it established pre-existing
animosity between Scrooge and petitioner based upon Scrooge's affair with petitioner's girlfriend/fiancé, and
petitioner's subsequent affair with Scrooge's wife. Animosity existed as well because Scrooge had become 3

federal drug informant. There was also evidence that petitioner had threatened Scrooge with a gun the
previous Thanksgiving.

ISSUES

The Court granted certiorari to consider three evidentiary issues:

1) Whether the Court of Appeals erred in finding no reversible error in the trial court’s ruling
permitting the State to cross-examine petitioner about his out-of-wedlock children?

2)  Whether the Court of Appeals erred in finding no reversible error in the trial court's decision
to admit a prior bad act? '

3)  Whether the Court of Appeals erred in finding no error in the trial court’s ruling admitting rap

lyrics containing death threats against Scrooge written, sung, and produced in part by
petitioner? 4

We find the Court of Appeals erred in affirming the first two challenged rulings, and reverse and remand for a
new trial. With regard to the rap lyrics and any resulting prejudice, their admissibility at petitioner's next trial
will depend, in large part, upon the evidentiary showing made in that proceeding. Accordingly, we do not

address the merits of that issue here, but admonish the State and the circuit court upon retrial to exercise
caution if this issue is raised.

Impeachment/Character Evidence

On direct examination, petitioner testified to his activities on April 15, 2002, including references to taking his
son Ques to school, and to planning to pick him up afterwards as he ‘normally” did. Petitioner explained that
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he did not attend Ques' late afternoon baseball game as he “normally” did because of car trouble. This
testimony was offered to explain why petitioner had a baseball bat in his automobile which he acknowledged
giving to his brother.

The State’s cross-examination of petitioner commenced with this exchange:

Q.  Alliright, [petitioner]. By way of background, let's get some clarity on some of these things.
You were talking about you have one child?

Na.

You actually have five children; don’t you?

Six.

Six children?

Yes.

By how many different women?

Five.

So you have six children by five different women?

Yes.

o » o » 0 >» O > 0 P»

Okay. Have you ever had any of those children while you were in wedlock with your wife?
Did you ever have any children out of wedlock?

A. I'm not legally married.
Q. Okay. So you just have children --
(Petitioner's Attorney): Objeétion. If we could approach.

A bench conference followed during which petitioner's attorney objected, saying “I'm aware this is cross-
examination but this seems like it is more character evidence.” The solicitor responded that his question was
proper because (1) petitioner “put his character on the stand” (2) [petitioner had claimed to be] “good family
man with one child and all of the testimony has been about the one child” and (3) “there had [already] been a
lot of testimony about adultery in the evidence.” Petitioner's attorney pointed out, however, that the solicitor

had not objected to his cross-examination of various State’s witnesses about their adultery, to which the
solicitor responded “Because it is relevant.”

The judge found the solicitor's cross-examination proper because petitioner had been portrayed “as if he is a
good person and he only has one child.” The State reinforced the trial judge’s misimpression that petitioner
had testified he only had one child: although petitioner's attorney pointed out petitioner had never so testified
his objection to this line of questioning was overruled. The interrogation continued, during which, among
other things, the solicitor challenged petitioner to name the mothers of his children.

The Court of Appeals held that petitioner's attorney’s objection to the cross-examination may have been
untimely, and thus the propriety of the cross-examination may not have been preserved for appellate review.
We disagree. The cross-examination began with an unusual series of questions and it was not immediately
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apparent that the solicitor was delving into the number of petitioner’s children and his relationship with them
and their mothers. We find the objection was timely.

Next, the Court of Appeals found that it was unnecessary to decide whether petitioner put his character trait
as a good father in issue during his direct examination or whether he had merely been testifying to a narrative

of events. We find petitioner did not put his character as a good father in issue. Moreover, while the number

of children and mothers is undoubtedly probative of petitioner’s fertility, and may raise doubts about his
commitment to societal conventions, it sheds no light on whether or not he is a good father to those children.
Even if petitioner had put this character trait in issue, the cross-examination was not relevant.

Before this Court, the State has taken a different tack, arguing that the evidence was elicited not as character
evidence but rather to impeach petitioner’s testimony. We are unable to discern what in petitioner’s direct
testimony was impeached by the evidence of his six out-of-wedlock children and their mothers’ names.

The ultimate ruling by the Court of Appeals was that any error in permitting this testimony was harmless in
light of the other evidence of petitioner’s promiscuity, that is, that petitioner had had a sexual relationship with
Scrooge’s wife. We are not confident that a single adulterous relationship equates to “promiscuity” in the
same sense that fathering six children by five different women does, and thus do not agree that this evidence
was harmless because it was merely cumulative to other evidence of promiscuity.

In short, petitioner did not put his character as a good father in issue, nor is evidence that he has fathered six
children by five mothers probative whether he is, in fact, a good father. Further, adultery with a married
woman does not make one “promiscuous” as that term is commonly understood and thus the evidence of
petitioner’s out-of-wedlock children was not cumulative to the evidence of his adultery. The State's cross-
examination was not designed to elicit any evidence probative either of petitioner's guilt or of his credibility,
but rather was intended solely to paint him as a person who does not respect societal norms, and to suggest
that he was an irresponsible individual who did not even know the names of his children’s mothers. The
circuit court erred in allowing this questioning, and the Court of Appeals erred in deeming it “cumulative.” We
find both error and prejudice. We need not decide, however, whether this error alone would warrant reversal
in light of a second erroneous evidentiary ruling by the trial court.

QOther Bad Acts

As mentioned above, the State presented two different theories: either petitioner intentionally shot Dooley, or
Dooley was hit as petitioner targeted Scrooge. Petitioner's defense theory was accident; that is, that the gun
discharged accidentally when he hit the ground as he fell backwards.

In 1993, petitioner fired a shot which struck an acquaintance of petitioner's, Ernest Riley, in the foot.
Petitioner was charged with assault and battery with intent to kill in connection with that shooting, and
eventually pled nolo contendre to the charge. The State sought to introduce evidence of this event under

Rule 404(b), SCRE and State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923), to show the absence of accident or
mistake in the Dooley shooting.

The issue arose after attorney Thrower testified as a defense witness to post-shooting telephone
conversations on April 15 in which petitioner maintained he had accidentally shot and killed Dooley. Before
beginning Thrower's cross-examination, the State sought a ruling whether it could examine Thrower about
the Riley case in which he had represented petitioner. The State maintained the Riley shooting was
probative of petitioner's current claim of accident because he had previously claimed that the shooting of
Riley, also an acquaintance, was likewise an accident. Petitioner's counsel protested that, among other
things, in this case petitioner claimed to have accidentally fired the gun, while in the Riley case he admitted -
intentionally shooting at the ground, but that Riley was accidentally injured when the bullet ricocheted and hit
his foot. Moreover, the State argued “similarity” in that both shootings took place in the Orleans Wood
subdivision, in both cases petitioner fled from the scene, and in both cases he subsequently maintained in
phone conversations that the shooting was accidental. Petitioner's attorney protested that these were
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completely separate incidents, and that petitioner was not using “accident” in its legal meaning. The judge

eventually ruled that the Riley shooting admissible to show an absence of mistake or accident in the Dooley
shooting.

Thrower then testified before the jury to the facts, as he recalled them, surrounding the 1993 Riley shooting,
but his recollection was vague. The State later called Riley. He testified that petitioner had gotten in a fight
with Riley's fiancée's sister and pulled a gun on her. Riley “confronted” petitioner about this incident, and two
days later petitioner “confronted” Riley, and pulled a gun on him, pointing it at Riley’s head. Riley testified he
told petitioner to go ahead .and kill him, since everyone knew petitioner carried “a little .22 that would usually
crap on him" and therefore was not afraid. In fact, it was as petitioner was pointing the gun down that it fired:
the bullet hit the ground and ricocheted up, hitting Riley in the heel. .

The Riley shooting is not probative whether the Dooley shooting was an accident, intentional, or
unintentional. The facts of these two shootings are not analogous to a situation where, for example, a man
who is on trial for shooting and killing his second wife claims accident, having previously “accidentally” shot
and killed his first spouse. Here, there is no “logical relevance” between the two shootings. State v. Lyle,
supra; State v. Braxton, 343 S.C. 629, 541 S.E.2d 833 (2001).

The admission of the Riley shooting was prejudicial error and the Court of Appeals erred in deferring to the
trial judge’s discretion in admitting this evidence. This error alone, but especially in combination with the
improper cross-examination of petitioner, requires we grant a new triat on both charges. Accordingly, the
decision of the Court of Appeals affirming petitioner's convictions and sentence is

REVERSED.

TOAL, C.J., MOORE, WALLER and BEATTY, JJ., concur.

[1] He was also convicted of possession of a firearm during the commission of a crime of violence but
received no separate sentence.

[2] State v. Summersett, Op. No. 2005—UP-373 (S.C. Ct. App. filed June 10, 2005) (App. pp. 819-827).
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