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. FORM 4 )
STATE OF S‘%UTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley )
IN THE COURT OF COMMON PLEAS CASE NO. 2011 CP-08-1840
BP Amoco Chemical Company ‘ City of Charleston: Tract 7, LLC; Cainhoy

Land & Timber, LLC, and Southern Timber, LIC

PLAINTIFF(S DEFENDANT(S)
‘ Attorney for : [ ] Plaintift - [] Defendant
Submitted by , . or
[ ] Sci-Represented Litigant

‘DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This aclion came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came 1o trial or hearing before the court,
The issues have been tried or heard and a decision rendered. [[] See Page 2 for additiona) information.
ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [[] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Setded); [] Other
ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy:
{1 Binding arbitration, subject to right to restore to confirm, vacate or modity
| arbitration award; [ ] Other »
{J DISPOSITTION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [] Reversed; [] Remanded; [] Other

NOTE:  ATIORNEYS ARE RESPONSIBIE FOR NOTIFYING LOWER COURT. TRIBUNAL. OR:
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order (formal order to follow) [X] Statement of Judgment
by the Court: This case vume before the Court on Octlober 20, 2014, on Detendants’ Cainhoy. Land & Timber,
LLC, and Southern Timber, LLC, Motions to Dismiss Plaintif s claims pursuant to SCRCP Rules 8(a) and
12(b) (8). The| Court hereby GRANTS Defendants' Cainhoy Land & Timber, LIC, and Southern Timber, LLC s

Motions to Dikmiss.

X O

a 0O

ORDER INFORMATION
This order [] £nds [ does not end the case. o = b
Additional Infprmation for the Clerk : o bl )
~ EEpa P
— . - :
INFORMATION FOR THE JUDGMENT INDEX o

. £33
Complete thig section below when the judgment affccts title to real or personal propertyccﬁgi;l?anmmoulﬁ'i
o 3

should be enrplled. If there is no judgment information, indicate “N/A” in one of the boxes ", rHy
Judgment in Favor of Judgment Against Judgment Amo@m’ 0 be Fhrolledt?
(List name(s) below) (List name(s) below) (List amoant(s) belem)
B T
$
$ .
P :

If applicable, describe the property, including tax map information and address, referenced in the order:

H

The judgment snfopnation above has been provided by the submitting party. Disputes concerning the amounts contained in thig
form may by addressed by way of motion pursuant v the SC Rules of Civil Procedure. Amounts to be compuicd such as interest
ar addtiong] axabjc. costs not available @1 the time 1he form and fina} order are submitted to the judge may be provided 1o he
ot Ritle gbstyactors and researchers should refer to the official court order for judgment details. :

-
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Circuit Court iJudge
!

i

This judgment was entered on the day of
placed in the appropriate attorney’s box an lhlS
10 parties {whun appearing pro se) as lollows:

Judge Code " Date

’ L‘[ Clerk of Court Office Use Only

2(l nd ailed first class or
day o 2§X f{“ 10 altorneys of record or

ATTORNEY(5) FOR THE PLAINTIFF(S)

Court Reporter:

Ammfm"@vwmu

CIERK OF CAYRT

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON

PAGE L

This action cathe to trial or hearing before the court. The issues have been tricd or heard and a decision rendered.

[

SCRCP Form #C (03/2013)
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- . |
STATE OF $OUTH CAROLINA ) IN THE COURT OF COMMON PLEAS |

1 ) - FORTHE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2014-CP-08-1840

BP AMOCQ CHEMICAL COMPANY,

é Plaintiff,
ORDER

V8.

CITY OF CHARLESTON;. TRACT 7,
LLC; CAINHOY LAND & TIMBER,
LLC; AND $OUTHERN TIMBER, LLC

Wy~
) Rl

b

40 Mgty
& AT

Defendants.

MG

1800J

H¥!
1G:1 W4 N1 AONRIOL

35 ALNACD A313

THIS MATTER LAME. BEFORE THE COURT on the Motions to Dismiss filed by.
Defendants _,dmhoy Land & Timber, LLC dnd Southern Timber, LLC, (hcrcmdftcr referred to
as “these Detendants ") pursuant to South Carolina Rules of Civil Procedure 8(a) and 12(b)(6). :
This lis an action challengmg the enactment of ordinances re-zoning properties belongingi
i
to the three landowner Defendants, Tract 7, LLC, Cainhoy Land & Timber, LLC, and Southern§
Timber, LLIC. These properties, totaling some nine thopsand acres, comprise “Cainhoy?
Plantation,” p Planned Unit Developnient (PUD) located within the City of Charleston. Two of
‘thc landowncr Defendants, Cainhoy Land & Timber, LLC, and Southerh Timber, LLC, move tu
dismiss the c]almq in the Complaint relating to them because’ lhelr propemcs do not adjomg
Plamtlﬂ’ S pq'operty, and thus, these Defendants allege that Plaintiff BP does not havc standing to
challenge the re-zoning.

In addition, these Defendants asser( that the action against them is untimely because this

suit was fileg more than sixty days after their re-zoning ordinances were enacted.

Pag %
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L |
For t*le reasons set forth below, these Defendants’ Motions to Dismiss are GRANTED.

FACTUAL BACKGROUND

On ATugust 15, 2014, BP Amoco Chemical Company (hereiﬁaf{er referred to as “Plaintiff

BP”) filed dae instant-action asserting the following four causes of action against the City of

|

Charleston; !Tract 7, LLC; Cainhoy Land & Timber, LLC; and Southern Timber, LLC

(hereinafter | collectively referred to as “Defendants™): (1) declaratory judgment that City

l
Ordinances i2014 -25, 2014-26, 2014-82 violate the Soulh Carolina Local Government

Comprehcns'we Pldnnmg Enabling Act of 1994; (2) declaratory Judgment thal City Ordmdncesé
2014-25, 20'?4-26, and 2014-82 violate City Ordinance § 54-255; (3) declaratory judgment thatg
City Ordim%nces 20]4-25 2014-26, and 2014-82 violate the Separation of Powers andé
_ Nondclcgau}m Doctrines under the South Carolina Coneutut]on and (4) declaratory Judgment.
that City Orglinances 2014- 25 2014-26, and 2014-82 violate City Ordinance § 54-254. Ph;mtlffl
BP is asserting additional causes of action against the City of Charleston and “Tract 7, LbC
Plaintiff BP jaiso is secking injunctive relief against all Defendants. E
Specifically, Plaintiff BP brings its claims -pursuant to S.C. Code Ann. § 6-29-76U(C),§-

“which proviges that “{a]n owner of adjoining land or his reprcsentative has standing to bring an

action contebling the [zoning] ordinance or amendment; howevef, this subsection does not create!
any new subjstantive right in ény party.”

Plaintiff BP alleges that in 2013 the Defendants, owners of Cainhoy Plantation, decidedé

to develop the land as a mixed usc development that could include over 18,000 rc:sidentiaﬁ2
dwelling un}its. According to the Complaint, the owners of Cainhoy Plantation recommendcdi
amendmenh to the PUD Ordinance that were wmxdered by the City Plannmg Commission dnd

later by Cll} Councnl On November 6, 2013 City Counu] enacted the amcndmems to the PUD
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| | |
Ordinance. '}l‘rac‘l 7,-LLC, Cainhoy Land & Timber, LLC and Southern Timber, LLC submitted
three separal{e Cainhoy PUD Master Plan applications to the City on January 24, 2014.! The
Planning Co{hmission recommended approvai of the master plan on February 6, 2014, and held a
- public hearii\g 0r1>February 11, 2014. Plaintiff BP spoke with the owners of the proposed

development| of Cainhoy Plantation following that hearing, expressing the need for more time to '

study the size of a buffer area between the planned residential development and Plaintiff BP’s

property to epsure the safe and compatible co-existence of Plaintiff BP’s plant and the residential
developmenti.
| On Hebruary 25, 2014, a 'rcprcscntativc of Plaintiff BP addressed City Council andé
requested a deferral of all ordinances related to the Cainhoy PUD Master Plan and developmemé
of Cainhoy :Plantation. After being asked to defer the ordinances, the owners of Cainhoyé

Plantation agreed to defer action only with respect to the Tract 7 Master Plan. The City of

Charleston approved Ordinance 2014-25, which is the Cainhoy Land & Timber PUD Master
Plan and Zoj ihg Text, and Ordinance 2014-26, which is the Cainhoy-ST (Southern Timber)é
PUD Master [Plan and Zoning Text.

After‘City Council deferred second and third reading of the Tract 7 ordinance, Plaintifﬁ

BP delcnninéd that a buffer area on Tract 7 alone would be sufficient. Plaintiff BP and Tract 7,

LLC continui:d negotiating potential options for a buffer area on Tract 7. On June 10, 2014, they

T

signed a h:ttl:r of Intent to negotiate an option agreement for purchase of land, but as of June 17,
| ‘ I

2014, they h?d not reached agreement on the terms of the option. In reliance upon the Letter ofg

Intent, Plaintiiff BP did not request City Council to defer adoption of the Tract 7, LLC M_aster%
t :

i
i
i
!
i

" The Cainhoy T7 PUD Master Plan & Zoning Text, Cainhoy Land & Timber PUD Master Plan & Zoning Text, and
the Cainhoy-S'1} Master Plan & Zoning Text are referred to llectively as the Cainhoy PUD Master Plan.
b ’ :

0

'
1
i
I
1
'
1
'
|

| i

|
| :
i :
|
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Plan and Zoning Text at the meeting on June 17, 2014, and the City Council adopted Ordinance :

2014-82 relaﬁng to the Tract 7 Master Plan.

STANDARD OF REVIEW

In co ﬁsidering a motion to dismiss under Rule 12(b)(6), “the trial court should consider
only the allefgations set forth on the face of the plaintiff’s complaint.” Plyler v. Burns, 373 S.C.

637, 645, 641'57 S.E. 2d 188 (2007), citing Stiles v. Onorato, 318 S. C. 297, 300, 457 S.E. 2d 601,

602 (1995). :"The question prgsented is whether, in the light most favorable 1o the plaintiff, and !
with every dSubt resolved in his behalf, the complaint states any valid claim for relief.” Plylef,
373 S.C. at 647, citing Toussaint v. Ham, 292 S.C. 415, 416, 357 S.E.2d 8,.9 (1987). If those
facts and infc.;rences would entitle the plaintiff to relief on any theory, then a dismissal for failure

to state a clajm is impropei'. Huckworth v. Greywood at Hammett, LLC, 385 S.C. 110, 115, 682

S.E2d 871,:874 (Ct. App. 2009). A motion under Rule 12(b)(6) does not admit legal

conclusions b]leged in the Complaint, and it does not admit inferences that the plaintiff draws
from the facis. Charleston County School District v, Laidlaw Transit, Inc., 348 S.C. 420, 425-

26,559 S.E.3d 362, 364-65 (S.C.App. 2001) (cert. denied 2002).

: ANALYSIS

Defeljﬁdants Cainhoy Land & Timber, LLC, and Southern Timber, LLC, move tb dismiss
Plai'ntiff's C(i)mplaint on the ground t.hat Plaintiff BP lacks staﬁding to challenge their re-zom'ngg
ordinances. | | z
A pai:éty may have standing through: (1) the “rubric of constitutional standing”; (2) by

statute; or (3§) under the “public importance™ exception. Freemantle v. Preston, 398 S.C. 186, -

192, 728, S.B.2d 40 (S.C. 2012) (citing ATC South, Inc. v. Charleston Cnty., 380 S.C. 191, 195,

: r
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669 S.E.Zd 387, 339 (2008)). Plaintiff BP claims to have standing pursuant to S.C. Code § 6-29- ;
760(C) and tl;l)rough the public importance standing doctrine.

To qu;\lify for constitutional standing, a plaintiff must have first suffered>an injury in fact

which is “cohcrete and particularized, and actual or imminent. not conjectural or hypothetical.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed. 2d 351 (1992) |

{internal quoralit)ns and citationé omitted);, Sea Pines Ass'n for Prof. of Wildlife, Inc. v. S.C.
Dep't of Natklral Res., 345 S.C. 594, 550 S.E.2d 287 (2001); Davis v. Richland Cnty Council,
372 S.C. 497 642 S.E.2d 740- (2007) For an injury to be particularized, it must affect the
plaintiff in a personal and individval way. Carnival Corp. v. Historic Ansonborough

Neighborhoofd Ass’n, 407 S.C. 67, 753 S.E.2d 846 (2014) (citations omitted). *“[A] plaintiff

raising only b generally available grievance about government—claiming only harm to his and ;
every citizen{s interest in proper application of the Constitution and laws, and seeking relief that

no more dirgetly and tangibly benefits him than it does the public at large—does not possess

standing.” ITId at 75; qzzf)r{ng Lujan, 504 U.S. at 573-74, 112 S.Ct. 2130 (intcrnal citations§
omitted). Thfi:;e must also be a causal conncction between the injury complaincd of that is fairly
traceable to ;ihe conduct of the defendant. Lujan, 504 U.S. at 560-61 (intcrnal quotations and
citations omii;ited). Finally, the third element requires that the plaintiff show that hé is likely to
receive a favorable decision from the courts as to the merits of his claim if he is deemed 10 have
standing in thls initial inquiry. Id.

Stanqmg to challenge a zoning ordinance is governed by statute. Plaintiff BP asserts thdl
it has statuto[ry standing to pursue its claims in this matter pursuant to S C. Code Ann. § 6-29- :
760(C), whlqh provides that “[a}n owner of adjoining land or his represcntative has standing to

bring an acti?n contesting the ordinance or amendment; however, this subsection does not create

RECORD 007
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any new subsitantive right in any party.” Although the Complaint alleges that the Defendant Tract
7, LLC, ownk property that is adjacent to and immediately south of the Plaintiff BP's Property,

the. Complau?t does not allege that the property owned by Defendants Cainhoy Land & Timber,

LLC, or Sm}!lhern Timber, LLC, is adjoining to the Plaintiff BP's property. The Complaint

alleges that the three Defendant landowners are “affiliated entities that share common ownership

and mdndgcqncnt and are associaled with the Guggenheim and Lawson-Johnson families and ;

certain trusts established thereby™ and that the Defendants “collectively own threc (3) tracts .

which are cpmmonly known as and referred to, collectively, as Cainhoy Plantation.” The%

Complaint aileges that Plaintiff BP’s property adjoins Cainhoy Plantation, but it is clear fromé »

that Plamtxfﬂ BP’s property does not adjoin the properties of the Defendants Cainhoy Land &
Timber, LLQ or Southern Tlmber LLC. The Complaint alleges that their properties are separate
tracts, separgtely owned, and subject to separate zoning ordinances. These properties aref§
separated frq::cm Plaintiff BP’s properties by the 1,573.5 acre Tract 7 property and Flagg Crcek.;

Cainhoy Laqd & Timber, LLC, and Southern Timber, LLC, arc not parties to the Letter of lntent§

between Pldlptlff BP and Tract 7, and Plaintiff BP does not seek a buffer on their propertics.

S.C {Code Ann. § 6-29-950 provides standing to sue for violations of zoning ordmances,§
confers stanqlmg on owners of “adjacent or neighboring property.” (emphasis added). S.C. Code '

Ann. § 6- 29-760(C) under which Plaintiff BP claims standing, allows suit to be brought only by :

owners of adjommg property, not “neighboring™ property. The difference in the plain languageg

ot the statutq reflects legislative intent to narrowly limit standing to challenge zoning ordinances.’

The properties of Cainhoy Land & Timber, LLC, and Southern Timber, LLC, might beé

considered r{;eighboring properties of Plaintiff BP becausc they are part of Cainhoy Plantation;é

however, thelZy are not adjoining properties.

Paga g o
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Plaintiff BP fails to allegeq that‘ it owns property adjoining the properties of Defendants
Cainhoy Lanqi & Timber, LLC, and Southern Timber, LLC. Sectlon 6-29-760(C) is inapplicable
dnd does not:prov:de Plaintiff with standing to assert its zoning claims. See Carnival Corp.,
supra, 407 SF, at 79 (holdmg that because p]amnffs failed to allege that thcy were neighboring
or adjacent plifzoperty OWRETs as set forth in the statutory requirement for standing, that statute was
inapplicable z%nd did not provide them with standing to asscrt their zoning claims).

Plaintiff BP also’ claims to have standing pursuant to the public importance standing
doctrine. In éouth Carolina, “courts recognize an exception to the requircment that a plaimit‘f
possess stanqmg where ‘an issue is of such public importance as to require its resolutlon for
future gu1dan§:e Carnival Corp., 407 S.C. at 853-54 (quoting Davis v. Richland Cnty. C(mncil,
372S.C. 497%; 500, 642 S.E.Zd 740, 741 (2007)). “In cases falling within the ambit of important
public interesizi, standing is conferred ‘without requiring the plaintifY to 'show he has an interest
greater than q%ther potential plaintiffs.”” Freemantle v. Preston, 398 S.C. 186, 193, 728 S.E.2d 40
(S.c. 2012) (é;‘iling Davis v. Richland Cnty Council, 372 S.C. a1 500, 642 S.E.2d at 741-42). |

In deéermining whether the public importance exception to standing could apply to
Plaintiff BP in this case, the Court must consider whether the issues in this case are of such
public importi?nce as to require resolution for future guidance. Fundamentally, the issues in this
case are wheéher the zoning ordinances related to the property owned by Defendants Cainhoy
Land & Tnml?er LLC and Southern Tlmbcr LLC, Ordinance 2014-25 and Ordinarice 2014-26, ;
are invalid, null and void, as v10[at1ve of the South Carolina Local Government Comprehensive :
Planning Enai?)llng Act; Article-1, Section 8 of the South Carolina Constitution; various City :
Ordinances; and the South Carolina Coastal Tidelands and Wetlands Act. These claims are

generally limiited to the facts of this case and the enactment of zoning specific to Cainhoy :
! .

a Jc{\ro
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Plantation. 'Ifhe resolution of these claims is undoubtedly important to the parties, but it is not of :
such precedeﬁtial importance that public interest demands waiver of constitutional and statutory

standing reqlflirements. See Carnivd! Corp. v. Historic Ansonborough Neighborhood Ass’n,

supra, 40? S£;C. 67, 753 S.E:2d 846 (2014). Further, to the extent that such public importance
might exist l‘!l the resolution of the iésues_presented in this case, these issues can be resolved in
the claims asiée'rtcci against the City of Charleston or Tract 7, LLC. No compelling reason exists ,
to waive the f{istanding requirements as td Plaintiff BP’s claims against Cainhoy Land & Timber,
LLC, and SO;Jthern Timber, LLC. The public importance exception to standing does not apply
here.
Furthqi%:r, if Fhis Court were to find that Plaintiff BP had standing to challenge the subjcct
zoning ordin{f&nces, its claims are untimely as to Defendants Cainhoy Land & Timber, LLC, and
Southern Tiniibcr, LLC. S.C. Code Ann. § 6-29-760(D) provides, “No challenge to the adequacy
of notice or (éhallenge to the validity of a regulation or map, or amendment to it, whether enacted
‘before or aflér the effective date of this section, may be made sixty days aftcr the decision of the'f
governing b(,%)dy if there has bheen substantial compliance with the notice requirements of this ;
section or wtth established proccdures of the governing authority or the planning commission.”
Ordinances 2E014-25 and 2014-26, which pertain to these Defendants, were enacted on Fcbruary%
25, 2014. Thls lawsuit was not filed until August 15, 2014, which is more than sixty days after
the cnactmegn of these ordinances. For this reason, this suit is untimely as to Defendamsé
Cainhoy Lanld & Timber, LLC and Southerr; Timber, LLC.

Plainiiff BP alleges that the Cit); failed té comply with the notice requirements set forth

in S.C. Code. § 6-29-760. South Carolina law does not specifically define substantial.

compliance in regard to S.C. Code Ann. § 6-29-76((D); however, South Carolina courts have

' Page § ¢f
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held that sub$tant|al compliance is met if the purpose of a statute is achieved. See, e.g., Qualzty i '

Towing, Inc tv. City of Myrtle Beach, 345 S.C. 156, 16465, 547 S.E.2d 862, 866 (2001) |
(looking to the clear ldngudgc and express purpose of a federal act to determine whether
substantial cdmphance occurred); Davis v. NationsCredit Fin. Servs. Corp., 326 S.C. 83, 86, 484
S.E.2d 471, ?72 (1997) (looking to the purpose of a statute in determining whether substantial
compliance ofccurrcd). Thereforc, the language and purposc of thé statutc must be considered to
determine wl‘égelher there was substantial compliance. S.C. Code §§ 6-29-760(A) and (B) set forth
the notice rq?quirements for amendments to zoning regulations or maps. Section 6-29-760
cnﬁmcratcs tlhc rcquircnichts for public hearings. The public hearings must be advertised and in
cases involviing rezoning, conspicuous notice must be posted on or adjacent to the property .
affected. Id.

The (§0mplainl does not allege that Plaintiff BP was prejudiced by any alleged failure of
substantial Cafmpliance with the notice requirements. In fact, the Complaint alleges that the City :
Planning Coénmission had a public hearing on February 6, 2014, wherein the Planning :
Commission recommended approval of the Cainhoy PUD Master Plan. Thereafter, on February -
11, 2014, the’ C1ly Council held a public hearing on the Cainhoy PUD Master Plan during which
many mdnwduals expressed opinions about the Cainhoy PUD Master Plan, including individuals :
associated wllh historical preservation organizations, ‘members of the news media, and residents
of the Cainhéy, Huger, and Wando Communities. The Complaint further alleges that following
the February‘ 11 hearmg, a representative of Plaintiff BP spoke with owners of Camhoyg
Plantation followmg the meeting. Plaintiff BP alleges that on February 25, 2014, a representative
" of Plaintiff E}’ addressed City Council and requested that they defer cnacting the ordinances.

Based on Plaj ntiff BP’s and other interested parties® attendance at the public hearings, it is clear .

Page 9jof
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that the notiéce served the objective of informing the public,l including Plaintiff BP, of the
pendency of lhe zoning amendments. The essential objectives contemplated by Sections 6-29-
760(A) and (B) were thus satisfied.

The slélort time limit for challenging a zoning ordinance reflects the public policy in favor

of certainty ahd stability of land use regulation. This policy would be disserved by nullification °

of the time lixi;‘nil because of a governmental entity’s technical or insubstantial failure to comply

wiih the notidiée requirements. The Court finds that P'laintiff BP had prior notice of the abproval :
of the Cainhofiv Plantation Master Plan. Plaintiff BP is not left without a remedy by the dismissal
of its claims ré;lating to Defendants Cainhoy Land & Timber, LLC, and Southern Timber, LLC. .
| CONCLUSION

For the foregoing reasons, the Court hereby GRANTS the Motions of Defendants
Cainhoy Land & Timber, LLC, and Southern Timber, LLC’s to Dismiss pursuant to Rule ‘
12(b)(6) and éﬁsmisses the claims ti)at pertain to Cainhoy Land & Timber, LLC, and Southern .
Timber, LLC,éwith prejudice.

IT IS §0 ORDERED!

November ‘ 2,2014

Page 10 of 10
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE ol
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For Clerk of Court Office Use Only
~
This judgment was entered on th day of [5and a copy.mailed first class or
placed in the appropriate atiorney’s box on thi day offAZug0 [gl to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY (S) FOR THE PLAINTIFF(S) A ORNEY(S) FOR '[éE DEFEND {(S)

"CLERK OF CUURT

B

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF BERKELEY )y CIVIL ACTION NO.

BP AMOCO CHEMICAL COMPANY,

Plaintiff, .

vs. COMPLAINT ¢
CITY OF CHARLESTON; TRACT 7, LLC;
CAINHOY LAND & TIMBER, LLC; and
SOUTHERN TIMBER, LLC, -

Defendants.

N N N N N Nt e’ e N N’ N’

Plaintiff BP Amoco Chemical Company, complaining of the Defendants, alleges and says

as follows:

PARTIES, JURISDICTION, VENUE AND STANDING

1. This 1s an action for declaratory relief under the South Carolina Declaratory
Judgment Act, S:C. Code §§ 15-53-10, et seq., and other legal, injunctive, and equitable relief as
more fully set forth herein.

2. Plaintiff‘BP Amoco Chemical Company (‘“Plaintiff” or “BP”) is a corporation
organized and existing under the laws of the State of Delaware and does business and owns
property in Berkeley County, South Carolina.

3. Defendant City of Charleston (the “City”) is a municipal corporation incorporated
under the laws of the State of South Carolina and whose corporate limits are within Berkeley
County, South 'Carolina.

. 4 - Defendant Tract 7, LLC is a limited liability company organized and ex_isting
under the laws of the State of Delaware and does business and owns property in:Berkeley

County, South Carolina.
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S. Defendant Cainhoy Land & Timber, LLC is a limited liability company organizéd
and existing under the laws of the State of Delaware and does business and owns property in
Berkeley County, South Carolina.

6. Defendant Southern Timber, LLC is a limited liability company organized and
existing under the laws of thé State of Delaware and does business and owns property in
Berkeley County, South Carolina.

7. Upon information and belief, Tract 7, LLC, Cainhoy Land & Timber, LLC, and
Southern Timber, LLC (collectively, the “é)wners”) ére affiliated entities that share common
ownership and management and are associated with the Guggenheim and Lawson-Johnson
families and certain trusts established thereby.

8. As set forth more fully herein, the Cwners collectivély own three (3) tracts
totaling approximately 9,087.22 acres which are located off of Clements Ferry Road and
Cainhoy Road in the Cainhoy Community of Berkeley County, South Carolina, and which are
commonly known as and referred to, collectively, as Cainhoy Plantation (“Cainhoy Plantation”).

9. This Court has personal jurisdiction over the parties pursuant to S.C. Code Ann.
§§ 36-2-802 and 36-2-803. °

10. This Court has subject matter jurisdiction over this aétion pursuant to S.C. Céde
Ann. § 15-53-20 and Article 5 ot the South Carolina Constitution.

11 Venue for this action in proper in this Court purcuant to S.C. Code Ann. § 15-7-30
and Friarsgate, Inc. v. Town of Irnio, 281 S. C 588,316 S.E.2d 423 (1984).

12. BP, as an adjommg landowner to Cainhoy Plantation and prOpertles subject to the
Zoning Ordinances challenged in this action, has standing to maintain this action pursuant to

S.C. Code Ann. § 6-29-760(C) and the public importance standing doctrine.
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FACTS

13. BP owns aﬁd operates a manufacturing facility located on several contiguous
properties (TMS # 247-00-00-001, 247-00-00-002, 247-00-00-003, 247—00—00-004, 247-00-00-
006), which are located off of‘Cainhoy Road in the Cainhoy Community of Berkeley County
(“BP Property”). |

14. BP has operated its manufacturing facility in Berkeley County since 1978. It
employs approximately 230 employees and ﬁtilizes the sewicés of an additional 200 contract
employees.

15. Tract 7, LLC owns property consisting of approxi.rﬁate]y 1,573.5 acres (TMS #
262-00-00-009), which are located off of Cainhoy Road in the Cainhoy Community of Berkeley
County and which is adjacent to and immediately south of the BP Property (“Tract 7).

16. Cainhoy Land & Timber, LLC owns properties consisting of approximately
5,653.52 acres (TMS# 262-00-00-019, 263-00-02047, 268-00-00-003, 268-00-00-004, 269-00-
00-018, and 262-00-00-008), which are located off of Cainhoy Road and Clements Ferry Road in
the Cainhoy Community of Berkeley County (“Cainhoy Land & Timber Tract™).

17. Southern Timber, LLC owns properties consisting of approximately 1,860.2 acres
(TMS # 262-00-00-007, 265—00—00-028, and 272-00-00-002), which are located off of Clements
Ferry Road in the Cainhoy Community of Berkeley County (“S%)uthern Timber Tract”).

. 18. The Cainhoy Land & Timber Tract is adjacent to and immediately south of Tract
19. The Southern Timber Tract consists of thrce non-contiguous properties. One

property (TMS # 262-00-00-007) borders Tract 7 and the Cainhoy Land & Timber Tract to the

west. Another property (TMS # 269-00-00-028) is bordered by the Wando River to the cast and
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is surrounded by the Cainhoy Land & Timber Tract to the north, west, and south. The third
property (TMS # 272-00-00-002) is bordéred by the Wando River to the east and south, the
Cainhoy Land & Timber Tract to the north, and Nowell Creek to the west.

20. Tract 7, the Cainhoy Land & Timber Tract, and Southern Timber Tract are
contiguous properties that consist of ;1 totai of 9,087.22 acres and are commonly known as and
referred to, collectively, as Cainhoy Plantation.

21. Pursuant to a development agreement between the predecessors—in-interest of the
Owners of Cainhoy Plantation and the City, Cainhoy Plantation was annexed into the City in
1996. Upon annexation into the City, Cainhoy Plantation was subject to the zoning and other
ordinances of the City, and it was zoned pursuant to the City’s vZonin.g Ordinance under the
Cainhoy (CY) Zoning Classification. The Cainhoy Land & Timber Tract and Southern Timber
Tract were zoned in the CY Zoning Classification until February 25, 2014, and Tract 7 was
zoned in the CY Zonin.g Classification until June 17, 2014.

22, Upon information and belief, in or before 2013, the Owners of Cainhoy Plantation
ciecided to develop it as a miied—use development that could include over 18,000 residential
dwelling units pursuant to a planned development under the South Carolina Local Government
Comprehensive Planning Act, S.C. .Code §§ 6-29-10, et seq., and Article 2, Part 7 of the Ci.ty
Zoning Ordinance (Planned Unit Development, PUD District), City Ordinance § 54-250, et seq.
(“PUD Ordinance”).

23. Prior to the Owners’ formal submission of a planned unit developmént (“PUD™)
master plan application as required- I;)y City Ordinance § 54-253, attorlney(s) and/or

representative(s) of the Owners consulted with City staff and attorneys in or around Scptember
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2013 regarding amendments to the PUD Ordinance pfoposed by the Owners specifically for the
Cainhoy Plantation planned develobment.

24. Upon information and belief, City staff and attorneys incorporated the Owners’
recommendea amendments into a propésed ordinance that was to be considered by the City
Planning Commission and, if approved by the Planning Commission, by City Council. The
proposed amendments included (1) permitting a planned development to consist of non-
'contiguous parcels; (2) allowing subdivision concept plans to be §ubmitted after the submission
of a PUD master plan; (3) allowing a PUD master plan to delineate the approximate aC1'eage of
the plan rather than the actual acreage; (4) allowing a PUD master plan to generally define open
spaces and recreational areas for developments containing more than 1,000 acres; and (5)
allowing planned developments of 1,000 acres or more to modify the City’s tree protection
ordinances.

25. On September 18, 2013, the Planning Commission held a meeting in which it
considered the proposed ordinance amending the PUD Ordinance. According to the Planning
Commission agenda and agenda materials for the September 18, 2013 meeting, there was no
indication that the proposed PUD Crdinance amendments were related to Cainhoy Plantation or
its prospective planned development appiication df;spite the fact that the amendments were
drafted sQlely for the Cainhoy Plantation planned development. In the September 18, 2013
meeting, the Planning Commission recommended that City Council approve the amendments to
. the PUD Ordinance.

26. Upon information and belief, the City Planning Commission did not provide
adequate notice of the proposed amendments to the PUD Ordinance or provide a public heéring

as required by S.C. Code § 6-29-760(A) and City Ordinance § 54-942(a).
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27. After the Planning Commission recommended approval of the PUD Ordinance
amendments, a public hearing was held by City Codnqil in its Oétober 22, 2013 meeting on the
PUD Ordir;anée amendments. The City published notice of the agenda containing the proposed
an%endmenfs in The Post and Courier on October 6, 2013, but failed to identify any connection
~ of the amendments to Cainhoy Plantation.

28. The City’s notice of the October 22, 2013 meeting and public hearing on the
proposed amendments failed to comply with AS.C. Code § 6-29-1130(B), which requires local
governments to ‘provide “ét least thirty days’ notice of the time and place by pub]icatioﬁ in a
newspaper of general circulation” of public heaﬁngs regarding amen(iments to “land
development regulations.”

29. During the October 22, 2013 City Council meeting, City Council held a public
hearing on the amendments to the PUD Ordinance. During the public t;ean'ng, City staff and
attorney spoke regarding the impetus behind the proposed amendments and the changes resulting
therefrom. Despite being posed a direct question’ by a Council member about why the
amendments were being requested at that time, City staff and attorncy failed to disclose that the
amendments had been requested by the Owners of Cainhoy Plantation. In fact, the prospective
Cainhoy Plantation planned development was never me‘ntioned, during the hearing. Based on
incomplete information provided by City staff and attorney, City Council gave the proposed
amendments to the PUD Ordinance first reading in the October 22,-2013 meeting.

30. Ultimately, City Council enacted the amendments to the PUD Ordinance, as
proposed by the Owners of Cainhoy Plantation, as City Qrdinance No. 2013-125 on November

6, 2013.
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31. Following the City’s enactment of City Ordinance No. 2013-125 on Novemvber 6,
2013, the Owners submitted three separate PUD master plan applications to the City on or
around January 24, 2014. Tract 7, LLC s_ubmitted the Cainhoy-T7 PUD Master Plan & Zoning
Text to govern Tract 7. Cainhoy Land & Timber, LLC submitted the Cainhoy Land & Timber
PUD Master Plan V& Zoning Text to govern the Cainhoy Land & Timber Tract. Southern
Timber, LLC submitted the Cainhoy-ST Master Plan & Zoning Text to govern the Cainhoy-ST
Tract.

32. Although the Owners submitted three (3) separate PUD master plan applications
for Tract 7, the Cainhoy Land & Timber Tract, and the Cainhoy-ST Tract, respectivel-y, each
master plan stated that they “have identical master plan zoning texts and shall be administered in
a coordinated fashion.” Thus, the three separate PUD master plans were éubmitted effecti\‘/ely aé
one master plan to govern the zoning of Cainhoy Plantation. (Consistent with the Cainhoy-T7
PUD Master Plan & Zoning Text, Cainhoy Land & Timber PUD Master Plan & Zoniﬁg Texi,
and the Cainhoy-ST Master Plan & ZoningvText, this Complaint refers to such master plans and
Azoning texts collectively as the “Cainhoy PUD Master Plan.”) |

33.’ The City Planning Commission held a public hearing on the Cainhoy PUD Master
Plan in a special meeting on February 6, 2014,

34, S.C. Code § 6-29-760(B) provides that “[i]f a landowner whosc land is the subject
of a proposed amendment will be allowed to present oral or written comments to the planning
commission, at least ten days’ notice and an opportunity to comment in the same manner must be
given to the other interested members of the public, including owners of adjoining property.”
Upon information and belief, the Owners and/or their representatives were allowed to present

oral and written.comments to the Planning Commission at the February 6, 2014 public hearing;
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however, the City did not provide BP, which is >an adjoining landowner to Cainhoy Plantation,
with ten days’ notice of this public hearing.

35. City Ordin‘ance § 54-942(a) requires the Planning Commission to provide at least
ten days’ notice prior to hearing on any enactment of zoning regulations or maps. Upon
information and belief, the Planning Commission did not provide proper notice of the public
hearing it held on the Cainhoy PUD Master Plan on February 6, 2014.

36.  City Ordinance § 54-942(b) provides that “[u]pon the filing of an application for
the rezoning or subdivision of property within the corporate limits of the city of Charleston, the
property to which such application applies shall bé posted with a sign along each public
thoroughfare that abuts the propeﬁy at least six (6) days prior to any public hearing when the
application will be considered, and the classification of zoning sought by lhe applicétion and
appropriate city department to contact concerning information regarding thé application shall be
listed on the sign.” Upon information and belief, the Planning Commission failed to provide the
notice required under City Ordinance § 54—542(b) with regards to the public hearing held on the
Cainhoy PUD Master Plan on February 6, 2014.

37. The Planning Commission recommended approval of tﬁe Cainhoy PUD Master
Plan on February 6, 2014, and City Coun-cil held a public hearing on the Cainhoy PUD Master
Plan on February 11, 2014. |

38. City Ordinance § 54-943(a) and S.C. Code § 6-29-1130(B) require that the City
provide notice of a public hearing at least thirty days prior to the public.hearing whén an
amendment to land development regulations is being considered. Upon information and belief,

the City failed to provide proper notice of the public hearing on the Cainhoy PUD Master Plan.
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39.  Dunng the public hearing, numerous citizens expriessed opposition to the rezoning _
of Cainhoy Plantation under the Cainhoy PUD Master Plan on a variety of grounds.l

40. Individuals associated with historical prescrvatioq organizations expressed
concerns that the large-scale development would threaten historical and cultural resources in the
Cainhoy Community.

41. Residents of the Cainhoy, Huger, and Wando Communities voiced fears that the
influx of new residents and traffic would transform the rural character of their comimunities and
cause traffic congestion and create health and safety issues.

42, In addition to the citizens who spoke at the public hearing, other citizens and
members of the news media have expressed their opposition to the Cainhoy PUD Master Plan
and the expedited manner in wAhich the City considered it.

43. After the public hearing on February 11, 2014, City Council gave first reading on
the same date to several ordinances related to the Cainhoy PUD Master Plan and development of
Cainhoy Plantation, including the Cainhoy Land & Timber PUD Master Plan and Zoning Tex't,
Cainhoy-ST PUD Master Plan and Zoning Text, and Cainhoy-T7 Master Plan and Zoning Text.

44. Following the February 11, 2014 City Council meeting, representatives 6f BP and
representatives of the Owners conferred about the proposed development of Cainhoy Plantation
and its potential impact on BP and neighboring area. -BP expressed the need for more time to
study the size of a buffer area between the residential development contempiated fér Cainhoy
Plantation and BP’s adjacent property necessary to cnsure the safe and compatible co-existence
of BP’s facility and the development of Cainhoy Plantation. BP requested that the Owners -
consent to a deferral Qf all ordinances related to the Cainhoy PUD Master Plan and dévelopment

of Cainhoy Plantation in order to permit more time to study the impact of the proposed
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development. The Owners refused and instead requested that the City Council defer action only
with respect to the Cainhoy-T7 PUD Master Plan and Zoning Tex! to a later time.

45. - In. tile City Council meeting on February 25, 2014, a representative for BP
addressed City Council and expressed the need for more time to study the propoéed development
contemplated for Cainhoy Plantation to ensurc the safe and compatible co-existence of BP’s
facility and Cainhoy Plantation. BP’s representative requested that City Council defer second
and third reading of all ordinances related to the Cainhoy PUD Master Plan and development of
Cainhoy Plantation to a later time >to allow BP to adequately stildy the development of Cainhoy
Plantation and negotiate a buffer érea and o'ther options besides residential development of
Cainhoy Plantation. City Council did not honor BP’é request but honored the Owner’s request
and deferred second and third reading on the Cainhdy—T7 PUD Master Plan and Zoning Text in
its February 25, 2014 meeting. |

46. Although City Council deferred second and third reading o-n the Cainhoy-T7 PUD
Master Plan and Zoning Text, as mentioned above, it enacted several ordinances related to
Cainhoy Plantation, including Ordinance 2014-25, which is thé Cainhoy Land & Timber PUD
Master Plan and Zoning Text, and Ordinance 2014-26, which is the Cainhoy-ST PUD Master
Plan and Zoning Text

| 47. By enacting City Ordinances 2014-25 and 2014-26, the City adopted the Cainhoy
Land & Timber PUD Master Plan and Zoning Text and the Cainhoy-ST PUD Master Plan and
Zoning Text and rezoned the CainhoyI Land & Timber Tract and Cainhoy-ST Tract from the
existing Cainhoy (CY) Zoning Classification to zoning text provided in the Cainhoy Land &
Timbef PUD Master Plan and Zoning Text and the Cainhoy-ST PUD Master Plan and Zoning

Text, respectively.
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48. After City Council deferred second and third reading of the Cainhoy-T7 PUD |
Master Plan and Zoning Text, BP determined that a Euffer area on Tract 7 alone would be
sufficient. BP and Tract ~7, LLC continued negotiating potential options for a buffer area on
- Tract 7 to permit the safe and compatible co-existence of BP and Cainhoy Plantation. |

49. In May and June 2014, BP’s and Tract 7, LLC’s negotiations reachéd a point
Awhere the parties agreed in principle to a purchase opﬁon that would permit BPto create a buffer
area on Tract 7 between the contemplated residential development in Cainhoy Plantation and
BP’s property, and the parties began negotiating a letter of intent that would memorialize their
agreement. |

50. On Juner 10, 2014’.BP and Tract 7, LLC entered into a letter of intent that |
established the basic t.erms and conditions under which Tract 7, LLC would grant BP an option
to purchase property in Tract 7 to serve as-a buffer (the “Letter of Intent”). The Letter of Intént
provided that Tract 7, LLC would provide BP with an option to purchase at least 150 acres of
land 1n Traét 7, with the exact amount to be set after Tract 7, LLC completed certain land
planning, at fair market value to serve as a buffer and that the thion would terminate on June 30,
2016. The Letter of Intent established a non-refundable option price of $25,000. The Letter of
Intent stated -that, as additional consideration of Tract 7, LLC granting. the option, BP would
agree in the option agreement (the “Definitive Agreemenf”) not to challenge the Tract 7 PUD
zoning or any permit issued pursuant to such zoning. The Letter of Intent also Aprovided that it
would not prohibit BP from challenging the Tract 7 PUD zoning if the “Definitive Agreement”
was not reached.

51. ‘Following the execution of the Letter of Intent, consistent with the basic terms of

the Letter of Intent, BP requested that Tract 7, LL.C consent to City Council’s deferral of second
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and third réading on the Cainhoy-T7 PUD Master Plan and Zoning Text to give the parties
adequate time to negotiate the Definitive Agreement. BP informed Tract 7, LLC that if Tract 7,
LLC did not consent to deferral it would reserve its rights to request City Council to defer second
and third reading of the Cainhoy-T7 ?UD Master Plan and Zoning Text at City 'Council’s
meeting on June 17, 2014.

52. Tract 7, LLC refused to consent to deferral of second and third reading of the
Cainhoy-T7 PUD Master Plan and Zoning Text and threatened to refuse to enter into the
Definitive Agreement if BP requested that City Council defer adoption of the Cainhoy-T7 PUD
Master Plan and Zoning Text. According to Tract 7, LLC, its decision to enter into the Letter of
Intent and the Definitive Agreement with BP relgting to purchase options and a buffer were
expressly conditioned upon BP foregoing its right to request further deferral by City Council.

53. In reliance upon Tract 7, LLC’s representations about the Letter of Intent and
Tract 7, LLC’s purported good faith in negotiating the Definitive Agreement, BP decided not to
request City Council to defer adoption of the Cainhoy-T7 PUD Master Plan and Zoﬁing Text in
its June 17, 2014 meeting..

54. On June 17, 2014, City Council adopted Ordinance 2014-82, thereby adopting the
Cainhoy-T7 PUD Master Plan and Zoning Text.

55.  Tract 7, LLC indicated fhat it wanted its attorney to prepare the first draft of the '
Definitive Agreement. On July 2, 2014, Tract 7, LLC presented a draft Definitive Agreement
which was inconsistent with the tem;s of thel Letter of Intent. Specifically, Tract 7, LLC
informed BP that the option price should be increased from $25,000 to $125,000, a mechanism

should be added to set a minimum purchase price now with the minimum purchase price {0 -
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increase by 5% every 6 1ﬁonths, and a right of repurcha.se should be added giving Tract 7, LLC
the right to repurchésé the property at cost over the next 20 years.

56. After Tract 7, LLC pvresemed a draft Definitive Agreement which was
inconsistent with the terms of the Letter of Intent, Tract 7, LLC’s attoméy admitted to BP’s
attorney that the draft was maferially different than the Letter of Intent, and BP responded by
proposing a draft Definitive Agreement which Wés consistent with tHe Letter of Intent.
However, Tract 7, LLC refused to accept that proposal and indicated that it would no longer
honor the Letter of Intent, thereby breaching the Letter of Intent and reneging on the terms and
conditions set forth therein.

57. Tract 7, LLC’s breach of the Lettgr of Intent and its reneging on the terms and
conditions set forth therein demonstrate that Tract 7, LLC never had any intent to enter into a
Definitive Agreement which was consistent with the Letter of Intent or to provide BP with an
option to purchase property in Tract 7 to serve a;: a buffer, and further demonstrate that Tract 7,
LLC entered into the Letter of Intent as a pretext to induce BP to forego exercising BP’s legal
rights to challeﬁge the adoption of the Cainhoy-T7 PUD Master Plan and Zoning Text.

58. As a result of Tract 7, LLC’s breach of the Letter of Intent, the parties have not
entered into the Definitive Agreement.

FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment that City Ordinances 2014-25, 2014-26, 2014-82

Violate the South Carolina Local Government Comprehensive Planning Enabling Act of
1994 — Against All Defendants) '

59. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.
60. Under the South Carolina Local Government Comprehensive Planning Enabl{ng

Act of 1994, S.C. Code §§ 6-29-10, et seq., (“Enabling Act”™), local governments may cstablish
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“planhed development districts” as amendments to their zoning ordinances and official zoning
maps.

| 61. Under S.C. Code § 6-29-760(C)-(‘D) of the Enabling Act, an owner of land
adjoi.ning property which is subject to a zoning ordinance or amendment has standing to bring an
action contesting the ordinance or amendment within sixty (60) days of the governing body’s
adoption of such ordinance»or amendment. Additionally, S.C. Code § 6-29-760(D) of the
Enabling Act permits an action challenging a zoning ordinance or amendment to be brought
outside of the sixty (60) day statute of limitation if the governing body has failed to substantially
comply with the r;otice requirements of the Enabling Act or with its established procedures.

62. BP is an adjoining landowner to the pfoperty rezoned under City Ordinance 2014-
82, and this action is being commenced within sixty (60) days of City Council’s adoption of City
Ordinance 2014-82.

63. Alternatively, BP is an adjoining landowner to all property rezoned under City
Ordinances 2014-25, 2014-26, and 2014-82, as they were rezoned pursuant to the Cainhoy PUD
Master Plan, which states that all three master plans “have identical master plan zohing texts and
shall be administered in a coordinated fashion.” To‘ the extent that this action is being
ﬁommenced outside ’sixty (60) days of the City adopting City Ordinances 2014-25 and 2014-26,
the City failed to adopt City Ordinances 2014-25 and 2014-26 in accordance with the
requirements of the Enabling Act and the City’s established procedures.

64. S.C. Code § 6-29-740 of the Enabling Act provides: “In order to achieve the
objectives of the comprehensive plan of the lo‘cality and to allow flexibility in development that
wiil result in improved design, character, and quality of new mixed use developments and

presewé natural and scenic features of open spaces, the local governing- authority may provide
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for the establishment of planned development districts as amendmer;ts to a locally adOpted.
zoning ordinance and official zoning map. The adopted planned development map is the zoning

district map for the property. The planned development provisions must encourége innovative

site planning for residential, commercial, institutional, and industria} developments within

planned development diétriéts, Planned development districts may provide for variations from

other ordinances énd the regulations of other established zoning distriéts concemir% use,

Asetbacks, lot size, density, bulk, and other requirements to accommodate flexibility in the

arrangement of uses for the general purpose of promoting and protecting the public health,

safety, and general welfare. Amendments to a planned development district may be authorized

by ordinance of the governing authoﬁty after recommendation from the planning commission.

These amendments constitute zoning ordinance amendments and must follow prescribed |
procedures for the amendments. The adopted plan may include a method for minor modifications

to the site plan or development provisions.”

65. The Enabling Act defines a “planned development district” as “a development
project comprised of housing of diffe{rent types and densities and of compatible commercial QSeS,
or shopping centers, office parks, and mixed-use developments.” S.C. Code § 6-29-720(C)(4).
4The planned development district must be “established by rezoning prior to development and is
characterized by a unified site design for a mixed use development.” Id.

66. City Ordinances 2014-25,2014-26, and 2014-82, and the Cainhoy Land & Timber
PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan and Zoning Text, and th¢
Cainhoy-T7 PUD Master Plan and Zoning Text adopted therein, violate and fail to comply with
the Enabling Act in the following ways:

(a) The respective PUD master plans do not meet the definition of a
“planned development district” as defined by S.C. Code § 6-29-

15
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720(C)(4) because they do not contain a “unified site design for a
mixed use development,” and the developer maintains discretion to
develop the project in the absence of any unifying design.

(b) The respective PUD master plans lack a unified design by
permitting disjointed and inconsistent uses within the designated
zones, and the designation of separate zones is largely meaningless
because the requirements and limitations of a particular zone are
not uniform within the zones and do not contain definite
boundaries.

(c) The respective PUD master plans do not meet the definition of a
“planned development district” because they allow incompatible
and nearly unlimited uses within the residential and mixed-use
zones, and the developer has unbridled discretion to determine uses
with no standards to determine compatibility or the opportunity for
the City to regulate compatible uses within the districts.

(d) City Ordinances 2014-25, 2014-26, and 2014-82 were not adopted
by “prescribed procedures” as required by S.C. Code § 6-29-740.
Specifically, the City failed to comply with' the notice requirements
for public hearings established under S.C. Code § 6-29-760(A),
City Ordinances §§ 54-742(a), 54-742(b), and 54-743(a), as
described above, and failed to comply with procedures for
adopting planned development districts under City Ordinances §§
54-254 and 54-255, as described below.

67. For the foregoing reasons, Ordinances 2014-25, 2014-26, and 2014-82, and the
Cainhoy Land & Timber PUD Master Plan and Zoning Text, the -Cainhoy-ST PUD Master Plan
and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text adopted therein,
violate the Enabling Act, and the Court should issuc a declaratory judgment that they are invald,
null, and void.

FOR A SECOND CAUSE OF ACTION

(Declaratory Judgment that City Ordinances 2014-25, 2014-26, and 2014-82
Violate City Ordinance § 54-255 — Against All Defendants)

"68. BP reallegés and incorporates the allegations contained in the aforementioned

paragraphs as if fully and completely set forth herein verbatim.
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69.

Prior to approval of a planned development, the applicant must submit a PUD

master plan, which must include certain information.

70.

City Ordinance § 54-255(c) sets forth the information that must be included in a

master plan. The Cainhoy Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST

PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text

submitted by the Owners and adopted pursuant to City Ordinances 2014-25, 2014-26, and 2014-

82 fail to include all information required by City Ordinance § 54-255(c), including:

(a)

(b)

(©

(d)
(e

M
(2

(h),

)
0)
71.

A site analysis that includes the location of existing manmade features, including.
major utility lines, drainage canals, manmade water bodies, and existing
structures and general topographical information. § 54-255(c)(2)(a)-(b).

Net acreage of each type of residential, mixed-use, office, commercial, and
industrial development pod. § 54-255(c)(4).

Maximum number of residential dwelling units and net density within each
residential pod. § 54-255(c)(4).

Types of dwelling units in each residential pod. § 54-255(c)(5)(a)(1).

Minimum setbacks for all residential dwellings except single family detached
units. § 54-255(c)(5)(a)(3).

Regulations for neighborhood uses. § 54-255(c)(5)(a)(6).

Minimum front setbacks for mixed—‘use buildings. § 54-255(c)(5)(b)(1).
Maximum lot occupancy for mixed-use buildings. § 54-255(c)(S)(b)(2).
A general plan for landscape buffers. § S4-255(c)(7). |

A traffic impact study. § 54-255(c)(9).

By enacting City Ordinances 2014-25, 2014-26, and 2014-82, and the Cainhoy

Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan and

Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text adopted therein, the City

adopted master pl.ans that failed to provide information required by City Ordinance § 54-255.
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72. The City’s failure to require the Owners to comply with the master plan
requirements under City Ordinance § 54-255 violates City Ordinances 2014-25, 2014-26, and
2014-82, and the Cainhoy Land & Timber 'PUD Master Plan and Zoning Text, the Cainhoy-ST
PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text
adopted therein, to be invalid, null, and void.

| | FOR A THIRD CAUSE OF ACTION
(Declaratory Judgment that City Ordinances 2014-25, 2014-26, and 2014-82

Violate the Separation of Powers and Nondelegation Doctrines
under the South Carolina Constitution — Against City of Charleston)

- 73, BP feallegeg and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

74. Article 1, Section 8 ;)f the-South Carohina Constitution provides that “[i]n the
government of this State, the legislative, executive, and judicial powers of the government shall
be forever separate and distinct from each other, and no person or persons exercising the
functions of one of said.departments shall assume or discharge the duties of any other.”

75. Under the separation of powers doctrine embodied in Article 1, Section 8§ of the
South Carolina Constitution, “[1]t is well settled that the power to legislate cannot be delegated to
a private person or corporations, nor to another body.” State v. Watkins, 259 S.C. 185, 202, 191
S.E.2d 135, 143 (1972).

76. Under South Carolina law, zoning is a legislative act that can only be amended by
ordinance. Carolina Chloride, Inc. v. Richland County, 394 S.C. 154,167, 714 S.E.2d 869, 875‘
(2011). Also, the veto or approval of a legislative act is a legislative power or function. Doran
v. Robertson, 203 S.C. 434, 443 27 S.E.2d 714, 717 (1943). |

77. Under City Ordinaﬁces 2014-.'25, 2014-26, and 2014-82, and the Cainhoy Land &

Timber PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan and Zoning Text,
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and the Cainhoy-T7 PUD Master Plan and Zoning Text adopted -therein, the developer of
Cainhoy Plantation has authority to veto future zoning ordinances over Cainhoy Plantation, as
Section 2.1 of all three provides that in the event that a conﬂict exists between the Zoning
Ordinancve and the zoning texts; then the zoning text applies, and that “[i]n the event the Zoning
Ordinance is amended...... , such amendments to the Zoning Ordinance shall not apply to this
Master Plan Zoning Text uniess the Developer gives its written consent.”

78. By granting the developer the authority to unilaterally control future zoning
ordinances under Section 2.1 of the Cainhoy Land & Timber PUD Master Plan and Zoning Text
and the Cainhoy-ST PUD Master Plan and Zoning Text, the City has unlawfully delegated its
legiélative responsibility over zoning 'of Cainhoy Plantation to a private person in vi~olation of
Article 1, Section 8 of the South Carolina Consﬁtution.

79.  For the foregoing reasons, the Court should declare that City Ordinances 2014-25
and 2014-26, and the Cainhby Land & Timber PUD Master Plan and Zoning Text and the
Cainhoy-ST PUD Master Plan and Zoning Text adopted therein, violate the.separation of powers
and non-delegation doctrines of the South Carolina Constitution and are therefore invalid, null,
and void.

FOR A FOURTH CAUSE OF ACTION

(Declaratory Judgment that City Ordinances 2014-25, 2014-26,
and 2014-82 Violate City Ordinance § 54-254 — Against All Defendants)

80. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

81. Under City Ordinance § 54-254, City Council and the Planning Commission must
review a PUD master pl‘a.n application based on certain critcria} and find that the planned

development meets those criteria prior to approving a PUD master plan. Under the criteria in
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City Ordinance § 54-254, City Council and the Planning Commission must find that the PUD
master plan application:

a. is consistent with the City's adopted comprehensive plan and all
adopted plans for sub-areas of the City;

b. better achieves the goals of adopted plans than would development
under other zoning district regulations;

C. is consistent with the City's adopted master road plan;

d. better protects and preserves natural and cultural resources than
would development under other zoning district regulations;

€. is compatible with the density and maximum building height of
adjacent developed neighborhoods and the zoning of adjacent
undeveloped areas;

f. is compatible with the existing network of public streets in
adjacent neighborhoods and areas;

g provides adequate parking for residents and users of the PUD;

h. can be accommodated by existing and planned public facilities
including but not limited to, roads, sewer, water, schools and
parks;

1. provides adequate public facilities, open space and recreational
amenities;

] adequately provides for the continued maintenance of common
areas, open space, and other public facilities not dedicated to the
city;

k. provides for a mixturé of uses.

82. Neither the Planning Commission nor City Council reviewed the Cainhoy Land &
Timber PUD Master Plan and Zoning Text or the Cainhoy-ST PUD Master Plan and Zoning

Text under the cnteria listed in City Ordinance § 54-254.
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83.

Cainhoy Land & Timber PUD Master Plan and Zoning Text or the Cainhoy-ST PUD Master

Neither the Planning Commission nor City Council made any findings that the

Plan and Zoning Text met the criteria listed in City Ordinance § 54-254.

84.
Cainhoy Land & Timber PUD Master Plan and Zoning Text or the Cainhoy-ST PUD Master
Plan and Zoning Text under the criteria listed in City Ordinanc—e § 54-254 or found that they met
such criteria, such findings are arbitrary and capricious in-that th¢ Cainhoy Land & Timber PUD

Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan and Zoning Text, and the

To the extent that the Planning Commission or City Counsel reviewed the

Cainhoy-T7 PUD Master Plan and Zoning Text:

(a)

(®)

(c)

(d)

Are not compatible with the zoning of adjacent undeveloped areas,
as Cainhoy Plantation is bordered to the north by property zoned
as a heavy industrial district by Berkeley County, and to the east
by property zoned as a conservation district by the City of
Charleston and by part of the Francis Marion National Forest,
which is subject to the land management plan of the National
Forest Service and which does not contemplate a neighboring
large-scale mixed used project.

Do not protect the natural and cultural resources better than
development under . other zoning district regulations, as the City
has conservation district and historical district designations that
would more effectively preserve the natural and cultural resources
on and around Cainhoy Plantation;

" Lack a master traffic study to cvaluate whether the project is

compatible with existing and planned roads, and the existing
network of streets in this rural area is not compatible with a new
mixed-use development that will increase the population by tens of
thousands of people; . '

Are not consistent with the City of Charleston’s Comprehensive
Plan for the Cainhoy area, as (ii) they do not “continue to maintain
[the Cainhoy area’s] rural heritage and open space....” as the
Master Plan creates an expansive mixed-use development that
preserves only 20% of Cainhoy Plantation as open space, of which
only 25% will be usable; and (ii) such development does not
achieve the City’s stated goal in the Comprehensive Plan to avoid
urban growth that will “consumc these areas;”
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(e) Provide only general descriptions of the public facilities, open
space, and recreational amenities in the planned development, and
it is thercfore impossible to find that the public facilities, open
spaces, and recreational amenities will be adequate.

85.  For the foregoing r.easons, the Court should declare that City Ordinances 2014-25,
2014-26, and 2014-82, and the Cainhoy Land & Timber PUD Master Plan and Zoning Text, the
Cainhoy-ST PUD Maéter Plan and Zoning Text, and the Cainhoy-T? PUD Master Plan and
Zoning Text adopted therein, violate City Ordinance § 54-254 and are therefore invalid, null, and
void.

FOR A FIFTH CAUSE Oi? ACTION

(Violation of Due Process and Equal Protection
under the South Carolina Constitution — Against City of Charleston)

86. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

87. Article 1, Section 1 of the South Carolina Constitution provides that no person
shall “be deprived of life, liberty, or property withoué due process of law, nor shall any person be
denied the equal protection of the iaws.”

88.  The City’s enactment of City Ordinance Né. 2013-125 was accomplished
pursuant to unconstitutional procedures that concealed the true purpose of amending the City’s
PUD Ordinénce for the benefit of a single development and deprived BP and other interested
parties of protecting their property rights through full participation in the democratic process
‘surrounding the adoption of City Ordinance No. 2013-125.

"~ 89.  The City’s staff and attorney engaged in an ex parte dialogue with the Owners
and their representatives to amend the City’s PUD Ordinance and then failed to reveal the
motivation behind tl}e amendments. By failing to disclose the efforts of the Owners to amend

the PUD Ordinance for their sole benefit, the City’s staff and attomey deprived BP and other
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lando_wneré neighboring 'Cainhoy Plantation of necessary information needed to determine
whether their property interests would be affected by the PUD Ordinance amendments and
without proper disclosure p-rovided benefits to a single group of landowners.

90. In addition, the Planning Commission and City Council failed to provide adequate
notice of the public hearings of the_amelvldments in City Ordinance 2013-125 and its true
purposes as required by S.C. Code Ann. §§ 6-29-760 and 6-29-1130(B) and City Ordinance §
54-942(a). |

91. By failing to provide adequate notice of the public hearings on City Ordinance
2013-125 and failing to identify the proposed amendments’ connection to Cainhoy Plantation,
the City deprived BP and other interested parties of due process rights and equal protection ofthe
law guaranteed by the South Carolina Constitution. |

92. The Court should declare City Ordinance 2013-125 in violation of Article 1,
Section 1 of the South Carolina Constitution and therefore invalid, null, and void.

93. _ The City’s unconstitutional enactment of City Ordinance 2013- 125 infected the
City’s subqequent consideration of City Ordinances 2014-25, 2014-26, and 2014-82, and the
Cainhoy Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan
and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text.

94. The City’s enactment of City Ordinances 2014-25, 2014-26, and 2014-82, and the
Cainhoy Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master Plan
and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text adopted therein, was
further accomplished pursuant to unconséitutional procedures arising from the Planning
Commission’s and City Council’s -failure to comply with the notice requirements of S.C. Code

Ann. §§ 6-29-760 and 6-29-1130(B) and City Ordinance §§ 54-942(a), 54-942(b), and 54-943
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9s. The Court should declare City Ordinances 2014-25, 2014-26, and 2014-82, and
th¢ Cainhoy Land & Timber PUD Master Plan and .Zoning‘ Text, the Cainhoy-ST PUD Master
Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text in violation of
Article 1, Section 1 of the South Carolina Constitution and therefore invalid, null, and void
FOR A SIXTH CAUSE OF ACTION

(Declaratory Judgment that City Ordinances 2014-25 and 2014-26 Violate
the South Carolina Coastal Tidelands and Wetlands Act— Against All Defendants)

96. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

97. The South Carolina Coastal Tidelands and Wetlands Act, S.C. Code §§ 48-39-10,
et seq., and its implementing regulations define critical areas in the coastal South Carolina region
and regulate the permitting of certain developments that could affect these critical areas.

98. Under the South Carolina Coastal Tidelands and Wetlands Act and the federal
Coastal Zone Management Act, the South Carolina Department of Health and Environmental
Control (“DHEC”) must, among other responsibilities, coordinate the development of its Coastal
Management Program with local governments, as set forth in S.C. Code § 48—V39—100. Pursuant
to this requirement, lo.cal governments that have zoning ordinances or regﬁlations that apply to
critical areaé must submit té DHEC for review the elements of such ordinances and regulations
applying to critical areas, as set forth in S.C. Code § 48-39-100(B). Any changes or
modifications to approved zoning érdinances applying to cntical areas shall be disapproved by
DHEC if they are not in compliance with the provisions of the Coastal Tidelands and Wetlands

Act and its implementing regulations.
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99. The Cainhoy Land & Timber and Southern Timber Tracts contain or abut “critical
areas” as defined by the South Carolina Coastal Tidelands and Wetlands Act, S.C. Code §8 48-
39-10(F), (G), and (J) and S.C. Regulation 30-10. | |

iOO. The Cainhoy Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST
PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text
contain several provisions that apply to critical areas under the Coastal Tidelands and Wetlands
Act, such as provisions governing storm water management plans, storm water ponds, drainage
basins, and natural buffers to saltwater marshes and wetland systems.

101. The City has not submitted City Ordinances 2014-25, 20]4-26, and 2014-82, and
the Cainhoy Land & Timber PUD Master Plan and Zoning Text, the Cainhoy-ST PUD Master
Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and Zoning Text adopted therein,
to DHEC for review for compliance with th.e South Carolina Coastal Tidelands and ‘Wetlands
Act aﬁd its implementing regulations.

- 102. | For the foregoing reasons, the Court should declare that City Ordinances 2014-25,
2014-26, and 2014-82, and the Cainhoy Land & Timber PUD Master Plan and Zoning Text, the
Cainhoy-ST PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan and
Zoning Text adopted therein, violate the South Carolina C(;astal Tidelands and Wetlands Act and
are therefore invalid, null, and void.

FOR A SEVENTH CAUSE OF ACTION

(Breach of Contract/ Breach of Implied Covenant
of Good Faith and Fair Dealing — Against Tract 7, LLC)

103.  BP realleges and incorporates the allegations contained in the aforementioned

paragraphs as if fully and completely set forth herein verbatim.
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104. BPand Tract 7, LLC er.1tered into a valid contract by executing the Letter of Intent
onJune 10, 2014,

105.  Every contfact in South Carolina contains an implied covenant of good faith and
fair dealing between contracting parties.

106. The Letter of Intent provide& that Tract 7, LLC would provide BP with an option
to purchase at least]150 acres of land' in Tract 7 at fair market value to serve as a buffer and that
the option would terminate on June 30, 2016. The Letter of Intent established a non—refu-ndable
option pricevof $25,000. The Letter of Intent stated that, as additional consideration of Tract 7,
LLC granting the option,'BP would agree in the Definitive Agreement not to challenge the Tract
7 PUD zoning or any permit issued pursuant to such zoning. The Letter of Intent also provided
that it would not prohibit BP from challenging the Tract 7 PUD zoning if an option agreement
(the “Definitive Agreement”) was not reached. |

107. The Letter of Intent, which was drafted and presented to BP by Tract 7, LLC’s
lawyer, also provided that “Tract 7 does not intend to negotiate the terms of this letter of intent.
Refinements and related matters can be addressed in the Definitive Agreement,” thereby clearly
indicating that T-ract 7, LLC would not change the basic terms‘ and conditions set fortim in the
Letter of Intent.

108.  The Letter of Intent contained an implied covenant of good faith and fair dealing
which required the parties to negotiate the Definitive Agreement in good faith and consistent

with the terms and conditions set forth in the Letter of Intent.

! The Letter of Intent contemplated that the exact acreage would be determined after Tract 7, LLC completed certain
land planning analysis. The draft Definitive Agreement indicated that the buffer would be 232 48 acres. BP does
not take issue with or complain of Tract 7, LLC’s increase in the size of the buffer.
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109.  As alleged more fully above, Tract 7, LLC breached the Letter of Intent by
insisting on terms in the Definitive Agreem.ent that were materially inconsistent with the Letter
of Intent and refusing to honor its terms.

110.  Tract 7, LLC’s insis’ténceion terms and conditions that were not consistent with
the Letter of Intent and refusal to honor the Letter of Intent was unreasonable, in violation of its
implie_d duty of good faith and fair dealing arising from the Letter of Intcnt,- and made with the
knowledge that BP had relied on Tract 7, LLC’s purported good faith to forego its legal rights to
challenge the adoption of the Cainhoy-T7 PUD Master Plan and Zor;ing Text.

111.  As a result of Tract 7, LLC’s breach of the Letter of Intent, BP has suffered
damages, including, but not limited to foregoing its legal rights to challenge the adoption of the
Cainhoy-T7 PUD Master Plan and Zoning Text and Incurring unnecesséry attorneys’ fees and
costs associated 'with BP’s attempts to negotiate the Definitive Agreement.

112, As a further result of Tract 7, LLC’s breach of the Letter of Intent, BP has been
forced to initiate this litigation to challenge the validity of the Cainhoy-T7 PUD Master Plan and
Zoning Text and incur attorneys’ fees and litigation expenses arising from such litigation.

FOR AN EIGHTH CAUSE OF ACTION
(Fraudulent Inducement — Against Tract 7, LLC)

113. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

114, Tract 7, LLC made a representation that it would provide BP with an option to
purchase property in Tract 7 which would serve as a buffer between the residential development
in Cainhoy Plantation and BP’s property based on the terms and conditions negotiated and set

forth in the Letter of Intent.
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115, Ths reprqsentation Was false as Tract 7, LLC ncver possessed any intent to
provide BP with an option on the terms and conditions set forth in the Letter of Intent and
entered into the Letter of Intent with no intention of complying with the Letter of Intent.

116. Tract 7, LLC knew that its representation was false and that it had no intent to
provide BP with an option on the terms and conditions set leTh in the Letter of Intent.

117.  Tract 7, LLC intended_ for BP to act on its representations by foregoing its right to
challenge the adopfion of the Cainhovy-T7 PUD Master Plan and Zoning Text before City
Council. |

- 118, Tract 7, LLC’s false representations reéarding its intent to provide BP with an
option to purchase property in Tract 7 which would serve as a buffer between the residential
devel-opment in Cainhoy Plantation and BP’s property based on the terms and conditions set
forth in the Letter of Intent was part of a general design or plan to induce BP to agree notlto
challenge’ the adoption of the Cainhoy-T7 PUD Master Plan and Zoning Text before City
Council, which BP would not have agreed to do -but for Tract 7, LLC’s fraudulent
representations.

119.  BP did not know that Tract 7, LLC’s representations wefe false.

120. BP relied on the truth of Tract 7; LLC’§ representations by agreelt'ng not to
challenge the adoption of the Cainhoy-T7 PUD Master Plan and Zoning Text before City
"Council and negotiating in good faith the Definitive Agreemem with Tract 7, LLC.

121. BP had a right to rely on Tract 7, ‘LLC’s,representationS.

122.  BP was prbximately injured by its rel-ianée on Tract 7, LLC’s by relinquishing its

legal right to challenge the adoption of the Cainhoy-T7 PUD Master Plan and Zoning Text
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before City Council and incurring attorneys’ fecs and other expenses relatéd to the negotiation of
the Definitive Agreement.

123, As a further result of Tract 7, LLC’s fraudulent iﬁducement of BP to enter into the
Letter of Intent, BP has been forced to initiate this litigation to challengé the validity of the
Cainhoy-T7 PUD Master Plan ;md Zoning Text and incur attorneys’ fees and litigqtion expenses
arising from such litigation.

FOR A NINTH CAUSE OF ACTION
(Negligent Misrepresentation — Against Tract 7, LLC)

124, BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

125.  Tract 7, LLC made a false representation to BP that it intended to provide BP with
én option to purchase pfopeﬁy in Tract 7 which would serve as a buffer between the residential
development in Cainhoy ‘Plantation‘and BP’s property based on the terms and conditions set
forth in the Letter of Intent.

126.  Tract 7, LLC had a pecuniary interest in making the false representation to induce
BP to enter into thé Letter of Intent and forego its right to challenge the adoption of the Cainhoy-
T7 PUD Master Plan andb Zoning Text before City Council, thereby ensuring that City Council
would adopt the Cai.nho'y-T7 PUD Master Plan and Zoning Text and Securinglits right to develop

-Tract 7 consistent therewith.

127. Tract 7, LLC had a duty of care to see that it communicated truthful information

to BP regarding its intent to provide BP with an éption to purchase property in Tract 7 which

would serve as a buffer between the residential development in Cainhoy Plantation and BP’s

property.
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128.  Tract 7, LLC breached that duty by communicating false information to BP
regarding its intent to pfovide BP with an option to purchase property in Tract 7 consistent with
the Letter of Intent.

- 129. BPl justifiably relied on Tract 7, LLC’s communications regarding its intent to
provide BP with an option to purchase property in Tract 7 which would servé as a buffer
ibetween the residential development in Cainhoy Plantation and BP’s property by foregoing its
rights to challenge the adoption of the Caiﬁho‘y—T7 PUD Master Plan and Zoning Text before
City Council.

130. Tract 7, LLC’s negligent misrepresentations régarding its intent to provide BP
with an option to purchase property in Tract-7 which would serve as a buffer between the
residential development in Cainhoy Plantation and BP’s property based on the terms and
conditions set forth in the Letter of Intent was part of a general design or plan to induce BP to
agree not to challenge the adoption of the Cginhoy—'l‘7 PUD Master Plan-and Zoning Text before
City Council, which BP would not have agreed to do but for Tract 7, LLC’s negligent
misrepresentations.

131. BP suffered losses as theAproxirﬁate result of its reliance on Tract 7, LLC,
including losing its legal right to challenge the adoption of the Cainhoy-T7 PUD Master Plan and
Zoning Text befo?e Cify Council and incum’né attorneys’ fees and other expenses related to the
nego‘ti;xtion of the Definitive Agreement.

132: Asa further result of Tract 7, LLC’s nég]igent misrepresemation,. BP has been
fofcéd to initiate this litigation to challenge the validity of the Cainhoy-T7 PUD Master Plan and

Zoning Text and incur attorneys’ fees and litigation expenses arising from such litigation.
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FOR A TENTH CAUSE OF ACTION
(Promissory Estoppel — Against Tract 7, LLC)

- 133.. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

134, Tract 7, LLC made an unambiguous promisé to BP that it intended to provide BP
with an option to purchase property in Tract 7 which ‘wQuld serve as a buffer between the
residential development in Cainhoy Plantation and BP’s property based on the terms and
conditions set forth in the Letter of Intent.

135. BP reasonably relied on Tract 7, LLC’s unambiguous promise by agreeing not to
challenge the adoption of theA Cainhoy-T7 PUD Master Plz-m and Zoning Text before City
Council and negotiating in good faith the Definitive Agreemeﬁt with Tract 7, LLC.

136.  BP’s reliance on Tract 7, LLC’s unambiguous promise was expected and
foreseeable by BP.

137. BP was injured by its reliance on Tract 7, LLC’s unambiguous promise by losing
its legal right to challenge the adoption of the Cainhoy-T7 PUD Master Plan and Zoning Text
before City Council and incurring attorneys’ fees and other expenses related to the negotiation of
the Definitive Agreement.

138.  As a further result of its reliance on Tract 7, LLC’s unambiguous promise, BP has
been forced to initiate this litigation to challenge the Qalidily of the Cainhoy-T7 PUD Mgster
Plan and Zoning Text and incur attorneys’r fees and litigation expenses arising from such

litigation.
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FOR AN ELEVENTH CAUSE OF ACTION
(Declaratory Judgment — Against Tract 7, LLO)

139. BP realleges and incorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

140.  As alleged more fully above, Tract 7, LLC refused to provide BP with an option
to purchase property in Tract 7 which would serve as a buffer between the residential
development in Cainhoy Plantation and BP’s propény in accordance with the terms and
conditions set forth in the Letter of Intent.

141. As a result of Tract 7, LLC’s breach of 'the Letter of Intent and its implied
covenant of good faith and fair dealing and its fraudulent inducement and negligent
misrépresentations related thereto, Tract 7, LLC has wrongfully preverited BP from creating a
buffer that will increase Safe-ty and reduce potential harm and nuisances for Cainhoy Plantation
and the Cainhoy Community.

142.  Furthermore, Tract 7, LLC has significantly increased the likelihood that BP will
be exposed to future liabilities and costs arising from claims asserted by residents of Cainhoy
Plantation.

143. Under the South Carolina Uniform Declaratory Judgments Act, this Court has the
power to declare rights, status, and other legal relations between BP and Tract 7, LLC and may
grant further relief based on declaratory judgment or decree whenever necessary or proper.

144. Based on Tract 7, LLC’s tortious and unlawful refusal to provide BP with an
option to purchése property in Tract 7 which would serve as a buffer between the residential
development in Cainhoy Plantation and BP’s property inAaccordance with the terms gnd
conditions set forth in the Letter of Intent, thé Court should issue a declaratory judgment or

decree that Tract 7, LLC and its agents, representatives, successors, and assigns shall be liable
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for be responsible for future labilities, response costs, mitigation measures, and other claims and
costs arising from its development of a residential neighborhood next to BP’s property in the
area which was to serve as a buffer under the Letter of Intent.

FOR A TWELFTH CAUSE OF ACTION
(Injunctive Relief — Against All Defendants)

145.  BP realleges and inéorporates the allegations contained in the aforementioned
paragraphs as if fully and completely set forth herein verbatim.

146.  As more fully set forth above, Tract 7, LLC,‘Cainhoy Land & Timber, LLC, and
Southern Timber, LLC submitted the Cainhoy PUD Master Plan, which did n;)t comply with the
requirements of the Enabling Act and City Ordinance § 54-255.

147. -As more fully set forth above, the City adopted City Ordinances Ordinances
2014-25, 2014-26, and 2014-82, and the Cainhoy Land & Timber PUD Master Plan and Zoning
Text, the Cainhoy-ST PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD Master Plan

“and Zoning Text adopted therein, in v:iolation of the Enabling Act; Article 1, Section 8§ of the |
South Caroljnabonstitutimu City Ordinances §§ 54-254 and 54-255, and the South Carolina
Coastal Tidelands and Wetlands Act.

148. BP seeks, pursuant to the equitable powers of this Court, an immediate temporary
injunction and/or permanent injunction prohibiting Tract 7, LLC, Cainhoy Land & Timber, LLC,
and Southern Timber, LLC from further residential development until such time as this Court has’
ruled on the within causes of action.

149.  BP seeks, pursuant vto the equitable powers of this Court, an immediate temporary
injunction and/or permanent injunction prohibiting the City from’ issuing any permits or

otherwise approving any residential development activities by the Owners or their agents,
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representatives, successors, or assigns until such time as this Court has ruled on the within causes
of action.

150. ‘Unless this Court issues an immediate temporary injunction and/or permanent
injunction prohibiting the Defendants ffom further residential development, BP will suffer
immediate and irreparable injury from th<.~: development of a massive. residential neighborhood
next to its manufacturing facility.

151.  BP is likely to succeed on the merits of this action, as alieged herein, and be
granted judgment in its favor on its causes of action.

152.  If not enjoined; the Owners and/or their agents, representatives, successors, or
assigns will develop Cainhoy Plantfati(.)n pursuant to an unlawful and invalid zoning ordinance.
No adequate remed}'l exists at law, and money damages will not compensate BP for its injuries if
Cainhoy Plantation is developed for residential housing pursuant to the Cainhoy PUD Master
Plan. These damages can be readily avoided upon an award to BP of the requested remedies
under the causes of action for declaratory and injunctive relief.

153.  The harm that will be suffered by BP if residential development of Cainhoy
Plantation is permitted under the Cainhoy PUD Master Plan outweighs the minimal harm to be
suffered by the Defendants if a temporafy, or pe_fmanent injunction is issued.

PRAYER FOR RELIEF

WHEREFORE, BP prays for the following relief: ‘
"a. That the Courl issue a Declaratory Judgment that City Ordinances 2014-25,
2014-26, and 2014-82, and the Cainhoy Land & Timber PUD Master Plan and
Zoning Text, the Cainhoy-ST PUD Master Plan and Zoning Text, and the

Cainhoy—T7 PUD Master Plan and Zoning Text adopted thérein, are invalid,
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null, and void, as violative of the EnablingAct; Article 1, Sectiox; 8 of the South
Carolina Constitution; City Ordinances §§ 54-254 and 54-255, and the South
Carolina Coastal Tidelands and Wetlands. Act;

That the Court find that the enactment of City Ordinances 2014-25, 2014-26,
and 2014-82, and the Cainhoy Land & Timber PUD Master Plan and Zoning
Text, the Cainhoy-ST PUD Master Plan and Zoning Text, and the Cainhoy-T7
PUD Master Plan and Zoning Tex't were in violation of BP’s rights of due
pfocess and equal protection of the laws guaranteed by Article 1, Section 1 of
the South Carolina Constitution;

That the Owners be. enjoined and prohibited from developing Cainhoy
Plantation for residential housing under City Ordinances 2014-25, 2014-26, and
2014-82, and the Cainhoy Land & Timber PUD Master Plan and Zoning Text,
the Cainhoy-ST PUD Master Plan and Zoning Text, and the Cainhoy-T7 PUD
‘Master Pian and Zoning Text adopted therein;

" That the Court order specific performance of the Letter of Intent and require
Tract 7, LLC to provide BI; with a purchase option on the terms and conditions
set forth in the Letter of Intent;

That the Court issue a Declaratory Judgment that Tract 7, LLC and its agents,
- representatives, successors, and assigns be responsible for future liabilities,
response costs, mitigation measﬁres, and other clai-ms and costs arising from its
development of a residential neighborhood next to BP’s property and its refusal
to provide BP with a purchase option for a buffer in the area which was to serve

as a buffer under the Letter of Intent;
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That the Court award BP actual and punitive damages on its causes of action
against Tract 7, LLC;

That the Court award BP its costs and attormeys’ fees under S.C. Code § 15-77-
300;

That the Court a\yard BP its attomeys’ -fees and legal expenses to be paid by
Tract 7, LLC based on its wrongful acts alleged herein; and/or

That the Court'award all other appropriate relief, including further cquitable

relief, as is just and proper under the circumstances.

MOORE & VAN ALLEN PLLC

CHIAT

Douglas M. Muller (SC Bar 10277)
E. Brandon Gaskins (SC Bar 73274)
78 Wentworth Street

P.O. Box 22828

Charleston, SC 29413-2828
Telephone (843) 579-7000
Facsimile (843) 579-7099
dougmuller@mvalaw.com
brandongaskins@mvalaw.com

ATTORNEYS FOR PLAINTIFF

CHARLESTON, SC

August15, 2014
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
. _ )
COUNTY OF BERKELEY ) CASENO.: 2014-CP-08-1840
BP AMOCO CHEMICAL COMPANY,

Plaintiff, - |
MOTION TO DISMISS ON BEHALF OF
DEFENDANT CAINHOY LAND & '
TIMBER, LLC

VS,

LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC,

)

)

)

)

)
CITY OF CHARLESTON; TRACT 7, )
)

)

)
Defendants. )
)

Please take notice that the Defendant, Cainhoy Land & Timber, LLC, will mm;e béfore
the presiding judge of the Ninth Judicial Circuit, at such time and place may be heard,'fér an
Order dismissing the claims against-them pursuant to South Carolina Rules of Civil Procedure
8(a) and 12(b)(6). This Motion is based upon the failure to p]ead. facts sufficient to show that the
Plaintiff is entitled to relief. Specifically, the Complaint alleges that Plaintiff brings its claim -
pursuant to S.C. Code Ann. Sec. 6-29-760(_C), which provides, “An owner of adjoining laﬁd or
his representative has standing to bring an action contesting the ordinance or amendment;
- however, this subsection »doe.:s not create any. new substantive right in any party.” (Complaint, .
Para. 61). The Complaint alleges that the Defendant Tract 7, LLC owns property “which is
adjacent to and immediately south of the BP Property” (Complaint, Para. 15), but the Complaint
does not make this allegation as to the Defendant Cainhoy Land & Timber, LLC (Compiaint,
Paras. 16-20). For this reason, Plaintiff lacks standing to challenge the zoning of this
Defendant’s property, |

In addition, the allegations of the Complaint demonstrate that this suit is untimely as to

" the claims against this Defendant. S.C. Code Ann. Sec. 6-29-760(D) provides, “No challenge to

- {00491118.D0C.1 )
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the adequacy of notice or challenge to the validity of a regulation or map, or amendment to it,
whether enacted before or after the effective date of this se(;tion, may be made sixty days after
the decision of the governing body if there has been substantial compliance with the notice
requirements of this section or with established procedures of the governing authority or the
planning commission.” The Complaint, at Paragraphs 45 and 46, alleges that Ordinances 2014-
25 and 2014-26, which pertain to this Defendant, were enacted on February 25, 2014. The
Complaint fails to allege facts demonstrating that the City did not substantially comply with the
provisions of the foregoing Act or with the established procedures of the governing authority or
the planning commission. This suit was filed on August 15, 2014, which is more than sixty days
after the enactment of these ordinances. .For this reason, this suit is untimely as to this
Defendant.

BARNWELL WHALEY .
PATTERSON & HELMS, LLC

Oorse G

M. Dawes Cooke, Jr.

D. Summers Clarke, 11

288 Meeting Street, Suite 200 (Zip: 29401)
P.O. Drawer H

Charleston, SC 29402

(843) 577-7700
mdc(@Barnwell-Whaley.com
SClarke@Barnwell-Whaley.com

ATTORNEYS FOR THE DEFENDANTS
TRACT 7, LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC

Dated: a

at——

2[4

{00491118.DOC.1 } . 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) ‘ .
COUNTY OF BERKELEY ) CASE NO.: 2014-CP-08-1840
BP AMOCO CHEMICAL COMPANY,

)
)
Plaintift, )
) MOTION TO DISMISS ON BEHALF OF
Vs. ) DEFENDANT SOUTHERN TIMBER, LL.C .
: ' , ) (now known as POINT HOPE TIMBER,
CITY OF CHARLESTON; TRACT 7, )
LLC; CAINHOY LAND & TIMBER, )
LLC; AND SOUTHERN TIMBER, LLC, )
)
)
)

LLC)

Defendants.

Please take notice that the Defeﬁdant, Southern Timber, LLC (now known as Point Hope
Timber, LLC), will move before the presiding judge of the Ninth Judicial Circuit, at such time
and place may be heard, for an Order dismissing the claims against them pursuant to Soufh
Carolina Rules of Civil Procedure 8(a) and 12(b)(6). This Motion is based upon the failure to
plead facts sufficient to show that the Plaintiff is entitled to relief, Speciﬁcally,v the Complaint
alleges that Plaintiff brings its claim pursuant to S.C. Code Ann. Sec. 6-29-760(C), which
provides, “An owner of adjoining land or his representative has standing to bring an action -
confesting the ordinance or amendment; however, this subsection does not create any new
substantive right in any party.” (Complaint, Para. 6.1). The Complaint alleges that the Defendant

Tract 7, LLC owns property “Which is adjacent to and immediately south of the BP Property”
(Complaint, Para. 15), but the Complaint does not make this allegation as to the Defendant
Southern Timber, LLC (Complaint, Paras..‘ 16-26). For this reason, Plaintiff lacks standing to
challenge the zoning of this Defendant’s property.

In addition, the allegations of the Complaint demonstrate that this suit is untimely as to

the claims against this Defendant. S.C. Code Ann. Sec. 6-29-760(D) provides, “No challenge to

{00491119.D0C.) 1
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the adequacy of notice or challenge to the validity of a regulation or map, or amendment to it,

whether enacted before or after the effective date of this section, may be made sixty déys after

the decision of the governing body if there has been substantial compliance with the notice

requirements of this section or with established procedures of the governing authority or the

planning commission.” The Complaint, at Paragraphs 45 and 46, alleges that Ordinances 2014-

25 and 2014-26, which pertain to this Defendant, were enacted on February 25, 2014, The

Complaint fails to allege facts demonstrating that the City did nof substantially comply with the

provisions of the foregoing Act or with the established procedures of the governing authority or

the planning commission. This suit was filed on August 15, 2014, which is more than sixty days

after the enactment of these ordinances. For this reason, this suit is untimely as to this

Defendant.

Dated: ﬂ! &9'//""{L

{00491119.D0C.1

BARNWELL WHALEY
PATTERSON & HELMS, LLC

Oones Gl I

M. Dawes Cooke, Jr.

D. Summers Clarke, I1

288 Meeting Street, Suite 200 (Zip: 29401)
P.O. Drawer H o
Charleston, SC 29402

(843) 577-7700
mdc@Bamwell-Whaley.com
SClarke@Barnwell-Whaley.com

ATTORNEYS FOR THE DEFENDANTS
TRACT 7, LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY CIVIL ACTION NO. 2014-CP-08-1840

BP AMOCO CHEMICAL COMPANY,
Plaintiff,

)
)
)
)
vs. - g PLAINTIFF BP AMOCO CHEMICAL
COMPANY’S MEMORANDUM IN
CITY OF CHARLESTON; TRACT 7, LLC; ) OPPOSITION TO DEFENDANTS
CAINHOY LAND & TIMBER, LLC: and § CAINHOY LAND & TIMBER, LLC’S
SOUTHERN TIMBER, LLC, AND SOUTHERN TIMBER, LLCr’é:_SJ
g MOTIONS TO DISMISS
)

2

Defendants.

€ Hd 9113040

[ by ol

Plaintiff BP Amoco Chemical VCompany (“BP”) submits this Mei%oranduﬁ} in D)

Opposition' to Defendants Cainhoy Land & Timber, LLC’s and Southefn Timber, LLC’s?
Motions to Dismiss all claims asserted against them in this action. Defendant Tract 7, LLC has
not filed a Motion to Dismiss, but for ease of reference the movants, Defendants Cainhoy Land
& Timber, LLC and Southern Timber, LLC, will be referred fo collectively in this Memorandum
as the “Defendants.” BP’s claims against Defendants should not be dismissed because the
Complaint sufﬁciently alleges that BP has standing to challenge the zoning ordinances subject to
this action as an adjoining landowner to Defendants and under the public import—ance exception.
Furthermore, the claims are not barred by the sixty-day statute' of limitations undq' S.C. Code

Ann. § 6-29-760(D) because the Complaint alleges numerous ways in which Defendant City of

! Cainhoy Land & Timber, LLC’s and Southern Timber, LLC’s respective Motions to Dismiss are made on exactly
the same grounds. For the sake of judicial economy, this memorandum addresses the motions collectively.

? As noted in its Motion to Dismiss, Southern Timber, LLC contends that it has changed its name to Point Hope
Timber, LLC. The Master Plan and Zoning Text in the ordinance that has been challenged refers to this entity as
Southern Timber, LL.C. For the sake of consistency, the entity will be referred to in this memorandum as “Southern
Timber, LLC.”
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Charleston (the “City”) failed to substantially comply with the applicable notice requirements
and procedures for enacting Zoning ordinances.

I BRIEF SUMMARY OF FACTS

BP owns and operates a manufacturing facility in the Cainhoy Community of Berkeley
County, South Caro]ina; (Compl. § 13.) Defendants Tract 7, LLC, Cainhoy Land & Timber,
LLC, and Southern Tirﬁber, LLC (collectively, the “Owners”) are affiliated entities that share :
common ownership and management. (/d. at §7.) The Owners collectively own three tracts
totaling approximately 9,087.22 acres which are located off of Clements Ferry Road and
Cainhoy Road in the Cainhoy Community of the City of Charleston, Berkeley County, South
Carolina, and which are commonly known as and r(;,fenred 10, collectively, as Cainhoy Plantation.
(Id. at§ 8.) BP is an adjoining landowner to Cainhosl Plantation. (/d. at Y 12, 63.)

On or before 2013, the Owners of Cainhoy Plantation decided to develop it as a mixed-
use development that could include over 18,000 residential dwelling units pursuant to a planned
unit development (“PUD”). (Id. at §22.) Pursuant to that décision, the Owners submitted three
separate PUD master plan applications to the City of to rezone Cainhoy Plantation from the then
~existing Cainhoy (CY) Zoning Classification to PUD zoning. (/d. at 1§ 21, 31.) Although the
Owners submitted three separate PUD master plan applications for Cainhoy Plantation, each
master plan stated that the three master plans “have identical master plaﬁ zoning texts and shall
be administered in a coordinated fashion.” (I/d. at § 32.) Thus, the three separate PUD master
plans were submitted _effectively as one master plan to govern the zoning of Cainhoy Plantation.

{dy -

3 Consistent with the manner in which the Owners refer to the three PUD master plans for
Cainhoy Plantation, this Memorandum refers to such master plans and zoning texts collectively
as the “Cainhoy PUD Master Plan.” )
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Following the Owners submission of the Cainhoy PUD Master Plan, the City’s Planning
Commission and Council held various public hearings and meetings in January and February
2014, in which they considered the éainhoy PUD Master Plan. (/d. at 99 32-45.) The City,
~ however, failed to provide adequaté notices of the public hearings and meetings. (/d)
Ultimately, City Council adopted ordinances implementing the Cainhoy PUD -Master Plan
zoning text for Defeﬁdants’ properties on February 25, 2014. (/d. at 146.) The City deferred its
consideration of the Cainhoy PUD Master Plan for the property owned by Tract 7, LLC to allow
BP and Tract 7, LLC to attempt to negotiate a buffer in Cainhoy Plantation near BP’s property to
ensure the safe and compatible co-existence of BP’s facility and the residential development in
Cainhoy Plantation. (/d. at { 45-46, 48.) On June 10, 2014, BP and Tract 7, LLC entered into a
“Letter of Intent to provide BP with an option to purchase property in Cainhoy Plantation to
serve as a buffer. (/d. at § 50.) Thereafter, on June 17, 2014, the City adopted the ordinance
enacting the Cainhoy PUD Master Plan for the property owned by Tract 7, LLC. (Id at¥ 54‘)‘

In July of 2014, Tract 7, LLC reneged on the terms and conditions of the Letter of Intent.
({d. at 1]1[. 55-58.) Following Tract 7, LLC’s breach-of the letter of intent, BP commenced this
action on August 15, 2014, challenging the validity of the Cainhoy PUD Master Plan and its
rezoning of Cainhoy Planl-ation thereunder. BP’s claims agéinst Defendants allege that the
Cainhoy PUD Master Plan_ should be invalidated because (1) it violates the South Carolina Local
Government Comprehensive Planning Enabling Act of 1994, S.C. Code Ann.-§ 6-29-10, et seq.,
(the “Enabling Act”); (2) it violates City Ordinance § 54-255;. (3) it violates the separation of
powers and nondelegati;)n doctrines under the South Carolina Constitution; (4) it violates City
Ordinance § 54-254; (5) it§ adoptiqn was based on procedures that violate BP’s due process and

equal protections rights under the South Carolina Constitution; and (6) it violates the South
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Carolina Coastal Tidelands aﬁd Wetlands Act, S.C. Code Ann. § 48-39-10, ef seq.’ (Id. at g 59-
102.)

The City and Tract 7, LLC answered BP’s Complaint on September 26, 2014, and
September 30, 2014, respectively. On September 30, 2014, Defendants filed Motjons to Dismiss
BP’s claims against them based on their arguments that (1) BP does not have standing because it
is not an adjoining landowner to Defendants under S.C. Code Ann. § 6-29-760(C) and (2) BP
failed to timely commence this action within sixty days of the rezoning of Defendants’ properties
under § 6-29-760(D). This memorandum serves as BP’s response in opposition to Defendants’
Motions to Dismiss.

| IL. M_IL&RQ

In considering a motion to dismiss under Rule 12(b)(6), SCRCP, “the trial court must
base its ruling solely ﬁpon allegations set -forth on the face of the complaint. The 12(b)(6)
motion may not be sustained if the facts alle;ged and inferences therefrom would entitle the
plaintiff to any relief on any theory.” Baird v. Charleston County, 333 S.C. 519, 526, 511 S.E.2d
69, 73 (1999) (citing Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995)). The allegations in
" the complaint must be construed “in the light most favorable to the plaintiff, and with every
doubt resolved in his behalf.” Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92,99, 674 S.E.2d
524, 528 (Ct. App. 2009). Claims should not be dismissed under Rule 12(b)(6) merely because

the court doubts the plaintiff will prevail in the action. Id.

* BP has also asserted claims against Tract 7, LLC associated with the Letter of Intent. Those
causes of action are asserted solely -against Tract 7, LLC and are not related to the causes of
action that are the subject of Defendants” Motions to Dismiss.
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III.  ARGUMENT
A. Standing

1 At the pleading stage, BP is merely required to allege general facts to support its
standing under South Carolina’s liberal pleading rules.

Defendants allege that BP lacks standing under S.C. Code Ann. §’6-'29—760(C) because
the Complaint fails ta allege that BP is an adjoining landowner to the properties owned by
Defendants, whién were rezoned under the Cainhoy PUD Master Plan. Under Sonth Carolinai
law, standing may be acquired by star-ute, through the rubric of “constitutional standing,” or
under the “public importance” exception. ATC South, Inc. v. Charleston County, 380 S.C. 191,
195, 669 S.E.2d 337, 339 (2008). In this case, BP alleges it has standing byAstatute under § 6-29-
760(C) and under the public importance exception. |

Under South Carolina’s pleading rules, a plaintiff need only state u]timaté facts in the
pleadings. “Ultimate facts are those which the evidence upon trial will prove, and not the
evidence which will be required to prove those facts.” Brown v. Investment Mgmt. and
Research, Inc., 475 S.E.2d 754, fn. 3 (1996). At tne pleading stage, general factual allegations of
standing are sufficient to withstand a motion to dismiss. Town of Arcadia Lakes v. S.C. Dep’t of
Health & Envtl. Control, 404 S.C. 515, 529, 745 S.E.2d 385, 392 (Ct. App. 2013) (citing Lujan
v. Defenders of Wildlife, 504 U.S. 555, 561 (1992))..

2. . BP has sufficiently alleged it has standing as an adjacent landowner to challenge the
rezoning of Defendants’ properties under the Cainhoy PUD Master Plan.

Contrary to Defendants’ argument, BP has sufficiently alleged the ultimate fact that it is
~ an adjoining landowner to Defendants’ properties, and therefore, BP has standing to challenge
their rezoning. S.C. Code Ann. § 6-29-760(C) provides that “[a]n owner of adjoining land or his

representative has standing to bring an action contesting the [zoning] ordinance or amendment.”

RECORD 059



In this case, BP’s Complaint expressly alleges that it has standing as an adjoining landowner to
both Defendants by virtue of the comprehensive, uniform rezoning of the entire Cainhoy
Plantation:

BP, as an adjoining landowner. to Cainhoy Plantation and

properties subject to the Zoning Ordinances challenged in this

action, has standing to maintain this action pursuant to S.C. Code

Ann. § 6-29-760(C).

(Compl. § 12.) Thus, the Complaint adequately alleges the ultimate fact that BP is an adjoining

landowner for the purposes of establishing standing under § 6-29-760(C).

BP’s alleged standing as an adjoining landowner to Defendants is further supported by
numerous facts alleged in the Complaint. BP alleges that Defendants, along with Defendant
Tract 7, LLC, are affiliated entities ulllder common ownership and management and collectively
own three contiguous tracts ;vhich comprise Cainhoy Plantation. (/d. at 47.) Prior to the
enactment of the zoning ordinances in questic;n, Cainhoy Plantation was zoned collectively under
the City’s Cainhoy (CY) Zoning Classification. (/d. at 21.) The Owners of Cainhoy Plantation
collectively4decide'd to develop all properties as a'single, mixed-use development and submitted

three planned unit development (“PUD”) applications for the property on the same date, which

also provided for the uniform rezoning of all of Cainhoy Plantation. (/d. at 1§ 22, 31.) The PUD

applications were submitted cffectively as one PUD based on 'their express statement that the
three separate PUD master plan applicaﬁons “have identical master plan zoning texts and shall
be administered in a coordinated fashion.” | (/d. at ‘[[ 32) (emphasis added). In fact, the three
separate PUD master plans submitted for Cainhoy Plantation refér to the three master plans and
zoning texts collectively as “Cainhoy PUD Master Plan” and fail to distinguish between
Defendants’ and Tract 7, LLC’s respective properties for the purposes of zoning. (/d.) Based on

the comprehensive, uniform zoning of all tracts within Cainhoy Plantation under the Cainhoy
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PUD Master Plan, BP legitimately alleges that it “is an adjoining landowner to all property

rezoned under City Ordinances 2014-25, 2014-26, and 2014-82, as they were rezoned pursuant

to the Cainhoy PUD Master Plan, which states that all three master plans ‘have identical master

plan zoning texts and shall be administered in a coordinated fashion.”” (/d. at § 63.)

There can be no doubt these allegations sufficiently allege BP’s standing as an
adjoining landowner under § 6-29-760(C) under South Carolina’s liberal pleading rules. BP
alleges on numerous occasions in its Complaint that it is an adjoining landowner to Defendants’
properties, which were collectively rezoned under the Cainhoy PUD Master Plan, and it supports
those allegations with facts detailing the uniform, comprehensive zoning for all of Cainhoy
Plantation, which neighbors BP’s property. Therefore, Défendants’ Motion to Dismiss based on
the purported claim that BP has failed to allege it is an adjoining landowner to Defendants should
be denied.

3. BP has sufficiently alleged standing under the public importance exception by alleging
ultra vires acts related to the adoption of the Cainhoy PUD Master Plan and Jacts
relating to the public impact of the development of Cainhoy Plantation under the
Cainhoy PUD Master Plan.

In addition to alleging standing as an adjoining landowner under § 6-29-760(C), BP
alleges it has standing to challenge the rezoniﬁg of all of Cainhoy Plantation, including
Defendants’ properties, under the public importance exception. Defendants’ Motions to Dismiss
do not address the public importance exception alleged in BP’s Complaint. As a result, even if
the Court adopts Defendants’” arguments regarding BP’s claimed failure to allege it is an
adjoining landowner, BP has standing under the public importance exception to maintain its
actions against Defendants and challenge the rezoning of their properties. In the event, though,

that Defendants belatedly attack BP’s standing under the public importance exception, such

attack cannot prevail because BP has sufficiently alleged its standing under that eXception.
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Statutory standing under § 6-29-760(C) is not‘the,only means of acquiring standing to
challenge a zoning ordinance. South Carolina law also recognizes the “public importance”
exception to general standing requirements, whiéh holds that “standing may be conferred upon a
party when an issue is of such public importance as to require its resolution for future guidance.”
- ATC South, 380 S.C. at 198, 699 S.E.2d at 341. The public importance exception resists a
formulaic approach and must turn on “competing policy c_oncerns.” Id. South Carolina courts
have ruled that a plaintiff has standing under the pﬁblic importance exception when the action
challenges the legality or constitutionality of government action. See; e.g., Evins v. Richland

County Historic Preservation Comm’n, 341 S.C. 15, 532 S.E.2d 876 (2000) (ruling that plaintiff
had standing to challenge ultra vires act of county commission’s acquisitioh of property); Baird
v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999) (recognizing standing under public
importance exception in action challenging county’s alleged ultra vires issuance of bonds).

In this case, BP’s Complaint sufficiently alleges facts to justify its standing under the
public importance exception. To begin, BP invokes standing under the public importance
excéption to challenge the rezoning of Defendants’ property by expressly alleging in the
Cdmplaint that 'it"‘has standing to maintain this action pursuant'té . . . the public importance
standing doctrine.” (Compl. § 12.) BP supports its standing under this exception with several
allegations of ultra vires acts by Defendant City of Cl_larleston, including:

. Defendant City of Charleston committed an w/tra vires act by
adopting the Cainhoy PUD Master Plan in violation of the South
Carolina Local Govemnment Comprehensive Planning Enabling
Act of 1994, S.C. Code Ann. §§ 6-29-10, et seq., (the “Enabling
Act”). (Compl. g 59-67.) :

° Defendant City of Charleston committed an wltra vires act by

" adopting the Cainhoy PUD Master Plan in violation of City
Ordinances §§ 54-254 and 54-255. (Compl. 49 68-72, 80-85.)
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o The Zoning Ordinances adopted under the Cainhoy PUD Master
Plan are unconstitutional because they violate the separation of
powers and nondelegation doctrines under the South Carolina
Constitution. (Compl. §§ 73-79.)
o Defendant City of Charleston adopted the Cainhoy PUD Master
Plan in violation of BP’s due process and equal protection rights
under the South Carolina Constitution without adequate notice and .
for the benefit of a single private developer. (Compl. 99 86-95.)
o The Zoning Ordinances adopted under the Cainhoy PUD Master
Plan violate the South Carolina Tidelands and Wetlands Act, S.C.
Code Ann. §§ 48-39-10, ef seq. (Compl. 9 96-102.)
Additionally, BP’s Complaint includes several allegations that go beyond the illegality of the
Cainhoy PUD Master Plan and its adoption and relate to the impact that the development of
Cainhoy Plantation will ‘have on the surrounding community. For example, BP includes
allegations in the Complaint relating to public opposition to the Cainhoy PUD Master Plan
arising from concerns of its impact on historical and cultural resources, the rural nature of the
surrounding community, traffic, health, and safety. (Compl. 47 39-42, 44-45.)

In sum, BP’s Complaint adequately alleges ultimate and evidentiary facts to support its
standing to challenge the rezoning of Defendants’ properties under the public importance
exception, especially at the early pleading stage when BP must merely allege general factual
allegations to support standing. BP alleges numerous ways in which the Cainhoy PUD Master
Plan violates the South Carolina Constitution, state statutes, and local ordinances. Moreover, the
Complaint includes allegations showing that the Cainhoy PUD Master Plan is a matter of public
importance based on public opposition to the plan from numerous citizens and media
organizations. Therefore, BP sufficiently alleges facts to support its standing under the public
importance exception, and Defendants’ Motions to Dismiss based on BP’s lack of stacking
should be denied. See Evms 341 S. C at 21, 532 S.E.2d at 879 (ruling that. trial court correctly

ruled that plamtlff had standing where his complamt alleged witra vires actions); Baird, 333 S.C.

9
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at 531, 511 S.E.2d at 75 (refusing to dismiss action where complaint alleged ultra vires act and
subject of action clearly impacted profound public interest).
B. Statute of Limitations

1L BP'’s claz'ms.are not time-barred because it has sufficiently alleged that the City failed to
substantially comply with notice requirements and its established procedures.

Defendants also contend that BP’s claims against them should be dismissed because they
are untimely under the sixty-day statute of limitations contained in S.C. Code Ann. § 6-29-
760(D). S.C. Code Ann. § 6-29-760(D) provides, “No challenge to the adequacy of notice or
challenge to the validity of a [zoning] regulation or map, or amendment to it, . . . may be made
sixty days after the decision of the governing body if there has been substantial compliance with
the notice requirements of this section or with established procedures of the governing authority
or the planning commission.” (Bmphasis added.) Thus, the sixty-day statute of limitations for
challénging a zoning ordinance or amendment under § 6-29-760(D) applies only if the governing
authority substantially complied with the notice. requirements of § 6-29-760 or with the
governing authority’s established procedures.

In this case, the sixty-day statute of limitations under § 6-29-760(D) does not bar BP’s
claims challenging the rezoﬁing of Defendants’ properties under the Cainhoy PUD Master Plan
because BP has adequately alleged that the City failed té substantially comply with its own
procedures in adopting the Cainhoy PUD Master Plan and with the notice requirements of § 6-
29-760. In Paragraph 63 of the Complaint, BP expressly alleges that “the City failed to adopt
City Ordinances 2014-25 and 2014-26 in accérdance with the requirements of the Enabling Act
and the City’s established procedures.” -This zilleéatién sufficiently states the ultimate fact to
support BP’s position that the sixty-day statute of limitation does not épply in this case, and

Defendants’ argument to the contrary is belied by the clear allegations in the Complaint.

10
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To the extent that Defendants argue that BP must allege evidentiary facts to support its
éllegation that the City failed to .substantially comply with the noticé requirements of § 6-29-760
or its own established procedures, this argument is not supported by the liberal pleading rules
uhder South Carolina law. Regardless, BP’s Complaint contains several factual all@gations
supporting its position that the City did not substantially cbmply with § 6-29—76Q and its own
established proccedures for adopting zoning amendmeﬁls, including:

° In Paragraph 34 of the Complaint, BP alleges that the City did not
provide it with ten days’ notice of the public hearing on the
Cainhoy PUD Master Plan as required by § 6-29-760(B).

° In Paragraphs 68-72 of the Complaint, BP alleges that the City did
not comply with its own established procedures by adopting the
Cainhoy PUD Master Plan without requiring all information that
must be included in a PUD application as required by City
Ordinance § 54-255.

X In Paragraphs 80-85 of the Complaint, BP alleges that the City did

' not comply with ils own established procedures by adopting the
Cainhoy PUD Master Plan without making any findings as to
whether the Cainhoy PUD Master Plan met the necessary criteria
for PUD zoning as required by City Ordinance § 54-254.

o In Paragraph 94 of the Complaint, BP alleges that in adopting the
Cainhoy PUD Master Plan the City and its Planning Commission
“failed to comply with the notice requirements of S.C. Code Ann.
§§ 6-29-760 and 6-29-1130(B) and City Ordinance §§ 54-942(a),
54-942(b), and 54-943.” '
° In Paragraphs 88-93 of the Complaint, BP alleges that the City
failed to provide adequate notice of the public hearings on City
Ordinance 2013-125 as required by § 6-29-760, which infected the
City’s consideration of the Cainhoy PUD Master Plan.
As indicated by these allegations, BP has sufficiently pleaded not only ultimate facts about the
City’s failure to substantially comply with the notice requirements of § 6-29-760 and its

established procedures but also evidentiary facts to support its contention that the sixty-day
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statute of limitations under § 6-29-760(D) does not apply. As a result, Defendants’ argument
that BP’s claims against them are time-barred fails.

IV. CONCLUSION

BP has. sufﬁcieﬁtly alleged standing as an adjoining landowner under S.C. Code Ann. §
6-29-760(C) and under the public importance exception. Additionally, BP’s claims are not time-
barred because the sixty-day statute of limitations under §.6—29—760(D) does not apply based on
the City’s failure to substantially comply with the notice requirements under § 6-29-760 and its
established procedures for enacting zoning ordinances. Therefore, Defendants’ Motion to
Dismiss should be denied.

Respectfully submitted,

MOORE & VAN ALLEN PLLC

b
Douglas M) Muller (SC Bar 10277)
E.B Gaskins (SC Bar 73274)
78 Wentworth Street
P.O. Box 22828
Charleston, SC 29413-2828
Telephone (843) 579-7000
Facsimile (843) 579-7099
dougmuller@mvalaw.com
brandongaskins@mvalaw.com

ATTORNEYS FOR PLAINTIFF
October 16, 2014
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)

)
COUNTY OF BERKELEY ) CASE NO.: 2014-CP-08-1840
BP AMOCO CHEMICAL COMPANY,

MEMORANDUM IN SUPPORT OF
MOTIONS TO DISMISS ON BEHALF OF
DEFENDANTS CAINHOY LAND &
TIMBER, LLC AND SOUTHERN

)
: )
‘Plaintiff, )
)
%
CITY OF CHARLESTON; TRACT 7, ) TIMBER, LL.C
)
)
)
)
)

VS.

LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC,

Defendants.

Defendants, Cainhoy Land & Timber, LLC and Southem T imber, LLC, by and throug'h4
their undersigned counsel, respectfully submit this Memorandum in Support of their Motions to
Dismiss Plaintiff’s claims againsf these Defendants pursuant to South Carolina Rules of Civil
Procedure 8(a) and 12(b)(6).

Summary
This is an action challenging the enactment of ordinances re-zoning properties belonging
to the three landowner Defendants, Tract 7, LLC, Cainhoy Land & Timber, LLC, and Southern
“Timber‘, LLC. These properties, totaling some nine thousand acres, comprise “Cainhoy -
* Plantation”, a Planned Unit Development located in the City of Charleston. Two of the
landowner Defendants, Cainhoy Land & Timber, LLC and Southern Timber, LLC, move to
dismiss the Complaint as to them because their properties are not — and are not alleged to be -
adjacent to BP’s property, so BP does not have standing to challenge their zoning.
In addition, this action is untimely as to these two Defendants. Their zoning ordinances
were enacted earlier than the ordinance reiating to Tract 7, more than sixty days before this suit

was filed.
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Facts Alleged in Plaintiff’s Complaint

On Augﬁst 15, 2014, BP Amoco Chemical Company (hereinafter referred to as
“Plaintiff” or “BP”) filed thg instant action asserting the following four causes of action against
the City of Charleston; Tract 7, LLC; Cainhoy Land & Timber, LLC; and Southern Timber, LLC

(hereinafter coilectively referred to as “Defendants”): (1) declaratory judgment that City

Ordinances 2014-25, 2014-26, 2014-82 violate the South Carolina Local Government
Comprehensive Planning Enabling Act of 1994; (2) declaratory judgment that City Ordinances
2014-25, 2014-26, and 2014-82 violate City Ordinance § 54-255; (3) declaratory judgment that
City Ordinances 2014-25, 2014-26, and 2014-82 violate the Separation of Powers and
Nondelegation Doctripes under the South Carolina Constitution; and (4) declaratory judgment
that City Ordinances 2014-25, 2014-26, and 2014-82 violate City Ordinance § 54-254. Compl.
99 59-85. Plaintiff is asserting additional causes of action against the City of Charleston and
Traét 7, LLC. Compl. 9 86-144. Plaintiff also is secking injunctive relief against all
Defendants. Compl. 9 145-153.

Specifically, the Complaint alleges that Plaintiff brings its claims pursuént to S.C. Code
Ann. § 6-29-760(C), which proilides that “[a]n owner of adjoining land or his representative has
'standing to bring an action contesting the ordinance or amendment; however, this subsection

~ does not create any new substantive right in any party.” Compl. § 61. The Complaint states that
- Defendant Tract 7, LLC owns éroperty “which is adjacent to and immediately south of the BP
Property.” Compl. § 15. According to the Complaint, “Cainhoy Land & Timber, LLC owns
probeﬂies consisting of approximately 5,653.52 acres . . . , which are located off of Cainhoy

Road %md Clements Ferry Road in the Cainhoy Community of Berkeley Coﬁnty.” Compl. { 16.
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The Complaint alleges that “Tract 7, LLC, Cainhoy Land & Timber, LLC and Southern
Timber, LLC . . . are affiliated entities that share common ownership and management.” Compl.
97! The Complaint states that these entities coliectivcly own three tracts of land that total
approximately 9,087:22 acres, which are located off of Clements Ferry Road and Cainhoy Road
in the Cainhoy Community of Berkeley County, South Carolina. These tracts are commonly
collectively referred to as Cainhoy Plantation. Compl. 9 7-8.2 BP has owned and operated a
manufacturing facility located in Berkeley County since 1978, employing 230 employees and
utilizing the services of an additional 200 contract employees. Compl. Y 13-14.

Plaintiff alleges that in 2013 the Defendants, owners of Cainhoy Plantation, decided to
develop it as a mixed use development that could include over 18,000 residential dwelling units.
Compl. § 22. According to Plaintiff, the owners of Cainhoy Plantation recofnmended
amendments to the PUD Ordinance that were considered by the City Planning Commission and
later by City Council. Cﬁmpl. 19 24-25. On November 6, 2013, City Council enacted the
amendments to the PUD Ordinance. Compl. 1 30. Thereafter, Tract 7, LLC, Cainhoy Land &
Timber, LLC and Southern Timber, LLC submitted three separate Cainhoy PUD Measter Plan
applications to the City on January 24, 2014.° Compl. § 31. The Planning Commission
reéommended approval of the master plan on February 6, 2014 and held a public hearing on the
Cainhoy PUD Master Plan February 11, 2014, Compl. § 37. BP claims that during the pubiic
hearing, many individuals expressed opposition to the master plan, including individuals

-associated with historical preservation organizations, members of the news. media and residents

! The owners of Tract 7, Cainhoy Land & Timber, LLC, and Southern Timber, LLC are in fact separate and
independent from one another, but this allegation will be taken as true for purposes of the instant Motion to Dismiss.
? Attached hereto as Exhibit A is an aerial photograph showing the approximate boundaries of the properties
comprising Cainhoy Plantation in relation to the BP property.

3 The Cainhoy T7 PUD Master Plan & Zoning Text, Cainhoy Land & Timber PUD Master Plan & Zoning Text, and
the Cainhoy-ST Master Plan & Zoning Text are referred to collectively as the Cainhoy PUD Master Plan.
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of the Cginhoy, Huget, and Wando Communities. Compl. ] 39-42. BP was in attendance at the
public hearing on February 11, 2014 and spoke with the owners of the proposed development of
Cainhoy Plantation following the meeting. Compl. § 44.

On February 25, 2014, a representative of BP addressed City Council and requested a
deferral of all ordinances related to the Cainhoy PUD Master Plan and development of Cainhoy
Plantation. Compl. § 44. After being asked to defer the ofdinances, as a courtesy to BP, the
owners of Cainhoy Plantation agreed to defer action with respect to the Tract 7 Master Plan.
Compl. 9 44-46. Thereafter, BP and Cainhoy Plantation entered into negotiations for BP to
purchase an area on Tract 7 between the contemplated residential -development in Cainhoy
Plantation and BP’s property to provide a buffer. Compl. 9 48. As of June 17, 2014, BP and
Tract 7, LLC had not reached an agreement about the sale of the land. Compl. Y 49-52. BP did
not request City Council to defer adoption of the Tract 7, LLC Master Plan and Zdnjng Text at
the meeting on June 17, 2014, and the City Council adopted Ordinance 2014-82 relating to the
Tract 7 Master Plan. Compl. Y 53-54. No agreement between BP and Tract 7 has been reached

to date. Compl. | 58.

Standard of Review for Rule 12(b)(6) Motion
In order to 'survive the instant Mot'ion to Dismiss, “the trial court should consider only the
allegations set forth on the face of the plaintiff’s complaint.” Plyler v. Burns, 373 S.C. 637, 645,
647 S.E. 2d 188 (2007), citing Stiles v. Onorato, 318 S. C. 297, 300, 457 S.E. 2d 601, 602
(1995). “The question presented is whether, in the light most favorable to the plaintiff, and with
every doubt resolved in his behalf, the complaint states any valid claim for relief.” Plyler, 373
S.C. at 647, citing Toussaint v. Ham, 292 S.C. 415, 416, 357 S.E.2d 8, 9 (1987). If those facts

and inferences would entitle the plaintiff to relief on any theory, then a dismissal for failure to
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state a claim is improper.VHackworth v. Greywood at Hammett, LLC, 385 S.C. 110, 115,'682
'S.E.2d 871, 874 (Ct. App. 2009). “

Ihlportant for the purposes of this motion, a motion under Rule 12(b)(6) does noi admit
legal conclusions alleged in the Complaint:

The characterization of the activity as “outside the contract” is not an
allegation of fact, but is an unsupported conclusion which is contrary to the
admitted facts. Therefore, the trial judge properly disregarded it. See Gaskins v. S.
Farm Bureau Cas. Ins. Co., 343. S.C. 666, 671, 541 S.E.2d 269, 271
(Ct.App.2000) (finding Rule 12(b)(6), SCRCP, replaces the Code Pleading rules
regarding demurrers and “retains the Code Pleading standard ... rather than the
more lenient notice pleading standard found in the federal rules.”) (citation.
omitted); Charleston County Sch. Dist. v. S.C. State Ports Auth., 283 S.C. 48, 50,
320 S.E.2d 727, 729 (Ct:App.1984) (“A demurrer admits the facts well pleaded in
the complaint but does not admit the inferences drawn by the plaintiff from the
facts, nor does it admit conclusions of law.”); Sease v. City of Spartanburg, 242
S.C. 520, 527, 131 S.E.2d 683, 687 (1963) (finding allegations in the complaint
which merely characterize the facts are mere conclusions which are nof admitted
by a demurrer). : '

Charleston County School District v. Laidlaw T, ransit, Inc., 348 S.C. 420, 425-26, 559
S.E.2d 362, 364-65 (S.C.App. 2001) (cert. denied 2002).

Arguments

I Plaintiff BP Lacks Standing to Assert Claims against Defendants Cainlioy
Land & Timber, LLC and Southern Timber, L1L.C

Plaintiff BP lacks standing to asseit claimé against Defendants Cainhoy Land & Timber,
LLC and Southern Timber, LLC. A party may have -standing through: (1) the “rubri¢c of
constitutional standing”; (2) by statute; or (3) under the “public importance” exception.
Freemantle v. Preston, 398 S.C. 186, 192, 728, S.E.2d 40 (8.C. 2012) (citing ATC South, Inc. . |
Charleston Cnty., 380 SC 191, 195, 669 S.E.2d 337, 339 (2008)). BP clgims to have standing ‘
pursuant to S.C. Code § 6-29-760(C) and through the. public importance standing doctrine.
Compl. §12. As shown above, a Motion to Dismiss under Rule 12(b)(6) takes as true the factual

allegations of the Complaint, but it does not admit the legal conclusions. BP’s Complaint fails to
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allege facts that could establish standing under constitutional standing, statutory standiﬁg, or the
public importance exception; which is discussec‘lrseriatim Below.
A. Constitutional Standing
To qualify for constitutional Standhlg, a plaintiff must have first suffered an injury in fact
which is “concrete and particularized, and actual or imminent, not conjectural or hypothetical.”
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 21'30, 119 L.Ed. 2d 351 (1992)
(inte'rnél quotations and citations omitted); Sea Pines Ass’n for Prof. of Wildlife, Inc. v. S.C.
Dep’t of Naturql Res., 345 S.C. 594, 550 S.E.2d 287 (2001); Davis v. Richland Cnty Council,
372 8.C. 497, 642 S.E.2d 740 (2007). For an injury.to be particulﬁrized, it must affect the
plaintiff in a personal " and individual way. Carnival Corp. v. Historic Ansonborough
Neigkborhoad Ass’n, 407 S.C. 67, 753 S.E.2d 84674(2_014) (citations bmittéd). “[A] plaintiff
raisiﬁg only a generally-available grievance about govement—claiﬁing only harm to his and
every citizen’s interest in proper application of the Constitution and laws, and seeking relief that
no more directly and tangibly beneﬁts him than it does the public at large—does not possess
staﬂding.” Id. at 75; quoting Lyjan, 504 U.S. at 573-74, 112 S.Ct. 2130 (internal citations
omitted). There must also be a causal connection between the injury cbmplained of that is fairly
traceable to the dondqct of the defendant. Lujan, 504 U.S. at 560-61 (intérnal quotations and _
ciiations omitted). “Finally, the third elemént -requires that thelplai‘ntiff show that he is likely to
~ receive a favér'able 'IdecisionA from the courts as to the merits of his claim if he is deemed to have
standing in this initial inquiry.. Id
| The Complaint fails to establish any elements to sétisfy the constitutional standing
A requirements, Firét, BP’s complaints about the Céinhoy Land & Timber PUD Master Plan and

Zoning Text and the Cainhoy-ST P‘UD Master Plan and Zoning Text, set forth in Paragraph 84 of
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theAComplaint, are geﬁeralfzed grievances suffered by the public as a whole. These grievances
include that the PUD Master Plans: (1) are not compatible with the zoning of adjacent
undeveloped areas; (2) do not protect the natural and cultural resources better than develbpment
under other zoning district regulations; and (3) are not consistent with the City of Charleston’s
Comprehensive Plan for the Cainhoy area. Compl. q 84. In addition, BP claims that there has
not been a traffic study t(; evaluate whether the project is compatible with existing and planned
roads. Id. The Complaint fails to allege any particularized harm that may allow BP to obtain
constitutional standing. In fact, it does not even allege — nor could it allege — that BP’s property
is adjacent to the subject property. Therefore, Plaintiff fails to establish even the first element of
standing that BP suffered a particularized harm to a legally protected interest, which is required
to satisfy the constitutional sfanding requirements.

Second, the Complaint fails to adequately allege that BP will suffer any actual or
imminent harm because of the ordinance. Plaintiff alleges that “[ulnless this Court issues an
immediate temporary injunction prohibiting the Defendants from further residential
development, BP will suffer immediate and irreparable injury from the development of a maésive
residential neighborhood next to its manufacturing facility.” Compl. § 150. Based on these
general allegations, it is unclear what “immediate and irreparable injury” BP is referring to. The
potential harm alleged i-n BP’s Complaint is not imminent or actual, but rather conjectural or
hypothetical. Therefore, the Compiaint fails to establish the second element of constitutional
standing.

Finally, although the Complaint alleges thaf Plaintiff is likely to receive a favorable
decision from the co.urts‘as to the merits of its claim, recent decisions challenging zoning

ordinances indicate that Plaintiff’s chances of receiving a favorable outcome are not likely. See
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Carnival Corp., 407 S.C. 6;7, 753 S.E.2d 846 (2014); AT C South v. Charleston County, 380 S.C.
191, 669 S.E.2d 337 (2008). Therefore, Plaintiff fails to meet any of the required elements for
constitutional standing to apply.

B. Statutory Standing

According to the Complaint, Plaintiff has statutory standing to pursue his claims in this
matter pursuant to S.C. Code Ann. § 6-29-760(C), which provides that “[a]n owner of adjoining
land or his representative has standing to bring an action contesting the ordinance or amendment;
however, this subsection does not create any new substantive right in any party.” (Emphasis
added). The Complaint alleges that the Defendant Tract 7, LLC owns property “which is
adjacent to and immediately south of the BP Property.” Pls. Compl. § 15.

The Complaint fails to allege that BP owns property adjoining the property owned by
Defendants Cainhoy Land & Timber, LLC or Southern Timber, LLC. Compl. §§ 16-20.
Because Plaintiff fails to allege that it is an adjoining property owner, Section 6-29-760(C) is
inapplicable and does not provide Plaintiff with standing to assert its zoning claims. See
Carnival Corp., 407 S.C. at 79 (holding that because plaintiffs failed to allege that they were
neighboring or adjacent property owners as set forth in the statutory requirement for standing,
‘ the statute was inapplicable and didA not provide them with standing to assert their zoning
claims). Therefore, Plaintiff lacks standing pursuant to S.C. Code Ann. § 6-29-760(C) to
. challenge the zoning of the property owned by Defendants Cainhoy Land & Timber, LLC and
- Southern Timber, LLC. | |

C. Public Importance Exception to Standing
 Plaintiff asserts that it has standing pursﬁarit to the public importance standing doctrine.

Compl. § 12. In South Carolina, “courts recognize an exception to the requirement that a
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plaintiff possess standing where ‘an issue is of such public importance as to require its resolution
for future guidaﬁce.”’ Carnival Corp., 407 S.C. at 853-54 (quoting Davis v. Richland Cnty.
Council, 372 S.C. 497, 500, 642 S.E.2d 740, 741 (2007)). “In cases falling within the ambit of
important public interest, standing is conferred ‘wi’ghout requiring the plaintiff to show he has an
interest greater than other potential plaintiffs.’” Freemantle v. Preston, 398 S.C. 186, 193, 728
S.E.2d 40 (S.C. 2012) (citing Davis v. Richland Cnty Council, 372 S.C. at SQO, 642 S.E.2d at
741-42). The South Carolina Supreme Court previously addresséd whether zoning is important
to the public so as to allow the public importance exception to apply. The case iﬁvolved a
challenged county zoning decision regarding cell-phone towers owned by business competitors.
In determining that the public importance exception did not apply to the challenged zoning

decision, the Court reasoned that:

Of course zoning is a matter of public importance, but the same may be said of
most legislative and executive actions. For a court to relax general standing rules,
the matter of importance must, in the context of the case, be inextricably
connected to the public need for court resolution for future guidance. There is
nothing public about ATC’s concern with a competing cell-phone tower. Here a
local government followed proper procedure and rezoned a single piece of
property for a narrow purpose and the only complaint comes from a nonadjoining
landowner which just happens to be a competitor,

ATC South, Inc., 380 S.C. at 199,

When determining whether the public importance exception to standing could apply to
BP'in this case, the Court must consider whether the issues in this case are of such public
importance as to require resolution for future guidance. Fundamentally, the issues in this case
4_are whether the zoning ordinances related to the property owned by Defendants Cainhoy Land &
Timber, LLC and Southern Timbef, LLC, Ordinancé 2014-25 and Ordinance 2014-26, 'a;e

invalid, nﬁll, and void, as violative of the South Carolina Local Government Comprehensive
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Planning Enabling Act; Art_icie 1, Section 8 of the South Carolina Constitution; various City
Ordinances; and the South Carolina Coastal Tidelands and Wetlands Act. Similar to Plaintiff in
ATC South, there is nothing public about BP’s concern with the zoning ordinances 2014-25 and
2014-26, the pieces of property ;n?e not even adjoining, and the local government followed proper
procedure to rezone tile property. Id. Hopefully Plaintiff’s “efforts to cloak its zoning challenge
as a matter of ‘public iniportance’ for the purpose of acquiring standing finds no traction in this
record.” Id. BP’s challenge to the rezoning of property owned by Defendants Cainhoy Land &
Timber, LLC and Southern Timber, LLC does not implicate a matter of public importance _

requiring court resolution for future guidance.

Due to BP’s inability to-obtain standing through the rubric of constitutional standing,
statutory standing, or the exception of the public importance doctrine, BP’s Complaint should be

dismissed for lack of standing.

II. Plaintiff BP’s Claims are Untimely under S.C. Code Ann. § 6-29-760(D)

Plaintiff BP’s claims are untimely as to Defendants Cainhoy Land & Timber, LLC and
Southern Timber, LLC. S.C. Code Ann. § 6-29-760(D) provides, “No challenge to the adequacy
of notice or challenge to the validity of a regulation or map, or amendment to it, whether enacted
before or after the effective date of this section, may be made sixty days after the decision of the
governing body if the;re has been substantial compliance with the notice requirements of this
section or with established procedures of the governing authority or the planning commission.”
Compl. 9 61 (emphasis added). The Complaint alleges that Ordinances 2014-25 and 2014-26;
which pertain to these Defendants, were enacted on February 25, 2014, | Compl. {9 45-46. This

lawsuit was not ﬁled until August 15, 2014, which is more than sixty days after the enactment of

10
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these ordinances. For this reason, this suit is untimely as to Defendants Cainhoy Land &
Timber, LLC and Southern Timber, LLC.

In the Complaint, BP broadly alleges that there were compliance issues with the notice
requirements set forth by S.C. Code. § 6-29-760. Regardless of these allegations, the City of
Charleston substantially complied with the notice requirements of the statute setting forth the
procedure for enactment or amendment of a zoning regulation. South Carolina law does not
specifically define substantial compliance in regard to S.C. Code Ann. § 6-29-760(D). However,

American jurisprudence generally holds substantial compliance is met if the
purpose of the statute is achieved. See James v. County of Kitsap, 115 P.3d 286,
293 (Wash.2005) (substantial compliance means a court should determine
whether a statute has been followed sufficiently so as to carry out the intent for
which the statute was adopted); Jowa State Bank & Trust Co. v. Michel, 683
N.W.2d 95, 105 (lowa 2004) (in deciding whether a party has substantially
complied with a statutory requirement, the court evaluates whether the asserted
compliance assures that the reasonable objectives of the statute will be met); .
Rosenblatt v. City of Houston, 31 S.W.3d 399, 404 (Tex.Ct.App.2000)
(“Substantial compliance has been defined t6 mean performance of the essential
requirements of a statute.”); Morrow v. Bobbit, 943 S.W.2d 384, 389
(Tenn.Ct.App.1996) (substantial compliance is met when it is reasonable to
conclude that the objective sought by the statute has been fully attained); Thrash
v. City of Asheville, 393 SE.2d 842, 845 (N.C.1990) ( “Substantial compliance
means compliance with the essential requirements of the statute.”); Sabatini v.
Jayhawk Const. Co., Inc., 520 P.2d 1230, 1234 (Kan.1974) (“Substantial
compliance requires compliance in respect to the essential matters necessary to
assure every reasonable objective of the statute.”); Brow v. Sherwin—Williams Co.,
109 N.E.2d 864, 866—67 (Ohio 1952) (the requirements of a procedural statute are
met when the municipality substantially complies with the statute's procedural
mandates, which requites the municipality to act in a way to achieve the purpose
of the statute). '

Responsible Economic Development v. Florence Consolidated Municipal Planning Comm n,
2005 WL 7084861 (S.C. App.) (unrepérted). The South Carolina Supreme Court has also
followed the same interpretation of substantial compliance. See, e. g, Quality T, owiné, Inc. v.
City of Myrtle Beach, 345 S.C. 156, 16465, 547 S.E.2d 862; 866 (2001) (looking to the clear

language and express purpose of a federal act to determine whether substantial compliance
11

RECORD 077



occurred); Davis v. NationsCredit Fin. Servs. Corp., 326 S.C. 83, 86, 484 S.E.2d 471, 472 (1.997)

(looking to the purpose 6f a statute in determining whether substantial compliance occurred).

The language and purpose of the statute must be considered to determine whether there was
~substantial compliance.

S.C. Code §§ 6-29-760(A) and (B) set forth the notice requirements for amendments to
zoning regulations or méps. Section 6-29-760 enumerates the requirements for public hearings.
Id. The public hearings must be advertised and in cases involving rezoning, conspicuous notice
must be posted on or adjacent to the property affected. Jd Even if, as the Complaint broadly
alleges, the City of Charleston failed to comply with any of these procedures, the Complaint does
not allege that it was prejudiced by any failure of notice, so as to overcome the substantial
compliance standard set forth in the statute. See Responsible Economic Development, 2005 WL
7084861, *3 (S.C. App.) (unreported) (féchnical noncompliance.of the signage does not defeat a
finding of substantial compliance); Morrow, 943 S.W.2d at 389 (Tenn.Ct.App. 1996).

In order to determine whether there was substantial compliance with the notice
requirements of S.C. Code Ann. § 6-29-760(B) with regard to the ordinances pertaining to the
land owned by Defendants Cainhoy Land & Timber, LLC and Southern Timber, LLC, it is
necessafy to consider whether the objectives sought to be achieved by the notice requirements
were met. The purpose of any posting requirement is to put interested parties on notice of a
public hearing. Furthermore, S.C. Code § 6-29-760(B) requires “a landowner whose land is the
subject of a proposed amendment will be allowed to present oral or written comments to the
plénning vcommission, at 1ea§t ten days’ notice and an opportunity to comment in the same
manner must be given to other interested members of the- public, including owners of adjoining

property.” The City Planning Commission had a public hearing on February 6, 2014, wherein
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the Planning Commission recommended approval of the Cainhoy PUb Master Plan. Compl. |
33 and 37. Thereafter, on February 11, 2014, the City Council held a public hearing on the
Cainhoy PUD Master Plan during which many individuals expressed opinions about the Cainhoy
PUD Master Plan, including individuals associated with historical preservation organizations,
members of the news media, and residents of the Cainhoy, Huger, and Wando Communities.
Compl. § 39-42. The Complaint admits that BP was in attendance at the public hearing on
February 11, 2014 and spoke with the owners of the proposed development of Cainhoy
Plantation folloﬁing the meeting. Compl. § 44. It further admits that on February 25, 2014, a
representative for BP addressed City Coﬁncil and requested that they defer enacting. the
ordinances. Compl. § 45. Due to BP’s and other interested parties’ attendance at the public
hearings, it is clear that the notice was adequate to all interested parties, and the objectives
contemplated by Sections 6-29-760(A) and (B) were satisfied.

BP’s claims are untimely as to these Defendants, Cainhoy Land & Timber, LLC and
Southern Timber, LLC, thus BP is barred from challenging these zoning ordinances,

Conclusion

For the reasoné stated above, Defendants Cainhoy Land & Timber, LLC and Southern
Timber, LLC respectfully request this Honorable Court to grant their Motioﬁs to Dismiss
pursuant to South Carolina Rules of Civil ﬁrocedure 12(b)(6) for failure to plead facts sufficient

to show that the Plaintiff is entitled to relief.
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October 16, 2014

BARNWELL WHALEY
PATTERSON & HELMS, LLC

WM/

M. Dawes Cooke, Jr.

D. Summers Clarke, 11

288 Meeting Street, Suite 200 (Zip: 29401)
P.O. Drawer H

Charleston, SC 29402

(843) 577-7700
mdc@Barnwell-Whaley.com
sclarke@Barnwell-Whaley.com

ATTORNEYS FOR THE DEFENDANTS
TRACT 7, LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) .
COUNTY OF BERKELEY ) CIVIL ACTION NO. 2014-CP-08-1840
BP AMOCO CHEMICAL COMPANY, )
)
Plaintiff, )
vs. ) PLAINTIFF BP AMOCO CHEMICAL
g COMPANY’S MOTION FOR
CITY OF CHARLESTON; TRACT 7, LLC; ) RECONSIDERATION OF ORDER
CAINHQY LAND & TIMBER, LLC; and ) GRANTING MOTIONS TO DISMISS
SOUTHERN TIMBER, LLC, ) OF DEFENDANTS CAINHOY L
) 'TIMBER AND SOUTHERN TIMB
Defendants.
) 2 . /S‘L‘?
?’Zﬁi 3
>
ma=x
“‘o .r i ]

Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure’iﬁSCRGE’ M,
Plaintiff BP Amoco Chemical Company (“BP”) submits this Motion for Recon&dwa;;c; ofé}le
Court’s Order Granting Defendants Cainhoy Land & Timber, LLC and Southern Timber, LLC’s
Motions to Disiniss November 14, 2014 (the “Order”). Defendants Cainhoy Land & Timber,
LLC and Southern Timber, LLC, will be referred to collectively in this Motion as “Defendants.”
As explained more fully below, thé Court should reconsider the Order and deny Defendants’

Motions to Dismiss.

STANDARD OF REVIEW

Under Rule 59, SCRCP, a motion for reconsideration serves the traditional role of asking
the trial _]udge to reconsider any previously raised and decided issue encompassed in the
judgment. See James F. F la.nagan, South Carolina Civil Procedure (2d Ed. 1996), at 474 (citing
Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992)). As aptly stated by the South Carolina
Supreme Court in Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004):

First, it is proper to view a Rule 59(e) motion not only as a vehicle
to request the trial court ‘alter or amend the judgment,’ but also as
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a vehicle to seek ‘reconsidefation’ of issues and arguments. A
motion under Rule 59(e) long has been viewed as ‘motion for
reconsideration’ despite the absence of those words from the rule.
Consequently, a party usually is allowed to ask the court to
reconsider its decision even if it means rehashing all or part of an
argument previously presented. There is nothing inherently unfair
in allowing a party one final chance not only to call the court’s
attention to a possible misapprehension of an earlier argument, but
also to revisit a previously raised argument. It is inherently unfair
to disallow such an opportunity.

Id. at 21-22, 602 S.E.2d at 778-79 (citations omitted); accord Home Medical Systems v. S.C.

Dept. of Revenue, 382 S.C. 556, 677 S.E.2d 582 (2009).

South Carolina courts have long “emphasized the importance and absolute necessity of
ensuring that all issues and arguments are presented to the lower court for its consideration.
Issues and argumenté are preserved for appellate review only when they are raised to and ruled
on by the lower court.” Elam, 361 S.C. at 23, 602 S.E. 2d at 779 (citing Wilder Corp. v. Wilke,
330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic that an issue cannot be raised for
the first time on appeal, but must have been raised to and ruled upon by the trial judge to be
preserved for appellate review.”)). “A party must file such a motion for reconsideration when an
issue or argument has been raised, but not ruled on, in order to preserve it for appellate review.”
Id. at 24, 602 S.E. 2d at 780.

ARGUMENT |
L The Court’s Order contains factual errors and material omissions.

The Court’s Order contains factual errors and material omissions which affect its
determination of Defendants’ Motions to Dismiss and create confusion regarding the scope of
the Order dismissing the claims. The errors and omissions are summarized below:

. On Page 2 of the Order, the Court mistakenly states that BP has asserted a

claim against Defendants for “a declaratory judgment that City Ordinances
2014-25, 2014-26, and 2014-82 violate the Separation of Powers and
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Nondelegation Doctrines under the South Carolina Constitution.” In fact,
that claim is asserted against the City of Charleston (the “City”) only and
not Defendants. The City has not moved for the dismissal of this claim.
Based on this error, the Court should reconsider its Order and clarify that--
BP’s claim against the City for violation of the Separation of Powers and
Nondelegation Doctrines is not dismissed.

J The Court omits from the claims asserted by BP against Defendants listed -
on Page 2 of the Order the claim for declaratory judgment that Ordinances
2014-25 and 2014-26 violate the South Carolina Coastal Tidelands and -
Wetlands Act (see. Compl. ] 96-102). These claims were not asserted
under S.C. Code Ann. § 6-29-760, which is the statute under which the
Court dismisses BP’s claims. Furthermore, the Order fails to address the
substance of those claims and whether they should be dismissed.
Nevertheless, the Court dismisses “the claims that pertain to”” Defendants
“with prejudice.” The Order should clarify that BP’s claim for a
declaratory judgment of a violation of the South Carolina Coastal
Tidelands and Wetlands Act is not dismissed.

* . The Order omits any reference to BP’s allegations that the City failed to
comply with the applicable notice requirements for its consideration and
adoption of Ordinance 2013-125, which was directly related to its
subsequent adoption of Ordinances 2014-25, 2014-26, and 2014-82. BP’s
lack of knowledge regarding the relationship between Ordinance 2013-125
and the subsequent ordinances rezoning Cainhoy Plantation is material to
the Court’s consideration of whether BP suffered prejudiced by the City’s
continuous failure to substantially comply with notice requirements;

however, these allegations were omitted and evidently not considered by
the Court. :

In sum, the Court should reconsider its Order ‘in light of these factual rhistékeé and material
omissions andA modify the Order accordingly.
IL The Court‘ improperly dismissed BP’s claims against Defendants with prejudice.

In the Conclusion of the Order, the Court dismissed BP’s “claims that pertain to Cainhoy
Land & Timber, LLC, and Southern Timber, 'LLC, with pre]'udice.”- (Order p. 10) (emphasis
added). The dismissal of the claims with prejudice was in error because any dismissal of the
claims should be withouf prejudice. “When a complaint is dismissed ﬁnder Rule 12(b)(6) for

failure to state facts sufficient to constitute a cause of action, the dismissal generally is without
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pregjudice. The plaintiff in most cases should be given an opporturﬁty to file and serve an
amended complaint.” Spence v. Spence, 368 S.C. 106, 129, 628 S.E.2d 869, 881 (2006). |

In this case, the Court’s Order deprives BP of its right to assert additional allegations to
curen the alleged deficiencies on which the Court dismissed the claims. The Order states that the
dismissal of BP’s claims is based on its failure to allege sufficient facts to justify standing or the '
City’s failure to substantially comply with the applicable notice requirements. It does not rule
that such facts cannot be alleged. Accordingly, dismissal with préjudice was improper, and BP
should be afforded the opportunity to amend its Complaint to support its claims.

III. The Court incorrectly determined that the City substantially complied with the
- applicable notice requirements based on BP’s actual knowledge of the pendency of

Ordinances 2014-25 and 2014-26.

In its Order, the Court ruled that BP’s challenge to the zoning ordinances is untimely
under S.C. Code Ann. § 6-29-760(D) and that the City substantially complied with the notice
requirements under § 6-29-760(A)-(B). According to the Court, “Based on BP’s and other
interested parties’ attendance at the public hearings, it is clear that the notice served the objective
of informing the public, including Plaintiff BP, of the pendency of the zoning amendments. The
essential objectives contemplated by Section 6-29-760(A) and (B) were thus satisfied.” (Order p.
9) (emphasis added). Thus, the Court ruled that the City’s notice substantially complied with the.
requirements of § 6—29‘-760 based on BP’s knowledge of the pendency of Ordinances 2014-25
and 2014-26.

The Court’s ruling on this issue erroneously finds that substantial compliance with a
notice requirement depends on the challenger’s actual knowledge of the pendency of the

challenged ordinance for which notice is required. South Carolina courts have rejected that

substantial compliance with notice requirements can be established through a plaintiff’s
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knowledge of the challenged ordinance and attendance of the hearing where such ordinance is
considered. Most notably, in Horry County v. Myrtle Beach, 288 S.C. 412, 343 S.E.2d 36 (Ct.
App. 1986), the South Carolina Court of Appeals ruled that the City of Myrtle Beach had not
substantially complied with notice requirements for the enactment of a zoning ordinance relating
to a city’s leasing of property despite the plaintiffs’ actual notice of the pendency of the
ordinances. In that case, an ordinance adopted by the City of Myrtle Beach was challenged by
the Horry County Airport Commission on the grounds that the City failed to comply with notice
requirements under S.C. Code Ann. § 1-3-23. The Airport Commission’s director and members
attended the meetings in which the City considered the ordinances, and the Court of Appeals
ruled that the ordinances were invalid and void “even though Horry County and the Airport
Commission had actual notice that the ordinance was being proposed.” Id. at 419-20, 343 S.E2d
' at-40.

The Court’s Order granting Defendants’ Motion to Dismiss on the basis of timeliness is
also in error because it ruled that BP was not prejudiced by the lack of no.tice. In ruling that BP
‘was not prejudiced, the Court equates a challenger’s lack of prejudice resulting from a governing -
authority’s non-compliance with the challenger’s actual notice of the pendency of the ordinance.
This is in error because the purpose of a notice requirement is not merely to inform the public of
the pendency of the ordinance, but is rather “desi gned to protect the citizens of the City and other
interested paﬁiés, to enable them to acquiré knowledge of ordinances affecting their interest, and
» . to serve as a restriction upon the actions of the mayor and council.” Id. at 419, 343 S.E.2d at 40.

- In other words, nqtice requirements are intended to provide citizens with sufficient time and
information to»de,termi'ne how their interests will be affected by a pending ordip_ancé and to equip

themselves with the tools and information needed to effectively serve as a check on government
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action. See also, Brown v. County of Charleston, 363 S.C. 245, 399 S.E.2d 784 (Ct. App. 1990)
(invalidating ordinance 'where; notice failed to “reasonably apprise” the plaintiff of the
ordinance’s effect on his interest despite county’s statutory compliance with requirement
regarding time and manner of notice).

When considered in light of these purposes of notice requirements, the Complaint clearly
alleges that BP was prejudiced by the lack of timely notice 'of the public hearings on the zoning
amendments challenged in this case. In Paragraph 44 of the Complaint, BP alleges that after the
February 11, 2014 public hearing held by City Council that it “exbressed the need for more time
to study the size of a ‘buffer area between the residential dévelopment contemplated for Cainﬁoy
Plantation and BP’s adjacent property necessary to ensure the safe and compatible co-existence
of BP’s facility and the development of Cainhoy Plantation.” Similarly, in Paragraph 45, BP
alleges that it addressed City Council at the February 25, 2014 meeting and expressed the need
for more time to study the proposed development.” While BP had knowledge of the pending
zoning amendments, the Complaint makc;s clear that it was prejudiced by the City’s failure to
provide adequate notice because BP did not have sufficient time to study the zoning ordinances
and participate meaningfully in the Planning Commission’s and City Council’s consideration of
the rezoning. Therefore, the Cdurt’s conclusion that BP was not prejudiced by tﬁe City’s failure
to comply with the notice requirerhents of § 6-29-760 cannot be recoﬁciled with the allegations
in the Complaint, which must be construed in the light most favorable to BP under Defendants’
Rule 12(b)(6) motion.

As demonstrated by Horry County, a defendant xﬁust show more than that the challenger
had actual notice of the pendency of an ordinance to prove substantial complignce with a noticé

requirement. In thlS case, Defendants’ Motions to Dismiss under § 6-29-760(D) are based solely
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on the their argument that BP had gxctual notice of the pendency of the zbning amendments and
therefore was not prejudiced by any non-compliance with the applicable notice requirement, and
the Court’s conclusion as to the timeliness of BP conunencing the action is based solely on its
adoption of these arguments. South Car.olina law, however, does not support this conclusion,
and Defendants and the Court have failed to cite any governing law to support it. Since th§:
Court’s decision is based on this mi.staken application of the law, the Court should reconsider its
Order and find that the Complaint sufficiently alleges that the City failed to substantially comply
with the applicable notice requirements under § 6-29-760.

IV.  The statute of limitations defense does not apply to BP’s ‘challenge to the
constitutionality of Ordinances 2014-25 and 2014-26.

" To the extent that the Court’s Order épplies to BP’s claim against the City for violatiné’
the Separation of Powers and Nondelegation Doctrines, the Court also misapplied the statute of
limitations under § 6-29-760(D) to BP’s challenge to the constitutionality of the zoning
ordinances. In BP’s Third Cause of Action (Compl. 9 73-79), BP alleges that Ordinances 2014-
25 and 2014-26 upconstitutionally delegate the City’s legislativer authority regarding future
zoning regulation over Defendants’ property to the developer of Cainhoy Plantation. Section 2.1
of Ordinances 2014-25 and 2014-26 provides that “[iln the event the Zoning Ordinance is
amended . . ., such améndments to the Zoning Ordinance shall not apply to this Master Plan_
Zoning Text unless the Developer gives its written consent.” BP asserts that this provision
violates the separation of powers doctrine under Article 1, Section 8 of the South Carolina
Constitution by giving a private person the legislative power to veto a legislative act adopted by
City Council. Tﬁus, BP’s thﬂd cause of action is a facial challenge to the constitutionality of

Ordinances 2014-25 and 2014-26.
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The Court erred in ruling that BP’s action is untimely under § 6-29-760(D) because a
statute of limitations defense is not applicable to a facial challénge to the constitutionality of an
ordinance. This pn'nciéle has been routinely recognized when zoning or other land use
ordinances have been subject to facial challenges under the First Amendment of the United
States Constitution. See Frye v. City of Kannapolis, 109 F. Supp. 2d 436, 439 (M.D.N.C. 1999)
(collecting cases in which courts have rejected statute of limitatioﬂs defenses to fécial challenges
to ordinances under the First Amendment). As explained by Frye, this “rule stems from the fact
that a facially invalid statute inflicts a continuing injury by chilling protected speech in an on-
going fashion.” Id.

The rule that a statute of limitations défense does not apply to a facial chalienge of an
ordinance under the First Amendment should apply similarly in this case because the ordinance
will deter City Council from attempting-to amend the zoning in Cainhoy Plantation unless it has
the consent of the developer“ Without the consent (;f the Developer, City Council will be
‘unlikely to consider zoning amendments. for Cainhoy Plantation, and the public will be less
likely to petition the City’s elected representatives to amend the zoning of Cainhoy Plantation.
Thus, the zoning ordinances’ requirement that all future zoning amendments haw;e the consent of
the developer has a cohtinuing chilling effect on the City Council’s deliberative process and the
public’s interaction with its elected officials.

If the Court’s ruling fhat BP’s challenge to the constitutionélify of ‘Section 2.1 of the
zoning ordinances is untimely under § 6-29-760, it could effectively render é constitutionally
infirm ordinam.:e permanently enshrined intd the City’s laws 'wit}_lout being subject to judicial
_ cha}l,epge. If, as the Court has ruled, that ordinances 2014—25 and 2014-26 cannot be challenged

legally in the future because the statute of limitations under § 6-29-760(D) has expired, then the
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only way the constitutionality of the ordinances could be challenged is on an as-applied basis
when the developer of Cainhoy Plantation formally elects not to consent to a zoning amendment
after it has passed. However, as argued above, the developer’s veto authority over future zoning |
amendments serves as a deterrent to a zoning amendment from being pursued by the public and
adopted by City Council, which would practically preclude a factual séenan'o under which an as-
applied challenge could be made. Thus, if the Court’s reasoning stands, there could be no
judicial remedy to an unconstitutional delegation of legislative power. |

To avoid this result, the Court should reconsider its Order and rule that the statute of
limitations under § 6-29-760(D) does not apply to BP’s challenge to the constitutionality of
Ordinances 2014-25 and 2014-26.

V. BP has standing under the public importance exception because it challenges the
legality andl constitutionality of Ordinances 2014-25 and 2014-26.

In its Order, the Court concluded that BP does not have standing under the public
importance exception to pursue its challenge to the validity and constitutionality of Ordinance
2014-25 and 2014-26. According to the Court, the “resolution of [BP’s] claims is undoubtedly
important to the parties, but it is not of such precedential importance that public interest demands
waiver of constitutional and statutory' standing requirements.” (Order p. 8.)

The Court’s ruling on the public importance standing doctrine conflicts with governing
precedent establishing that the public importance exception applies when a plantiff is
challepging the legality or constitutionality of governmental action. See, e.g., Evins v. Riéhlana’
County Historic Preservation Comm 'n, 341 S.C. 15, 532 S.E.2d 876 (2000) (ruling that plaiﬁtiff
had standing to challenge witra vires. act of county commission’s acquisition of property); Baird
v. Charleston Countﬁz, 333 S.C. 519, 511 S.E.2d 69 (1999) (recognizing standing under public

importance exception in action challenging county’s alleged uitra vires issuance of bonds). In
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fact, the case cited by the Court to support its conclusion that the public importance standing
doctrine applies, Carnival Corp. v. Historic Ansonborough Neighborhood Ass’n, 407 S.C. 67,
753 S.E.2d 846 (2014), actually supports a finding that the public importance exception applies
to BP’s claims. In Carnival Corp., the Supreme Court based its ruling that the public importance
exception did not apply in that case on the fact that it “present[ed] no issue of the
constitutionality or legality of govermment action.” Id af 81, 753 S.E.2d at 853. The clear
implication of that holding is that the public importance exception does apply when a case
presents an issue of constitutionality or legality of governmcnf action.

Under the applicable law, there can be no doubt that BP’s Complzﬁnt sufficiently asserts
claims that justify its standing under the pul-)lic importance exception. BP has asserted six
separate causes of action claiming that the City acted unlawfully or unconstitutionally in
adopting Ordinances 2014-25 and 2014-26. The claims go beyond whether BP has a private
dispute with Defendants over their land ﬁse. The claims go to the essence of whether the rule of
law governs the City’s actions and whether City Council arbitrarily enacted zoning ordinances
without following required procedures, making certain substantive findings, and complying with
constitutional dictates about the separation of governmentalA power. The statement that only BP
and Defendants — and not the public — have an interest in the resblution of these claims
disregards the fundamental tenet recognized under the public importance exception that
“[clitizens must be afforded access to the judicial process to addfess alleged injustices”
perpetréted‘ by their elected officials. See id. at 80, 753 S.E.2d at 853. Accordingly, the Court’s
ruling that BP does not have standing under the public importance exception is not supported by

governing law, and should be reconsidered.
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Furthermore, the Court mistakenly ruled that, to the extent that the public importance
might exist, those issues can be resolved in BP’s claims asserted against the City and Defendant
Tract 7, LLC. BP’s surviving claims against the City and Tract 7, LLC assert that Ordinance
2014-82 is invalid, unlawful, and unconstitutional for the same reasons that Ordinances 2014-26
and 2014-26 are invalid, unlawful, and unconstitutional. If BP prevails on its claims to
invalidate 2014-82, then Ordinances 2014-25 and 2014-26 shoulld be invalid on the exact same
grounds. However, the Court’s dismissal of the claims against Defendants will have the practical
effect of insuléting Ordinances 2014-25 and 2014-26 from being invalidated despite their
unlawful characteristics. In other words, if BP succeeds in inv_alidating_OrdinanCe 2014-82,
Ordinances 2014-25 and 2014-26, though undoubtedly unlawful, will remain effective.
Therefore, BP cannot resolve all issues and achieve all remedies that it seeks in its claims against
Defendants if they are dismissed.

CONCLUSION

For the foregoing reasons, BP respectfully requests that the Court grant its Motion for

Reconsideration in its entirety, vacate the Order, and deny Defendants’ Motions to Dismiss.
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Respectfully submitted,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) :
COUNTY OF BERKELEY ) CASE NO.: 2014-CP-08-1840

BP AMOCO CHEMICAL COMPANY,

Plaintiff,
VS, RESPONSE OF DEFENDANTS CAINHOY
LAND & TIMBER, LLC, AND
CITY OF CHARLESTON; TRACT 7, OPPOSITION TO PLAINTIFF BP

LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC,

. AMOCO CHEMICAL COMPANY’S
MOTION FOR RECONSIDERATION

)
)
)
)
)
) SOUTHERN TIMBER, LLC IN
)
)
)
)
Defendants. )
)

Defendants, Cainhoy Land & Timber, LLC and Southem Timber, LLC (héreinafter
collectively referred to as “these Defendants”) respectfully submit this Memorandum in
Response to Plaintiff BP Amoco Chemical Compény’s (“BP”) Motion for Reconsideration of
Order Granting Motions to Dismiss of Defendants Cainhoy Land & Timber and Southern
Timber. This Court has correctly ruled that BP does not have standing to challenge the zoning
ordinances governing the properties of these Defendants,' which are separated from BP’s-
property by the ﬁfteen-hundred-acre tract owned by Tract 7, LL.C and Flagg Creek. The Court ‘
correctly ruled in the alternative that BPfs challenge to these zoning ordinances is untimely.
BP’s motion for reconsideration presents ﬁo reason for the Court to change these rulings.

Standard of Review

A party can make a motion under Rule 59(e) to alter or amend an order or. “[A] party
must file [a Rule 59(e), SCRCP] motion when an issue or argument has been raised, but not
ruled on, in order to preserve it for appellate review.” Home Medical Systems, Inc. v. South -

Carolina Dept. of Revenue, 382 S.C. 556, 562, 677 S.E.2d 582 (2009) (internal -citations
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omitted); See also Quality Trailer Products, Inc. v. CSL Equipment Co., Inc., 349 S.C. 216, 220,
562 S.E.2d 615, 617 (S.C. 2002); See also Poch v. V‘Bayshore Concrete Prbducts/South Carolina,
Inc., 386 S.C. 13, 686 S.E.2d 689 (S.C.App. 2009) (citing Dixon v. Dixon, 362 S.C. 388, 399,
608 S.E.2d 849, 854 (2005) and noting that “[a] party cannot use a motion to reconsider, alter or
amend a judgment to present an issue that could have been raised prior to the judgment but was
not.”)
| Argument
L Claimed Factual Errors and Material Omissions
Plaintiff BP’s Motion to Reconsider claims three “factual errors and material omissions”
in the Court’s Order dated November 13, 2014 (hereinafter referred to as the “Order™).
a, The Court’s Order Dismiésed Plaintiff’s Claims to Invalidate City
Ordinances 2014-25 and 2014-26, But It Did Not Otherwise Dismiss the
- Third Cause of Action, Against the City, for Violation of the Separation
of Powers and Nondelegation Doctrines
BP first asks the Court to clarify “that BP’s claim against the City for violation of the
~ Separation of Powers and Nondelegation Doctrines is not dismissed” because that (Third) cause
of action is addressed only to the City of Charleston, Which has not moved to dismiss the claims
against it. No reason exists to modify the Court’s Order on this issue. Even thoﬁgh the Third
Cause of Action is nominally directed to the City, the relief sought therein includes declaring that
Ordinances 2014-25, 2014-26, and 2014-82 are “invalid, null and void.” (Complaint, péragraph
79). Ordinances 2014-25 and 2014-26 relate to the properties owned by these Defendants,
Cainhoy Land & Timber, LLC and Southern Timber, LLC. The Cowt’s Order clearly — and

correctly — holds that the Plaintiff lacks standing, and that its challenge is untimely, as to these

two ordinances. The Order does not address, and therefore does not purport to dismiss, any of
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Plaintiff’s claims relating to City Ordinance 2014-82, which relates to the propérfy owned by
Tract 7, LLC. BP’s motion should be denied on this issue.

b. The South Carolina Coastal Tidélands and Wetlands Act Does Not
Confer Standing Upon BP

Second, BP asserts that the Court’s Order does not address its claim (Plaintiff’s Sixth
Cause of Action) that Ordinances 2014-25 and 2014-26 violate the South- Carolina Coastal
Tidelands and Wetlands Act (hereinafter “CTWA”). The Court’s Order did address this claim
(See Order, p. 7) zﬂong with BP’s other challenges to ﬁle zoning ordinances relating to the
properties of these Defendants. Tile Plaintiff’s Complaint does not allege that the CTWA
confers an independent basis for standing upon BP. Rather, the Complaint élleges as to all of
BP’s claims that “BP, as an adjoining landvowner to Cainhoy Plantation and properties subject to
the Zoning Ordinances challenged in this action, has standing to maintain this action pursuant to
S.C. Cod¢ Ann. §6-29-760(C) and the public importance standing doctrine.” (Complaint,
paragraph 12). The Court’s analysis of BP’s standing thus applies equally to all of its challgnges
to the zoning ordinances, including the claim that the ordinances violate the CTWA.

Even if the Court were to look beyond the issue of BP’s standing, it would be clear that
the CTWA provides BP no basis for relief. BP’s Complaint alleges that the City should have
submitted the zoning ordinances to DHEC to review for compliance with the CTWA, because
the Defendants’ propeﬁy contains or abuts “critical areas” as defined in Sections 48—39-10(F),
(G), and (J) and in S.C. Regulation 30-10. (Complaint, paragraphs 99 and 101). In support of its
argument, Plaintiff cites Section 48-39-100(B) of the CTWA (Complaint, paragraph 98), which
provides that “Any city or county that is currently enforcing a zoning ordinance, subdivision
regulation or building code, a part of which applies to critical areas, shall submit the elements of

such ordinances and _regulations applying to critical areas to the department for review.”
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Nothing in the CTWA requires that zoning ordinances be submitted for approval prior to their
enactment, and nothing purports to invalidate zoning ordinances under any circumstances.
Rather, the CTWA gives DHEC permitting authority over any proposed development that will
alter any critical area in the coastal zone. S.C. Code Ann. §48-39-10, ef seq.
[DHEC] has direct control through a permit program over critical areas, which are
defined as coastal waters, tidelands, beaches and primary ocean-front sand dunes.
Direct permitting authority is specifically limited to these critical areas. Indirect
management authority of coastal resources is granted to [DHEC] in counties
containing one or more of the critical areas . . . .
Spectre, LLC v. South Carolina Dept. of Health and Environmental Control, 386 S.C. 357, 688
S.E.2d 844, 847-848 (2010); See S.C. Code Ann. §48-39-80(11). “This area is called the coastal
zone” and includes Charleston County. Id. Although DHEC has permitting authority over any
proposed development that will alter critical areas in the coastal zone, as set forth in Section §48-
39-80(11), DHEC does not have authority to trump local zoning and development agreements.
See Kiawah -Develbpment Partners, II v. South Carolina Department of Health and

Environmental Control, 2014 WL 6992119 (S.C. Dec. 10, 2014) (not reported). The CTWA does

not purport to abrogate the City of Charleston’s zoning authority.'

! Section 6-29-740 provides in relevant part:

In order to achieve the objectives of the comprehensive plan of the locality and to allow flexibility
in development that will result in improved design, character, and quality of new mixed use
developments and preserve natural and scenic features of open spaces, the local governing
authority may provide for the establishment of planned development districts as amendments to a
locally adopted zoning ordinance and official zoning map. The adopted planned development map
is the zoning district map for the property.

DHEC’s Synthesis Report titled The Role of “Planned Unit Developments” in South Carolina’s Coastal Zone is
instructive as to how the CTWA works in conjunction with a zoning ordinance. The Synthesis Report states in
pertinent part:

A number of coastal jurisdictions have adopted provisions for “planned unit developments”
(PUDs) in their zoning ordinances. PUDs are authorized, with minimum site standards, under the
zoning ordinances of local governments. PUDs allow developers to deviate from standard zoning
and development regulations on large properties in exchange for site-specific open space
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The CTWA does not require that DHEC pre-approve municipal zoning ordinances, it
does not invalidate zoning ordinances, and it affords BP no role in the regulatory process.
Therefore, the Court sufﬁcienﬂy addressed BP’s claims against Defendants Cainhoy Land &
Timber, LLC and‘ Southern Timber, LLC based upon the CTWA.

¢. The City Substantially - Complied with the Applicable Notice
Requirements for its Consideration and Adoption of Ordinance 2013-125

Third, BP argues that the Order does not address its allegations that the City failed to
comply with the applicable notice requirements for its consideration and adoption of Ordinance
2013-125, which amended the zoning ordinances governing PUDs, pursuant to which
Ordinances 2014-25, 2014-26, and 2014-82 were enacted. BP cites S.C. Code §6-29-1130(B),
which requires at least thirty days notice of the time and place of pﬁblic hearings regarding
amendments to “land developmént regulations.” (Complaint, paragraph 28). Section 6-29-
1130(B) applies to land development regulations, whereas Section 6-29-760(A) abplies
specifically to enactment or amendment of zoning regulations or maps. This statute requires
“fifieen days’ notice of the time and place of the public hearing . . . givén in a ﬁewspaper of
generél circulation,” S.C. Code Ann. §6-29-760(A) (emphasis added). BP’s Complaint alleges
that the City published notice of the agenda containing the proposed amendments in The Post

and Courier on October 6, 2013, and a public hearing was held by City Council sixteen days

consetvation . . . . The fown or city council makes the ultimate decision regarding approval or
rejection of the development, this usually results in a more politically oriented process than is the
case for traditional subdivision developments,

See South Carolina Dept. of Health and Environmental Control, Office of Ocean and Coastal Resource
Management, The Role of “Planned Unit Developments™ in South Carolina’s Coastal Zone: Synthesis Report, 2006,
htfp://www.scdhec.gov/HomeAndEnvironment/Docs/OCRM PUD.pdf (emphasis added). The Synthesis Report
lists Charleston County as one of the Jurisdictions that has adopted provisions for PUDs. Tt is thus clear that DHEC
allows the municipalities in these coastal jurisdictions to enact Zoning ordinances without its prior approval, " Id.
Plaintiff BP has not alleged and cannot identify any ongoing procedures whereby DHEC reviews any municipal and
county zoning regulations prior to enactment.
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later in its October 22, 2013 meeting (Complaint, paragraphs é7, 28, and 90). Therefore, the
City complied with the notice requirement of S.C. Code § 6-29-760(A).

BP also claims that the notice should have identified the relationship Between Ordinance
2013-125 and the subsequent ordinances rezoning Cainhoy Plantation. BP cites no authority for
this proposition, and the statute does not say that the notice must explain the import of the
proposed amendment to future zoning regulatidns. Moreover, Ordinance 2013-125 applies to all
PUDs in the City of Charleston, not just to Cainhoy Plantation. BP, a sophisticated landowner,
offers no reason why it could not have understood that the ordinance would apply to PUD’s in
Cainhoy.

Furthermore, this purported omission does not change the analysis. necessary for the
Court to conclude .that the City substantially complied with the notice requirements during the
enactment of the subsequent ordinances. The issues of substantial compliance ‘ana lack of
~ prejudice to BP are discussed in Section III below.

1I. Dismissal of the Claims with Prejudice was Proper

BP contends that the Court should have dismiséed its claims against these Defendants
without prejudice. The Court properly dismissed -these claims with prejudice because BP does
not have standing, statutory or otherwise, to assert its claims .against these Defendants and
because BP’s challenge to their zoning ordinances is untimely as a matter of law. The Court’s
rulings were based upon the applicable law, not upon defective pleading. BP does n0‘t say how it
would plead differently to avo&d the legal inadequacies of its claims against the; Defendants
Cainhoy Land & Timber, LL.C and Southern Timber, LL.C. BP is correct that it shquld be given
an opportunity to re-plead if this could cure the idefects in«its claims, but such is not the case

here. '
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II..  The City of Charlestém Substantially Complied with Notice Requirements

BP argues that the Court erroneously found that the City substantially complied 'with the
notice requirement because of BP’s concession in its Complainf that it not only knew about the:
public hearings on the subject zoning ordinances, but actually participated in those hearings.
S.C. Code Ann. §6-29-760(D) does not define substantial'compliance. However, “American
Jurisprudence generally holds sﬁbstantial compliance is met if the purpose of the statute is
achieved.” Responsible Economic"Deyelopment. V. F?orehce Consolidated Municipal Planning
Comm’n, 2005 WL 7084861 (S.C. App. Déc. 16, 2005) (unreported) (internal éitations omitted);
See _Davz's V. NationsCrédit Fin._Servs. Corp., 326 S.C. 83, 86, 484 S.E.2d 471, 472 (1997)
(looking to the purp(.)se of a statute in determihing whether substantial compliance oc'curred);‘ '
Jaiﬁés v. County of Kitsa})',VllS P.3d 286, 296 (Wash. 2005) (su‘t;stantial compliance means a
court should determine whether a statute has been followed sufficiently so as to carry out the
intent for which the statute was addpted). The South Carolina Supreme Court followed this
approach to substantial compliance with other sta’cute‘s in Quality Towing, Inc. v. City of Myrtle
Beach, 345 S.C. 156, 164-65, 547 S.E.2d 862, 866 (2001) (looking to the clear language and
expre;ss purpose of a federal act to détermine whether substantial compliance occurred) and
Davis v. NationsCredit Fin, Servs. Corp 326 S.C. 83, 86, 484 S.E.2d 471, 472 (1997) (lookmg
to the purpose of a statute in determmmg whether substantial comphance occurred)

BP cites Horry County v Myrtle Beach, 288 S.C. 412, 343 S.E.2d 36 (Ct. App. 1986) for
the proposition that actual notice does not estabhsh substantial compliance. The facts in Horry
County differ drastlcally from those alleged here. In Horry County, the city was required to

publish notice of a proposed lease in three issues of a newspaper of general cuculation in the
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city, stating the nature of the right sought and vthe date on which the application was to be
presented to council, which had to be at least one week after the last notice. Id. at 416. The city
did not formally publish the leases at all,‘ but argued that news articles relating to the propbsed
leasés sufficed as tﬁe statutorily required notice. The court found that thé city had “completely
ignored” the notice requirement. In other Words, the city did not comply at all with the notice
requirement, let alone substantially comf)ly. In contrast, this case BP’s Complaint admits that
the City published notice of the public hearings and that it both was aware of the ,prqpoéed
ordinances and participated in the hearings. Sée Kerr v. City of Columbia, 232 S.C. 405, 102
S.E.2d 364 (1958) (hblding that a zoning ordinance is valid even if thereA was no public
advertisefnent prior to its passage wheré it was read three times in open megtings and was passed
in the same manner as most other town ordinances). BP alleges only technical defects in the
notice that the City published. It admits thaf it was present at the City Council’s public hearing
on the Cainhoy PUD Master Plan on February 11, 2014 and that on February 25, 2014, BP was
aBle to address the City Council regarding its concern about the ordinances. (Complaint,
paragraphs 44-45). In considering the language and the purpose of the statute, there was clearly
substantial compliance with the notice requirements because the complaining party, BP, was
fully on notice of the prbposed action,
BP’s reljance on Brown v. County of Charleston,‘ 303 S.C. 245, 399 S.E.2d 784 (Ct. App.
1990), is also misplaced. " In Brown, the notice published in The Post and Courier was
“tantamouﬁt to no notice at all of an i_mpértant provision that could adversely affect certain land
| owners.” Such is not the case here, where BP was fully aware of the pendency of the zoning

amendments and their potential effect on its interests. See White Hat Properties v. Town of
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Hilton Head Island, 2008 WL 9832912 (S.C. App. Dec. 10, 2008) (not reported) (distinguishing
holding in Brown because landowners properiy rights were- not restricted).

BP’s attendance and participatidn at the meetings conclusively demonstrates that the
objectives sought to be achieved by the notice requirements of S.C. Code Ann. §6-29-760(B)
were met and that interested parties were on notice of the public hearings, including the nature of
the proposed action to be taken.

IV.  The Statute of Limitations is Applicable to All Challenges, Including a Facial
Challenge to the Constitutionality of an Ordinance

BP’s third cause of action against the City of Charleston is for a declaratory judgment
that Ordinances 2014-25 and 2014-26 violate the Separation of Powers and Nondelegation ‘
‘Doctrines. BP now argues that the 'statute of limitations is not applicable to a facial challenge to
the constitutionality of an ordiiiance. BP cites a federal case from North Carolina, Fryev. City of
Kannapolis, 109 F. Supp. 2d 436 (M.D.N.C. 1999), for this proposition. That case involved a
First Amendment challenge to a city ordinance, and the court observed that “several courts have
suggested or directly held that a facial challenge to a statute on First Amendment grounds is not
subject to a statute of liirlitations defense.” This principle is inapplicable here, for at least two
reasons. First, this case does. not involve a First Amendment challenge to an ordinance, so the
policy considerations applicable to those ¢ases do not apply here. Second, the South Carolina
statute at issue here does not make an exception for constitutional challenges. It provides, “No
challenge to ... the validity of a regulation or map, or amendment (o it ... may be made sixty
days after the decision of the governing body if there has been substantial compliance with the
notice requireme;nts of this section....” (emphasis added). BP cites no authority for its broad
claim that statutés of limitations do not apply to facial constitutional challenges to ordinances

See Miller v. King George County, 277 Fed.Appx. 297 (4th Cir. 2008) (rejecting argument that
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‘statute of limitations does not apply to §1983 suits challenging the constitutionality of state
ordinance).

The short time limit for challenging a zoning ordinance reflects the public policy in
favor of certainty and stability of land use regulatioﬁ. This policy would be disserved by
nullification of the time limit because of technical or insubstantial failure to comply with the
noticé requirements. Landowners could scarcely afford to develop their property in reliance
upon zoning regulations if anyone could challenge the zoning regulations at any time in the
future. This Court was correct in ruling that BP’s challenge to the Validity of Ordinances 2014-25
and 2014-26 is untimely.
| V. BP Dees Not Hav'ge Standing Unde;‘ Public Importance Exception

In its order, the Court concluded that “No compelliné ‘reason exists to waive the standing
requirements as to Plaintiff BP’s claims against Cainhoy Land & Timber, LLC and Southern
Timber, LLC.” Order, p. 8. BP again argues that the public importance exception applies to its
Aclaims against thése Defendants. Paradoxically, BP cites Carnival Corp. v. Historic
Ansonborough Neighborhood Ass’n, 407 S.C. 67, 753 S.E.2d 846 (2014) for the proposition that
the public importance exception applies when a plaintiff’s causes of action calls into question the
constitutionality or legality of government action. The determination as to whether the public
importance exception “applies in a particular case turns on whether resolution of the dispute is
needed for future guidancé.” Carnival -Corp., 753 S.E.2d at 846 (citing ATC South, Inc. v.
Charleston Cnty., 380 S.C. 191, 199, 669 S.E.2d 337, 341 (2008)). However, BP haé not
ei(blained why resolution of its claims against Cainhoy Land & Timber, LLC and Southern'
Timi)er, LLC are “of public importance” or how a decision on those claims would be required

for “future guidance.” See Davis v. R_ichland Cnty. Council, 372 S.C. 497, 500, 642 S.E.2d 740,

10
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741 (2007). The public policy exception to the standing requirement is applied only rarely. As
‘the Supreme Court has most recently explained, ;‘[s]tanding cannot be granted to every
individual who has a grievance. . . .Courts are not bodies for the resolution of public policy and
generalized grievances. Harms suffered by the public at large, like those Plaintiffs allege here,
are to be remedied by the legislative and executive branches. If existing laws and regulations or
their enforcément fail to protect the public ﬁoﬁ harm, it is incumbent upon the public to seck _
reform through their elected officials or failing that, at the ballot box.” Carnival Corp., 753
S.E.2d at 853 (citing Sloan v. Sanford, 357 S.C. 431, 434, 593 S.E.2d 470, 472 (2004).  This
Court properly ruled that the cléﬁns BP asserts relating to these Defendants do nof raise such
important public issues that constitutional and statutory standing requirements should be ignored.
The Court also properly recognized that BP has not raised any public policy issue in its claims »
against Cainhoy Land & Timber, LLC and Southern Timber, LLC that it has not also ;aised and
intends to litigate in its claims against Tract 7, LLC.
| Conclusion

For the reasons stated above, Defendants Cainhoy Land & Timber, LLC and Southern

Timber, LLC respectﬁﬁly request this Honorable Court to deny Plaintiff BP Amoco Chemical

Company’s Motion for Reconsideration.

11

RECORD 103



Dated: January 5, 2015

BARNWELL WHALEY
PATTERSON & HELMS, LLC

M. Dawes Cooke, Jr.

D. Summers Clarke, 11

288 Meeting Street, Suite 200 (Zip: 29401)
P.O. Drawer H

Charleston, SC 29402

(843) 577-7700
mdc@Barmwell-Whaley.com
sclarke(@Barmwell-Whaley.com’

ATTORNEYS FOR THE DEFENDANTS
TRACT 7, LLC; CAINHOY LAND & TIMBER,
LLC; AND SOUTHERN TIMBER, LLC
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STATE OF SOUTH CAROLINA 7" IN THE COURT OF COMMON PLEAS
15 JAK -8 M 11947
COUNTY OF BERKELEY ) CIVIL ACTION NO. 2014-CP-08-1840

MAR S8 BROW
BP AMOCO CHEMICAL coypmcf COURD H

i1F ,/ ,]H)‘: Y y r\
Plaintiff, )
vs. ; PLAINTIFF BP AMOCO CHEMICAL
) COMPANY’S REPLY TO RESPONSE
CITY OF CHARLESTON; TRACT 7, LLC; ) OF DEFENDANTS CAINHOY LAND &
CAINHOY LAND & TIMBER, LLC; and ) TIMBER, LLC AND SOUTHERN
SOUTHERN TIMBER, LLC, ) TIMBER, LLC IN OPPOSITIONTO .
) MOTION FOR RECONSIDERATION
Defendants. )
)
)
)

Plaintiff BP Amoco Chemical Company (“BP”) submits this Reply to Response of
. Defendants Cainhoy Land 7 .Timber, LLC and Soufhem Timber, LLC (collectively
“Defendants™) in Opposition to BP’s Motion for Reconsideration of the Court’s Order Granting
Defendants Cainhoy Land & Timber, LLC and Southern Timber, LLC’s Motions to Dismiss
November 14, 2014 (the “Order”). As explained more fully below, the Court should reconsider
the Order and deny Defendants’ Motions to Dismiss.
ARGUMENT

I Defendants own statements demonstrate that BP has standing.

In its Motion for Reconsideration, BP argues that the Court’s ruling conflicts lwith
governing nrecedent establishing that the public importance standing exception applies when a
plaintiff is challenging the legality or constitutionality of governmental action. See, e.g., Evins
V. Richland County Historic Preservation Comm'n, 341 S.C. 15, 532 S.E.2d 876 (2000) (ruling
that plaintiff had standing to challenge ultra vires act of county commission’s acquisition of

property); Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999) (recognizing

RECORD 105



standing uﬁder public importance exception in action challenging county’s alleged ultra vires
issuance of bonds). Undoubtedly, BP’s claims challenge the legality and constitutionality of
goveminent action, and BP explains in its Motion for Reconsideration why its claims are of
public importance. Defendants, however, conveniently ignore BP arguments and summarily
conclude that BP has not explained how its claims meet the standard for the public importance
exception to apply.

As Defendants refuse to engage with BP’s arguments, it is necessary to highlight
Defenda‘hts’ own extensive lobbying and public affairs efforts'sup'po.rting its development of -
Cainhoy Plantation to illustrate why this is a matter of public importance. For example, in a
gues'.c column published in the Post & Courier, Defendants’_ representative, Matt Sloan,
addresséd numerous ways in which the development of the property tﬁrough “oné
comprehensive master plan” impacted the public, including industrial development; traffic;
public education; cultural, hisforic, and environmental preservation; and deforestation. (Ex. 1 —
Matt Sloan, “Why Cainhoy Plantation will be Developed on One Master Plan,” Post & Courier,
Feb. 6, 2014). According to Sloan, “The proposed PUD (Planned Unit Development)
replacement zoning . . . will give the city and public a greater role over the cbming decades in
implementing the vision expressed in the PUD master plan.” (fd.) (emphasis added). In that
column, Sloan also stated that Defendants “believe that it would be bengﬁcial to both the public
and private interests to create high qualify development under PUD zoning.” (Jd.) (emphasis
added). In addition, Sloan referred to Defendants’ organization of “numerous public meetings”
and receipt of comments from over 600 people regarding the rezoning of Cainhoy Plantation.
Thus, Defendants themselves havé acknowledged the public importance of the zoning_drdinances ‘

challenged by this action, and their current arguments to the contrary are disingenuous.
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Additionally, Defendants’ own statements in the guest column cited above as to why
‘Cainhoy Plantation should be developed through “one comprehensive master plan” indicate that
BP has correctly asserted standing as an adjoining landowner under S.C. Code Ann. § 6-29-760.!
As the title to that column, “Why Cainhoy Plantation will be Developed on One Master Plan,”
indicates, Defendants ‘intend to develop all of Cainhoy Plantation under one, comprehensive '

" master plan zoning ordinance. In Sloan’s own words, Cainhoy Plantation “will be developed as
one community and requires one comprehensive master plan, not two.” (Ex. 1.) Defendants’
have thus acknowledged the comprehensive zoning that applies to all of Cainhoy Plantation, and
its argument that BP is not an adjoining landowner to the property comprehensively rezoned
rings hollow as a result.

In sum, Defendants’ own statements regarding the public importance of zoning Cainhoy
Plantation under one, comprehensive master plan cannot be reconciled with its legal position that
this is merely a pn'Véte-dispute and that its properties, as a whole, do not adjoin BP’s facility.

II. Defendants cannot establish substantial compliance with the applicable notice
requirements on actual knowledge alone.

BP also asserts that the Order should be reconsidered because the Court’s ruling

erroneously finds that the City substantially complied with the applicable notice requirements for

' BP alleges in the Complaint that it is “an adjoining landowner to Cainhoy Plantation and
properties subject to the Zoning Ordinances challenged in this action” and “has standing to
maintain this action pursuant to S.C. Code Ann. § 6-29-760(C).” The statements made by
Defendants, discussed herein, corroborate this allegation. Although the statements made by
Defendants are not part of the Complaint, the Court may take judicial notice of the statements
made in a newspaper article and consider them when considering a motion to dismiss. See Doe
v. Bishop of Charleston, 407 S.C. 128, 134, 754 S.E.2d 494, 497 fn. 2 (2014) (stating that trial
court’s reliance on transcripts and courts orders not included in the complaint did not convert a
Rule 12(b) motion into a motion for summary Jjudgment); In re Compuware Secs. Litig., 301 F.
Supp. 2d 672, 682-83 (E.D. Mich. 2004) (“Courts may also take judicial notice of newspaper
articles and other public information when considering a motion to dismiss.”).
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the challenged zoning ordinances. Citing Horry County v. Myrtle Beach, 288 S.C. 412, 343
S.E.2d 36 (Ct. App. 1986), BP argues th;att South Carolina courts have rejected the premise
adopted in the Order that substantial compliance with notice requirements can be established
through a plaintiff’s knowledge of the challenged ordinance and attendance of the hearing where
such ordinance is considered. Rather than address the legal principals cited by BP, Defendants
" try to distinguish the facts from the cases relied upon by BP from the facts alleged in the
Complaint. Regardless of whether the cases present different facts, Defendants cannot avoid the
import of the applicable law dictating that substantial compliance with a notice requirement
cannot be based on a party’s actual notice of the orciinance in question. As BP’s actual notice
_appears to be the sole basis on which the Court finds that the City substantially complied with
the applicable notice requirements under S.C. Code Ann. § 6-29-960, this ruling is in error.
I1L. 4Defendants do not have standing to seek dismissal of BP’s claims against the City.
| In its Motion for Reconsideration, BP argues that the Court should reconsider its Order
and clarify that BP’s claim against the City for adopting City Ordinances 2014-25, 2014-26, and
2014-82 in violation of the Separation of Powers and Nondelegation doctrines is not dismissed.
—Defendants do not and cannot deny that this claim ‘waé asseﬁed against the City only, but they
nevertheless argue that this claim shou}d be dismissed as to City Ordinances 2014-25 and 2014-
26 pursuant to the Motions to Dismiss filed By Defendants only. Defendants cannot prevail on
tﬁis argument as it is generally accepted that parties lack standing to seek dismissal of claims on
» behalf of other parties. See Mantin v. Broadcast Music, Inc., 248 F.2d 530, 531 (9lh Cir. 1957)
(stating that district court erred in dismissing claims because moving defendants did not have

standing to seek dismissal as to non-moving defendants).
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Here, the City has not moved to dismiss any of BP’s claims, joined in Defendants’
Motions to Dismiss, or filed Any response to the instant Motion for Reconsideration. As such,
Defendants have no standing to seek dismissal of BP’s claim against the City for violations of
the Separation of Powers and Nondelegation doctrines arising from its adoption of Ordinances
2014-25, 2014—26,'and 2014-82, and the Court should clarify that such claim survives.

IV.  Defendants fail to establish why BP should be deprived of the right to amend its
complaint if the Order stands.,

BP also argues in its’ Motion for Reconsideration that the Court improperly dismissed its
claims against Defendants with prejudice, which was in error because a plaintiff “should be
given an opportunity to file and serve an amended complaint.”” Spence v. Spence, 368 S.C. 106,
129, 628 S.E.2d 869, 881 (2006). Defendants do not deny the general abplicability of this
principle but instead argue, without citing legal authority; that it is inapplicable here because BP
cannot cure the purported defects in its claims. This argument is without merit because the
Order makes it clear that the digmissal of the -claims against Defendants is based on the
allegations in the Complaint. To the extent that the Order stands, BP can plead additional facts
to show how it was prejudiced by the inadequate notice of the rezoning of Cainhoy Plantation |
and to bolster its claims that the public importance exception is met. As such additional
allegations may remedy the purported untimeliness of the claims and BP’s alleged lack of
standing, BP should not be deprived of its right to amend its Complaint.

CONCLUSION

For the foregoing reasorns, BP respectfully requests that the Court grant its Motion for

Reconsideration in its entirety, vacate the Order, and deny Defendants’ Motions to Dismiss.
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Respectfully submitted,

MOORE & VAN ALLEN PLLC

¢ Bl

Douglas M. Muller (SC Bar 10277)
E. Brandon Gaskins (SC Bar 73274)
78 Wentworth Street

P.O. Box 22828

Charleston, SC 29413-2828
Telephone (843) 579-7000
dougmuller@mvalaw.com
brandongaskins@mvalaw.com

ATTORNEYS FOR PLAINTIFF
January 7, 2015
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: _lePosta d Couier

Why Cainhoy Plantation will be
developed on one master plan

BY MATT SLOAN
Feb 62014 12:01 am

| have been fortunate to represent the Guggenheim family and corporate interests on the
stewardship of Cainhoy Plantation for many years. | am in the same role as | was in the early
1990s when Daniel Island, then owned by the Guggenheims, was annexed into the City of
Charleston and moved from plantation use to the vibrant mixed use community it is today.

When Daniel Island was planned, one of the Guggenheims' goals was to carry over the same
principles to the main plantation property in the future. That is the effort at hand. | appreciate
the opportunity to provide both background and perspective to the public that has not been
represented in extensive media coverage or by special interest groups.

Cainhoy Plantation underwent original planning almost 20 years ago when it was annexed
into the City of Charleston. The city initially envisioned a place to locate industry and jobs
associated with industry. Upon annexation, the plantation, within the urban growth corridor,
was granted very broad, unrestricted zoning entitlements that allow almost all land uses.

The decision now facing the Charleston Planning
Commission and City Council, and the trigger for
all the recent conversation about Cainhoy

~ WANTED 20 PEOPLE
- TO TRY NEW HEARING AID
with Nano-Science Microcircuit that helps

Plantation, is whether to rezone the property. The virtually efiminate background noise!
existing "CY zoning" is wide open, allowing the : FREE In-Office trials all this week!
owners to unilaterally change their master vision During this event take 50% OFF"
for the property without city input or approval. CALL for your free appointment!
The proposed PUD (Pylanned Unit Development) (843) 883-4078
replacement zoning is restrictive and will give the 4.2,.@,553‘5‘% :ﬁ::a‘gtc: r:::nsmerville
city and public a greater role over the coming JUSRP A2’ Heaing tests are shwaye fioe Nat & medica exarn

Technology demonsiatons ad Seaungs arb shways nD churge

decades in implementing the vision expressed in
the PUD master plan. The existing CY zoning can
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be used to create a first class development however, the owners belleve that it would be
beneficial to both the public and private interests to create high quality development under
PUD zoning, particularly if sales to third parties become part of the program.

The proposed PUD zoning is a refined version of the award winning zoning that the -
Guggenheim landowners put in place for Daniel Island in 1993. It is quite simple and calls for
only two major zones: residential and mixed use. It provides for diverse neighborhoods,
affordable housing, required open parks énd trails and many other things the Guggenheim
ownership interests made sure were integral zoning components of Daniel Island. It -
preserves over half of the property as open space with an mterconnected network of open
space and parks weaving through the community. Development wrll start wnth much needed
school campuses and surrounding nelghborhoods

This has not been a rushed process, as some have said. In 2008, the Berkeley County School
District requested a site for a high school, necessitating planning to begin. The time frame for
the school became more pressing two years ago, and planning moved into full gear so that
these additions could be made in proper context. The public portion of the planning process
began last fall and will continue over the next couple of months. This has been a long,
dehberate exercise and development of the property will happen over the course of decades

~ Over the course of the past several months we have organized numerous public meetings,
met extensively with neighboring Cainhoy/Wando/Huger communities, and spent time with
special interest groups to gather input. In all, we have heard from well over 600 people
throughout the process. The conversations at those forums have centered on topics that are
different from what certain media and special interest groups have focused on. We have
heard the community's concerns and ideas and, as aresult, have adjusted and improved our '
PUD master plan.

One issue raised was the location of a commerce/light industrial zone on Cainhoy Road with
‘resulting increased truck traffic. As a result, we have ellmlnated this zone completely

Similarly, the commumty talked about the look and feel of Cainhoy Road. In an effort to
preserve the conditions, a Greenbelt paralleling the National Forest has been written into our
zoning and road access curb cuts will be limited there.

The historic communities of Wando Huger andjack Primus have asked for lands where their
communities mlght have a chance to expand. This area would include a broad range of
housing types. It's a progressive concept that we have incorporated into our plan.
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~We also heard about a greatly increased need for public schdols.’ In addition to the initial
proposed high school, we have offered to donate land for an elementary school and a middie
school. Thousands of families will benefit.

- Alternatively, the focus by media and special interest groups has been on completely different
concerns. One request has been to break the planning for the property into segments as
opposed to comprehensive planning for the whole property. We see no rationale to placing
well thought out controls on one part of the property and leaving another part unplanned. It
is our experience that first-class development réquires comprehensive, not piecemeal,
planning so that all components of the planned community work harmoniously together and
are relevant within a local and regional context. And it enables us to work closely with the
entire 'tommunity as well as c‘ity staff about their aspirations for the property and to refine
regulatory processes accordingly. |

Much has also been written about longleaf pine trees, which have been grown on this
property as a production tree for many years. The property is an active and sustainable
silvaculture operation and the trees are planted and not old growth stands such as has been
described. Concern has also been expressed that development on Cainhoy Plantation will
eliminate controlled burning in the National Forest. We are active foresters and controlled
burns are now, and will remain in the future, an essential part of the Cainhoy Plantation land
management. Nothing will be done to limit Forest Service operations in any way, and that
long-standing cooperative relationship will continue. '

Special-interest groups have gone so far as to prepare an aggressive and unrealistic
alternative master plan. Done without the owners' knowledge or consent, this plan strips
about half of the land of development rights in an unprecedented land grab that tramples on
basic property rights. It ignores basic economics by placing affordable housihg on the largest
lots at 1.5 units per acre and all of the remaining residences on the smallest lots at 7 units per
acre to 14 units per acre.

The Cainhoy area of Charleston is a busy and vibrant place. Itis a g'ateway:to both the City of
Charleston and the Town of Mount Pleasant. It is already a jobs center, and the opportunity
to bring residential and employment uses‘is an attractive challenge.

The Guggenheim ownership has demonstrated best practices for turning plantation land into
a vibrant community with its vision for the development of Daniel Island.
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The evolution of Cainhoy will begin this year, with schools leading the way. The question
before the city is whether to plan and develop the community under existing CY zoning or the
proposed PUD zoning based on the Daniel Island code.

In all events, this property will be developed as one community and requires one
comprehensive master plan, not two. '

Matt Sloan, president of the Daniel Island Company, represents the Guggenheim family in its
proposed development of Cainhoy Plantation. '
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PROCEEDINGS

THE COURT: Counsel, state your name for the
record.

MR. MULLER: Your Honor, I’'m Douglas Mﬁller. I
represent the plaintiff, BP Amoco Chemical Company .

THE COURT: Could you spell your last name.

MR. MULLER: It’s M-U-L-L-E-R.

And my co-counsel, Brandon Gaskins, is here with
me as well.

THE COURT: All right. Thank you.

MR. COOKE: Your Honor, I’m Dawes Cooke. I'm
with the law firm of Barnwell Whaley Patterson and
Helms. I represent three defendants, Track 7, LLC, ;
Cainhoy Land and Timber, LLC,; and Southern Timber,
LLC. And the moving parties today are just those last

two, Cainhoy Land and Timber, LLC, and Southern

© Timber, LLC.

MS. CANTWELL: Good morning, Your Honor. I'm
Frgnces Cantwel;. I represent the City of Charleston.

THE COURT: And we’re here only on your motion
to dismiss, Mr. Cooke; is that correct?

MR. COOKE: Yes, Your Honor.

THE COURT: Mr. Muller, are you prepared to go
forward on that motion?

MR. MULLER: Yes, I am, Your Honor.

MIA PERRON, CVR-CM-M -4~
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THE COURT: Mr. Cooke, I’11 be happy to hear
from you. I have received numerous documents.

MR. COOKE: Well, we hope you didn’t get it in
time to spoil your weekend, but your law clerk
probably wasn’t so lucky.

And in all seriousness, 1 appreciate Your
Honor’s willingness to accept these briefs, and so
forth, ahead of time.

This is an action -- and you’re awafe of what
the different causes of action are. But, essentially,
it’s an action to challenge the rezoning of a number
of tracts of land in Berkeley County that are
collectively referred to as Cainhoy Plantation. And
across the creek from one of those tracks of land is
the BP plant, and so BP has brought this action
challenging the rezoning.

They also have causes of action again the owner
of the property which is closest to them, which is
Tract 7, LLC, alleging that they have breached. the
terms of a letter of intent and that’s essentially a
breach of contract and negligent misrepresentation and
so forth. But that’s not before the Court today.

We have moved to dismiss on behalf -- or at
least two of the property owners who owned property

that comprise part of Cainhoy Plantation have moved to

MIA PERRON, CVR-CM-M -5-
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dismiss‘on two grounds. One is that BP does not have
standing to challenge the rezoning of their property
and, second, that challenge is untimely. And I'11
address ‘those separately, if I may.

First of all, standing in mqst zoning cases is
determined by South Carolina Code Section 2-29-760(c),
which the pertinent part provides: an owner of
adjoining land or hié représentative has standing to
bring an action contesting the ordinance or amendment.
However, this section does not create a new
substantive right in any part.

Your Honor is well aware of the sténdards for a
12(b){6) motion, but I do want>to mention one.
particular aspect of 12(b) (6), and that is a 12 (b) (6)
motion admits the well-pleaded facts of the complaint
but does not accept the legal conclusions therefrom.

And in our brief we’ve cited Charleston County School

District vs. Laidlaw Transit, a Court of Appeals case

from 2002. That is very analogous to this situation
because as the plaintiffs point out in their brief,
ﬁhey do allége that they have standing. They allege
that their property is adjacent to Céinhoy Plantation.
But that’s very much like the pleading that the Court

rejected.in the Charleston County School District

case. It said the characterization of the activity

MIA PERRON, CVR-CM-M -6-
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is, quote, outside the contract is not an allegation
of fact but is an unsupported conclusion which is
contrary to the admitted facts- Therefore, the trial
judge properly disregarded it.

And they go on to say thaﬁ the old standards

that used to apply to demurrers are not incorporated

in a 12(b)(6).‘.And the demurrer admits the facts
well-pleaded in the complaint but does not admit the
inferences drawn by the plaintiff from the facts, nor
does it admit conclusions of law.

And that’s critical in this motion to dismiss.
In the complaint in paragraphs 15 through 19, the
plaintiffs very carefully described the roles of the
va;ious parties here. And it alleges that -- in
paragraph 15 that Tract 7, LLC, owns property
consisting of approximately 1,573.5 acres which are
located off of Cainhoy Road in the Cainhoy community
of Berkeley and which is adjacent to and immediately
south of the BP property, Tract 7. So there is an

allegation, very clear, that the BP property is

adjacent. ©Now, Tract 7 may not agree with that, but

that’s an allegation of the complaint and Tract 7 has

answered the complaint and has not moved to dismiss.
We sent with the original brief, and then we

substituted, Exhibit A. And both of us actually have

MIA PERRON, CVR-CM-M . -7~
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maps very similar to this. And so even though iﬁ’s a
12 (b) {6) motion, wé’re going to ask the Court to take
judicial notice of the way the properties are laid
out.

Could I step just a little bit closer to --

THE COURT: You could. Is that for me? Can T
have that?

MR. COOKE: You can have it. We e-mailed it to
you, also, but I’1l1 hand it up.

[Whereupon, Mr. Cooke proffers documents to the
Court]

THE COURT: .Thank you.

[Whereupon, Plaintiff’s Exhibit Number 1 is
marked by the court reporter)

THE COURT: All right.

MR. COOKE: Now, at the very top of that page,
outside the shaded area, is the BP property. And you
can kind of make it out. It.doesn’t say BP on your
map. But right up here at the very top, beyond the
shaded portion, above the shaded portion, 1is thelBP
property.’ |

The shaded portion on your map is Tract 7. You
see that where it says Tract 7, LLC. And éccording to
the complaint, and I think this is right, that’s about
lSOO acres. Then below that and separated from BP by

MIA PERRON, CVR-CM-M -8-
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the Tract 7 property are the properties belonging to
Cainhoy Land and Timber and Southern Timber. You’ll
see that those tracts are sort of sporadically laid
out around thefe. But none of them are within 1500
acres of the BP property. In other words, the very
closest properties belonging to Southern Timber or
Cainhoy Land and Timber are separated by that 1500-
acre tract from BP. So BP does not meet the
requirement,istatutory requirement, of standard.

So there is a legal issue for the Court to
decide. What does it mean to be adjacent to a pilece
of property. And the plaintiffs have very artfully
tried to interpret these properties as being one
property. That’s why they call it Cainhoy Plantation.
And they refer in the complaint to there having been a
coordinated set of PUDs that were submitted. But the
complaint in paragraph 16, 17, 18, 19 very clearly
admit that these-properties are owned by different
owners, that their PUDs were separate even though they
were coordinated with one another and it does provide
for a cohérent developmenf of that rezoning of‘that
area. But each of the PUDs was a separate ordinance.
There are three separate ordinances enacted that
adopted the PUD and text.

The Trac£ 7 PUD was actually adopted at a later

MIA PERRON, CVR-CM-M : ' -9~
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meeting of City Counsel, accbrding to the complaint.
These were adopted in February and the Tract 7 was not
adopted until August of 2014. SoAvery clearly the
compléint alleges that they are separately-owned
properties, they’re separate ordinances, separate PUDs
that are being challenged. 2And so in the common
understanding of the word adjacent, BPvis‘not adjacent
to the properties except it alleges that it’s adjacent
to propsrties in{Tract 7. 8o we believe for that
réason,'they do not meet the requirements of statutory

standing.

Now, the recent case of Carnival Corporation v.

Historic Ansonborough discusses a similar statute, and

it’s séction ©6-29-950. We’'ve been talking about 6-29-"
760 (c). But there the Court said -- and this, as you‘
may remember, was on tﬁe news. It was challenged by
Historic Charleston Foundation, Coastal Convérsation,
a.number of public interest organizations, again the
cruise lines. They weren’t chéllenging an ordinance
there. They wére claiming that the cruise line was
violating the zéning ordinance.

And so thére’s a different standing statute forA
a challenged code ordinance verses therchallenge~to
the Qrdihance itself. And the wording of that is
intere§ting in that if you are procéeding‘under 6-29-

MIA PERRON, CVR-CM-M L -10-
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950‘for a violation of the zoning ordinance, it says
thgt an -- you must be adjacent or a neighboring
property. And so we leave it.fof another day whether
there’s any difference between adjacent and
neighboring.
But interestingly, and probably.significantly,
the term neighboring is not included in the statute
that we’re hére before [phonetic] today. It has to be

adjacent. So in the philosophy of giving every word

in every statute some meaning, neighboring may be --

maybe we could say that if this were a violation of
the ordinance, you’d have broadér standing. But Bere
they have to be adjacent. They’re not.

And then the Court said, additionally, 6-29-950
only permits an adjacent or'neighboring property owner
to bring suit, emphasis added. - Here plaintiffs have
made no allegations that they owﬁ adjacent or
néighboring property. Théy do.allege that the League
is a tenant in the nearby property and that.the
Preservation Society holds a conservation eaéemént on
a nearby property.  However, those iﬁterests do not
make the League or the Preservation Society property
owners reqﬁired»by.the statute to bring suit.

Now, why that’s significant, evén though it’s a
different statute, is that the Court doesn’t allow you

MIA PERRON, CVR-CM-M . =11-=
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~—— doesn’t take at face value a conclusory allegation
that we have standing because we are adjacent. You do
have to look ;at their specific allegations. And in
this case, they don’t allege that they’reAadjacenti
So the plaintiffs say also even if we don’t meet the
statute, we invoke the exception to constitutional
standing sometimes referred to as public importance.
And the test for that is also described in the

Carnival Cruise case. It says, South Carolina Courts,

finally plaintiff asserts that the public importance
exéeption should apply to remedy any laﬁk of standing.
South Carolina Courts recognize an exception to the
requirement that a plaintiff poséess stéhding where an
issue is of such public importance as to reéuire its
resolution for future guidance.

Now, that phrase is critical, and it appears in
other cases .that apply to public importance, and that
is it’s not that it’s imporfant because we all care>a'
lot or because it’s pollution or something like that.
It’s important only because its resolution for future
guidance is required.

Now, we could argue on another day whether that
might apply to Tract 7, but it can’t possibly apply to
these defendants bécause the plaintiff still has the
suit pending against the City and against Tract 7;

MIA PERRON, CVR-CM-M . -12-
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which is their vehicle if there is some important
constitutiqnal or legal issue that has to be resolved
in this case,'we’ve already got the vehicle for that
to happen. -

So wé wéuld ask the Court to find that as a
matter of law; the suit is not required to proceed
against Cainhoy Land and Timber or Souther Timber in
érdér to have that important public matter vindicated
and clarified for the future.

We have also asserted the statute of
limitations. As I indicated, the complaint alleges
that the ordinances that are involved in this case --
and that is, it’s ordinance number 2014-25 and
ordinancé 201{—26, that they were enacted in February,
2014, and this suit was not filed within sixty days.
There’s a very tight sixty-day statute of limitations
that’s set ouf in .section 6-29-760(d) which says that
you must -- if you’ re going to challenge the zoning
ordinance, yéu must sixty -- sixty days if, quote,
there has been substantial.compliance with the Qotice
requirement for this section or-with established
procedures of the ngerning authority or the Planning
Commission.

So the plaintiffs will say, well, we think
there’s a question -- we allege that there’s not

MIA PERRON, CVR-CM-M ‘ ~13-
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substantial compliance. But it’s only -- they only
have to'substantially comply with the notice
requirements. And in the complaint, paragraph 44,
they allege themselves that BP attended the council
meeting on February 11lth and had discussions with.
officials and with the property -- representatives of
the property owners. So if, in fact, there was not
proper notice given by the City, BP was not prejudiced
by that.

It also alleges in paragraphs 39 and 41 that the
public appeared, members of the public appeared, and
spoke in opposition to the rezoning and therefore the
public obviously wasn’t misled.

Now, there’s an important public policy
consideration here. 1If, in fact,ras the plaintiffs
claim, that they could find some sort of a latent
failure, that means that they could come back years
later, or anybody ;ould come back years later aﬁd say,
you know, even after this property has been developed

-— right now there’s a sale pending to the Berkeley

'County School District. They’ve bought property to

build two schools out there. So what happens if they
buy the property, they close, they finance it, and
sometime later somebody shows up and says, well, there
was a technical defect in the way this ordinance was

MIA PERRON, CVR-CM-M -14-
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passed and so we’re not bound by the sixty-days, we’re
going to briﬁg it. So there’s a strong public policy
of finality and certainty with regard to land use, and
that’s the policy that’s pehind the statute. And so
the Court shouldn’t reach out and find some techniéal
failure, if there was one, as a way of opening the
door for people all down the road to come back.

So, Your Honor, you may be sitting there saying;
well, why is this so important to these guys; you
know, the suit is going to proceed along; why can’t
they wait for summary Jjudgment or some later time.
And the answer 1s these properties truly are owned by
different owners. There are connections between them.
They all are descended from the Guggenheim fam;ly.
But. you can imagine, like any family that after
several generations the interests have been
disseminated, there are trusts involved, there is a
foundation involved, there are different generations
of family members iﬁvolved in these different
properties. If.you could see the number of people
that I have to answer to, you would appreciate that
this is not all one unit. They deal with each other
very much at arm’s length. '

But they would like -- they’re marketing
properties. When you do a comprehensive development

MIA PERRON, CVR-CM-M ) ) -15-
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like this, it doesn’t all spring out of the ground at
one time. I'was sort of naive about those things and
didn’t appreciate that. But what you do is you get a
comprehensive dévelopment plan in this master plan and
then diffefent developers may come in and say, well, I
want to buy 1,000 acres here, or I want to buy 500
acreé here, or I want to do this and do that. Tt’s
not all one developer who builds everything.

Andnso, as.we speak, my clients would like to be
able to market these properties. We would like_to be
able té close on the sale of the school properties for
the Berkeley County School District, and it’s very
hard to sell or close on land that’s subject to
litigation. And so it is very urgent and we do ask
the Court to dismis§ it, 1f you agree with us that the
plaintiffs have not properly alleged standing and that
they have not properly come within the statute of
limitations for these two properties. Thaﬁk YOu.

MS. CANTWELL: Thank vou, Your Honor. I could
not improve on a single word he said.

THE COURT: All right.

MR. MULLER: Ybur Honof, with the Court’s
permission, I would like to give you two more maps.

THE COURT: Gr@at. Thank you.

»MR. MULLER: I believe it’s without objection.

MIA PERRON, CVR~CM-M -16-
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MR. COCKE: Correct.

[Whereupon, Mr. Muller proffers documents to the
Court]

MR. MULLER: Your Honor, I’ve just given you
these two maps. They’re identical. I think I gave
you two copies, one for the clerk and one for you.

THE COURT: Thanks.

MR.-MULLER: And this is just sort of to give
you a visual overview'of what this area looks like.
These were documents that were generated by the
defendant, LLC’s. And they’re on the City of
Charleston’s website.

But this gives you sort of a visual overview,
the first page does, of Cainhoy Plantation itself. My
client;s plant is located to the north of it and near
it is the Cooper River plant. They are separated.
There’s a boundary that’s separated in part by Flag
Creek, which is that squiggly line on the top. But
seeing the division between the different LLCs. This
is the overview. And then the next page is the actual
planned unit development map.

The second page is a planned unit development
map showing how this thing was to be built out. As
you can see, 1t is not parceled out guite in the way
that the ownersﬁip is. It’s done as a single planned

MIA PERRON, CVR-CM-M -17-
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unit development. And it was submitted to the

planning commission and to city council that way.

I think that the allegations in the complaint is

that when it was submitted, it was submitted as a

. Cainhoy PUD master plan which has identical master

plan zoning text and shall be administered iﬁ a
coordinated fashion. So it is -- élthough it 1s owned
by these different LLCs, it is done as one single
planned unit development. |

We’re here on motion to dismiss under Rule
12(b) (6). And I understand Mr. Cooke’s point that the
legal conclusions may not necessarily be admitted by
the defendants. But what is crystal clear in this
posture is that the factual allegations are admitted
and all reasonable infererices deduced --

When you look at our complaint, we make some
very specific allegations. 1In paragraph 7 of our
complaint, we state that these three LLCs,
collectively, the owners, are affiliated in these,
they share common ownership and management, and are
assoéiated with.the Guggenheim and Lawson Johnson
families and certain trusts established thereby.

In paragraph 8, as well as in 12, we establish
that these three tract owners are contiguous
properties commonly known and referred to as Cainhoy

MIA PERRON, CVR-CM-M -18-
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Plantation. And then in paragraph 12 we say that BP
is an adjoining landowner to Cainhoy Plantation and
properties subject to the zoning board. And I believe
we repeat that again in paragraph 63.

So from the standpoint~of making factual
allegations that comply with the statutory standing
.requirehents, we have alleged that these tracts are
'under common ownership, they’ re contiguous properties,
they’re being developed in one.unified manner or
method, and that we are an adjoining landowner to
these contiguous properties. And for that reason, we
would meét the statutory standing requirement under
-6-29-760.

| Néw, we’ve -- as Mr. Cooke mentioned, we have
alleged, in addition to that, the public importance
aspect of this case. And this is in our complaint.
I'm going to paraphrase it just for brevity purposes.
When this plantation was being conceptualized, the
owners, the different owners, but all in one combined
way, went to the City and asked for amendments to the
planned unit development ordinance, which they
recei&ed in September. ;t was not noticed that those
amendments were related to Cainhoy Plantation but they
were. |

In January, on January 24th, they submitted an
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application to the City Planning Commission of this
entire 9,000 acres and from that point it went to --

the application was-filed January 24. It went to the

City Planning Commission on January 6th. It went for

first readiﬁg ~= I'm sorry -- February 6th. It went
for first readying February 11. Second and third
reading adopted, at least as to these -- two of the

defendanté on February 24th. So fast-tracking is an
understatement. -This thing went through more rapidly
than you can ever imagine. And what is critical to
our argument is that -- and this relates, as well, to
the statute of limitations argument -- is that we did
not have an adequate opportunity to get involved. Not
only was there not substantial compliance, there was
no compliance with notice requirements, Lhere was no
compliance’with their established procedures for doing
this. "It was fast track, fast track, fast track;

We did not attend the City Planning Commission
meeting. The two meetings that we did attend, we
pointea out that we needed more time to study it and’
those complaints --

And so from the standpoint of both the public
importance and>the statute of limitations issue, .these.
are matteré.that need to be heard, that we need to
have an opportunity to be heard on.
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Mr. Cooke pointed to this Carnival Cruise Line

case. And what’s interesting about that case is that
that case was a public importance(cése where they
found that neighbors complaining generally about soot
aﬁd things from emissions from cruise ships, that was
not a matter of.public importénce. You knéw, they
.went on to say that case -~ this case presents no
issue of the constitutionality or legality of
government action. And that is exactly what we have
here. We have failure to follow procedures, fast-
tracking. We have all these things. And as we
mentioned in the. complaint, there are constitutional
issues about delegation of power to the developer, for
example, to change -- to have to consent to any zoning
changes.

So it is different from the Carnival Cruise Line
Ship [phonetic] in a very real way, and we are a
plaintiff that’s ideally suited to make these
challenges. 'So we believe we have statutory standing,
we believe we have public importance standihg; On the_
statute of limitations argument, what they have not
addressed in their argument is the fact that there’s
not been substantial cbmpliance; that, for example,
the City did not provide'for a public hearing on thé
PUD.ordinance that were changed, they did not provide
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BP with adequate notice of the planning commission
meeting on the 10th, they did not provide notice of
the City Cbuncil public hearing on the PUD master
plan, they did not even follow the éstablished'
procedures in adopting the PUD, that they did not
comply with their own requirements in their own city
ordinance, and they did not follow established
procedgres and make specific findings as to the
planned unit development itself. All of these are
outlined in the complaint -- paragraph.

And so while it’s nice to say, well, they had
notice and they attended, if the objective is to give
adequate notice in time to have very real input, that
was not provided. In fact, there was not compliance
really at all with the things that they needed to do.
Instead, it was a'fast—trackvsituation where we now
had potential 18,000 new homes going to this planned
unit development, with no real input because it was
done in a month.

And so our argument is that the statute of
limitations does not apply, that there was not
substantial compliance in any real way, and that
obviously we have statutory standing and we have
standing under»thé public importance doctrine based on
the importance of this massive development and its
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placement in Berkeley County. Thank you, Your Honor.

THE COURT: Do you have anything to add,
Mr. Gaskins?

MR. GASKINS: . No, Your Honor.

THE COURT: All right. Thank you. Anything
fu;ther, Mr. Cooke?

MR. COOKE: just briefly, if I may, Your Honor.

Just looking at paragraphs 7, 8 and 12, and I
had already called the Court’s attention to paragraphs
15 through 19, which set out the separate ownership.
>But what Mr. Muller argues is exactly what I said the
legal issue that they were going to ask you to do, and
that is to pretend>that this is one piece of property
because it’s ali -— they’re all related to one
another. But that’s not what the statute says. It
says you have to be contiguous to the property for the
zoniﬁg for which you’re challenging. And the zoning
that they can challenge is the property that they
claim they’re adjacent to, which is Tract 7. And
Tract 7 is different than these other two properties.

These 'two properties are separated from BP by 1500

acres. They were enacted six months before the Tract
7 PUD was enacted. And so -- and as I said earlier,
the Carnival Cruise issue is very germane here. If

there is some constitutional or important legal issue
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that needé to be resolved/ it can be fesolved because
the suit is going to go .right ahead against Tract 7
and against the City of Charleston. Thank you.

THE COURT: Counsel, do you wish to submit
proposed orders?

MR. COOKE: Be happy to do that.

THE COURT: And will you be able to do that by
Fridayé I_would'like to have'my ruling by Ffiday.

' MR. COOKE: Yes. Certainly, Your Honor.

‘THE COURT: And you have my e-mail addgess, SO
feel free to e-mail it.

And I left you out. Is there anything else you
wish to add, Ms. Cantwell?

MS. CANTWELL: No, Your Honor.

THE COURT: Thank-you, counsel. You have --
first of all, thank you for getting this information
to me before court. It is so helpful. And thank you
for your patience and your courtesy. It’s always a
pleasure to try motions when people are prepared and
help me understand what’s going on. So thank you so

.much.

(HEARING CONCLUDES AT 11:28 A.M.]

MIA PERRON, CVR-CM-M -24-

RECORD 139




FORM C-100 - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

BP? Amoco Chemical Co. V. City of Charleston; Tract 7, LLC
Motions Hearing
October 20, 2034

CERTIFICATE

RECEIVE]D)

>STATE OF SOUTH CAROLINA NGV 12 ZUﬁ

COUNTY OF BERKELEY SC COurt Oprpea}s

I, the undersigned Mia Perron, Circuit Court
Reporter for the 9th Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
tfue, accurate, and complete transcript of the motions
hearing held before the Honorable Kri;ti L.. Harrington, on

Monday, October 20, 2014.

I do further certify that I am neither kin nor
counsel to any of the parties and.have no interest in the

outcome of: this action. ..

Dated this 20th day of February, 2015.

‘ )
/ >/2 P ./f-/‘/l/ 2.6,
Mia Perron, CVR-CM-M
Circuit Court Reporter

9th Judicial Circuit

MIA PERRON, CVR-CM-M

@ o\ }/, =25~

RECORD 140




THE STATE bF SOUT CAROLINA RE CEr VE@

. 'In the Court of Appeals
NOV 12 ap35
APPEAL FROM BERKELEY COUNTY SC COUI’T
Court of Common Pleas of Appeals
The Honorable Kristi L. Harrington, Circuit Court Judge
Lower Court Case No. 2014-CP-08-1840
Appellate Case No. 2015-000713
BP Amoco Chemical Coinpany..;.......................L ................................................. Appellant,

V.

City of Charleston; Tract 7, LLC; Cainhoy Land & Timber, LLC; and Southern Timber,
51 U OO OO Defendants,

Of whom Cainhoy Land & Timber, LLC and Southern Timber, LLC are the Respondents.

CERTIFICATE OF APPELLANT'S COUNSEL

The undersigned hereby  certifies that the Record on Appeal contains all material

proposed to be included by any of the parties and not any other material.

¢ B,

Douglas M. Muller, Esquire
E. Brandon Gaskins, Esquire
Moore & Van Allen PLLC
78 Wentworth Street (29401)
P.O. Box 22828

Charleston, SC 29413-2828
(843) 579-7000 - telephone
(843) 579-7099 — facsimile

Attorneys for Appellant
BP Amoco Chemical Company

October 21, 2015

Charleston, South Carolina

RECORD 141



