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I THE COURT: Now we have State of South Carolina vs. John 

2 Porter Johnson. Mr. Kelly. 

3 MR. KELLY: please the Court, Your Honor. 

4 THE COURT: Yes, sir, Mr. Kelly. 

5 

6 

7 

8 

'9 

10 

11 

MR. KELLY: Thank you, Judge. I'm representing John 

Porter Johnson both in the trial of the case and on this 

appeal before the Court and the the issue, Judge, is the 

number of jurors, or lack thereof, for jury selection and 

specifically Title 22 which covers the magistrate courts there 

are two ways -- there are two different numbers that are 

required depending on on which way you pick a jury. In 22-2-8 

12 selection of a jury list in magistrate's court, if a 

13 magistrate is going to pick a jury for one case and one case 

14 only, you can, you can pick -- I'm sorry, you can summon at 

15 least thirty (30), not more than a hundred (100), I believe is 

16 what it says, but it's thirty (30), thirty (30) jurors for the 

17 selection process. If you are going to select a jury for a 

18 week long, which is by far the most common way we do it now, 

19 in fact I don't know the last time I picked a jury just for 

20 one case, you -- that is covered by 22-2-90. This 

21 

22 

23 

24 

THE COURT: You mean ninety? 

MR. KELLY: said 

THE COURT: Nine (9) or ninety? 

MR. KELLY: Ninety, 90. And 22-2-90 Subparagraph (b) as 

25 in bravo says that at least 10 (ten) but not more than 

3 
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forty-five (45) days before a scheduled term of trial and the 

person selected by the magistrate draws at least 40 (forty) 

but not more than one hundred (100) jurors to serve for one 

week only and it goes on to say that in the event that the 

magistrate has trouble getting qualified electors from a jury 

area, then through court administration they may be allowed to 

pick at least one (100) hundred but not more than a number 

determined by court administration to serve for the one week 

period. In 22-2-120 it it tells us what do to in the event 

that we don't have enough jurors, we have an ~nsufficient 

11 number. In february of this year when I appeared before Judge 

12 Howell, I was given the sheet that I've handed up to the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Court, seventy-five (75) jurors were summoned which would be 

an appropriate number between forty (40) and seventy-five 

(75) . If the Court will will notice, the strikes on the 

numbers to the left are people who were not there, not at 

they were just not present for one reason or the other and I 

don't know why. If you also look at say No. 10, William 

Brooks, where it has "excused" written by that, that's my 

handwriting and some other notes there, those are people that 

were excused by the magistrate. The end result was of 

seventy-five (75) su~@oned, only thirty-nine (39) appeared, 

which was an insufficient number, six (6) of those were 

24 excused which left thirty-three (33) from which to pick, it's 

25 eighty (82) per~ent of the potential jury pool was present and 

4 



1 I obje~ted to that and I specifically pointed out to Judge 

2 Howell that the week before that a term of jury court had been 

3 canceled over in Simpsonville and then since then as of late, 

4 as as late as last week when I was in Judge Cagle's office in 

5 West Greenville, a term of jury court was canceled there Ryan 

6 Beasley, Steve Sumner, Kim Varn and several others were there 

7 to pick a term for a week and there were insufficient number 

8 being less than 40 (forty). So this practice is being 

9 followed in other jurisdictions, Judge Howell indicated it had 

10 never been raised to him over here in Cherokee County but I 

11 raised that and I told by client before the trial, I said, 

12 They don't have enough jurors and you can waive that, because 

13 he was a student from outta state, and I said, You've come 

14 here on a plane, your mom's with you, you spent money and you 

15 can waive that, I want you to know that you have that right 

16 and he said, I want to assert that right, so that's that's 

17 what I did. So, Judge, we we respectfully submit that the 

18 Court erred as a matter of law by making us go forward on the 

19 case where as here only thirty-nine (39) reported, six (6) of 

20 those were excused and left me thirty-three (33) from which to 

21 pick when I shoulda had forty (40) from which to pick. 

22 And and I also point out that, and and I talked to the 

23 prosecutor about this, which by the way was not the prosecutor 

24 in in the trial of the case, Joe Mathis is under a contract 

25 there, but this this number that the General Assembly said is 

5 
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1 is specific to magistrate court, it it do -- it's not 

2 applicable to general sessions court and I've talked to 

3 Michael Morin a little earlier and said he's picked with less 

4 than that before and I said, You can do that because I don't, 

5 I don't know of a state statute.that specifically addresses 

6 how many have to be present in in a circuit court trial, I'm 

7 sure there's some case law on it, I didn't look, but in 

8 magistrate court a lotta things are different just because 

9 it's in magistrate court and it's the court closest to the 

10 people. for instance, actually those forty (40) have to come 

11 from a defined jury area and that is also set forth in Title 

12 22. In 22-2-190 it talks about the county jury areas. Now 

13 Cherokee County, I I looked, only has two jury areas so I 

14 didn't raise that, that was not not an issue but in 

15 Spartanburg County there are many jury areas. If you you get 

16 a ticket in Chesnee, South Carolina, you have to be from the 

17 Chesnee precinct up there. The jur -- the jury for those 

18 forty (40) have to be from that area. I'm not sayin' you 

19 can't try 'em in Spartanburg Courthouse but that forty (40) 

20 have to be from there unless they're affirmatively waived, 

21 that's addressed in the magistrate's statute so we would ask 

22 that the, that the Court grant our motion and grant our appeal 

23 and send us back for a retrial on this case. 

24 

25 

THS COURT: Thank you, sir. 

MS. LESKANIC: May it please the Court. 

6 

Your Honor, as 
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1 Mr. Kelly stated, Joe Mathis is the one that tried this case 

2 back in February of this year in magistrate court. We're here 

3 on behalf of the State for the appeal. Looking at Section 

4 22-2-90 it says that the magistrate must draw at least 

5 forty (40) but not more than one hundred (100) jurors and I 

6 think there's a distinction between drawing the number of 

7 jurors that are drawn and the number of jurors that are 

8 selected. Here seventy-five (75) jurors were drawn for the 

9 week and that's stated forth in Judge Howell's return so there 

10 were more than sufficient number of jurors to meet 

11 Subsection (b) of 22-2-90, being seventy-five (75) jurors when 

12 only forty (40) had to be drawn. There were sufficient 

13 numbers to choose from to have six (6) strikes for both the 

14 State and the defense and six (6) people to be seated on the 

15 jury and I believe that that is what Section 22-2-120 that 

16 Mr. Kelly referred to would go to if there were not a 

17 sufficient number of jurors to ensure that each side would 

18 receive their strikes and still have enough for six (6) 

19 members to be seated on the jury but it appears from a clear 

20 reading of the statute that the magistrate complied with this 

21 statute having seventy-five (75) jurors drawn and there were a 

22 sufficient number of jurors available for strikes and for 

23 seating on the jury. We would ask that the motion be denied. 

THE COURT: Reply? 24 

25 MR. KELLY: Judge, just briefly. Again, I I would say 

7 



1 that there -- 22-2-120 specifically talks about not being 

2 sufficient number of jurors and tells what ya have to do, ya 

3 have to go back and get some more is what ya have to do and 

4 again, I I will tell the Court that it's being followed in 

5 other jurisdictions, it just wasn't done in this case. 

6 THE COURT: All right. Okay. I will take a look at it 

7 and let you know. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KELLY: Thank you, Judge. 

THE COURT: Thank ya'll. 

MS. LESKANIC: Thank you, Your Honor. 
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W F 1171\979 CCSD/TEACHER ASSISTANT 

W F 6118/1952 HOUSEWIFE 

W M 2/171\986 PRATT INDUSTRIES/EQUIPMENT a'ERAT 
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NAME ADDRESS CITY ZIP RACE. SEX 008 COMMENTS 

Goudclock.O I. JR ...... ------~ .. 

26 fJO Greene. Jnnicc E 

:n . H;lmmOrlS, (':lImll M . ' ... ' ....... :) .. :-::::~ .. " \' 

29 Hemphill. Mi·:heal L 

/ Huggin. Roben L JR 

..lY Jefferies, Callnilla Y , 
II/ , ...... 

34 Johnson. Kimberley 0 rJf..~~1 . " ... ', ~,~~" J ........ 

Y Jolly. Annie 

37 flO Kilby. Alii[l C 

38 Knuckles. Kennelh L 

39 Leach, Andre;; F 

yr Lester, Shirley W 

41 Linder. Jacqueline E 

42 Li\\cml. Joseph A 

43 Li\tlejohn, King David 

44 I.inlcjohn. Tonil~ M 

45 lopez, Valerie A 

~ Love, Billy W 

yr I'>lathis. Malissa T 

Print Date: OZ/19nOl0 
12:-11:5IPM Print Time: 

.... _ ... ,.l~.4..;-~'=: .. .., .. -.. --

----- . 
_. - " _', .. : ,"7 

.. t1 <t-" • • ~. ' •. 

. _ ~ ....... -IJ!...·""·"-.J""''' 

GAFFNEY 29341 

COWPENS 29330 

GAFFNEY 29341 

GAFFNEY 2934\ 

GAFFNEY 29)40 

GAFFNEY 29340 

SPARTANBUR 29307 

GAFFNEY 29341 

GAfFNEY 29341 

GAFrNEY 29341 

GAFFNEY 29)41 

GAFFNEY 29340 

GAFFNEY 29341 

GAFFNEY 29340 

GAFFNEY 29341 

GAFFNEY 29341 

COWPENS 29330 

GAfFNEY 29340 

GAFFNEY 29340 

File: Rollcall.rpt 

B M 818/1950 US NAVY/RETIRED 

W F 2i151J945 UNEMPLOYED 

W M 7/8/1948 CHEROKEE SMALL ENGINES 

B M 8/\/1959 TIMKEN/LMA 

W M 1212011940 

13 F 1111611979 

w F 7/2411960 SELF EMPLOYED /RESTAURANT 

W F 4/22/1925 

w M 6/1011954 BOARD OF PUBLIC HORKS 

13 M 6/14/1956 DISABLE 

B F 1011211965 NO EMPLOYMENT SHOWN 

W F 3113/19 JS 

B F 2/23/1969 HOHEMAKER lAIWxytvl J,. 

W M 11131195& slI.NIV~fStrmlNG 

n M 1112711943 ~NEMI'LO'iED . 

B F 3/241197) DSE SYSTEMS/ASSEMBLER 
".....-- .............. 

1-1 F 5/1211981 6.B'HS/NR ) 
. =-=::;::::= 

W M 519/1941 

W F 6115/1972 

Q 
Q 
"'" 
9-
(') 
0 

~ 



FEBRUARY 22.20 

NAME 

~9 1Yh;craw. Bruce W /l/D 

50 Mcclraf!. Robert J 

51 Mcnair. Palti J 

52 Moss. :Vlagen B 

54 Ogle~by. W~nda 

55 f'I~ Oli\·cr. Glenn Edward JR 

56 ('i'J Padgett. Donald L 

59 Phillips. Milry H 

62 ,1tJ Revcl~. Shirley A 

63 Rivera. Martina J 

, ) 
6-l Said. Summer L pUtJ·¥v 

(,5 ShirrY. Charles E 

~. Sullivan. Ken D 

69 Turner. Jason S 

~. While. Daisy 1 

yt Wilbrd. Lillie M 

.B Winrighl. ClIkh C 

Cherokee County Magistrate Court 
Juror VenirelWorksheet 

ADDRESS CITY 

. --'. .. .... .-~;::: .. ,' i;:' :~~ GAfFNEY 

COWPENS 

GAFFNEY 

GAfFNEY 

COWPENS 

GAfFNEY 

GAFFNEY 

GAFFNEY 

- GAFFNEY 

. ".' ... ', -
..... ~ ... w ... • :~!';~>o.n..,~" :~-r ,.: GAFFNEY 

GAffNEY 

GAFFNEY 

m' p Gr\.FFNEY 

GAFFNEY 

• GAFFNEY 

2 - GAFFNEY 

GAFFNEY 

... .... .......:,' ~. . PACOLET 

75 

WinSlcnd. CI~!es.J~._ 

/' -.... 
\ .. , '. . . 

• '. -I.. _ .... :." Wright. rJ~ry B ~I,f~'~ 
. .....-. __ S.~ 

GAFFNEY 

Print Dale: 01119120 TO 

Sorted By Seq Nbr 

'ZIP RACE. SEX DOe 

29341 W M 8/111\966 

293]0 W M 1211/1961 

29341 W F 812119M 

29340 W F 3/171\938 

29330 B F 7/i1l960 

29341 W M 7/261\953 

29341 W M 9/29/1949 

2934\ B F 115/1946 

29342 w F 12/28/1940 

29340 H r 3/911937 

29341 W F 511 211982 

29j41 B M 3/10/1952 

29342 B M 12/2tI\977 

29)41 W M· 10/1711976 

29340 W F 10/3 \/19)7 

29340 W F 11118/1913 

29341 \V M 1111 3/1985 

29372 w M 7/111946 

29341 W F 6/25/1985 

Print Time: File: Rollcall.rpl 

COMMENiS 

GASTON ~TY SCHOO~S/5T!) ... GRJ_ . .f._ .. 0 =----- ~ ~ . "" 
vlaHs REG. ll-lAINT ELECT 2-

o 
o 

US AIR\JAYS/FLIGHT ATTENDANT S. 

UNEMPLOYED rvu~ 

DISABLE 

TUIKElJ/BETIRSD , ==-

'Z-.'-> 'IL .. ;----_---.. 
~= 

CAROLINA PEDIATRIC ASSOCIATES 

RANDOLPH TRUCKING/TRUCK DRIVER 

FRETGHTLINER 

CARBOTECH/MACHINTST 

DISABLE 
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p'-., FORM 4 
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 
COUNTY OF CHEROKEE 
IN THE COURT OF COMMON PLEAS CASE NO. 2008-CP- J 1-0404 

,......~'\ C} C:.:;, 
-'- C5 

State uf South Carolilla John Peter Johnson 

PLAINTIFF(S) 

CHECK ONE: 
o 

o 

DEFENDANT(S) 

]"-

:!:-: 
;.:-
c::; 

0 co; 

- , r -- N 
:-~. 

JURY VERDIer. This aClion came heforc lhe courl for a Irial by jury. Thmsucsp. 
have heen (ried and a verdiCI rendl!rcd. n 

c;::; 0 ", "';. 

DECISION BY TilE COURT. This aClion c.:amc to trial or JII.:arillg hd'urerrJic C05It. 
The issues havl: been tried or heard and a decision n:ndcred. 

o ACfION DlSMISSIW (CJ1ECK REASo.,.,'): 0 Rule 12(h), SCRCP; 0 Ru/c 41(a), 

SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP (S~1l1ed); 0 01 her 

o ACTION STRICKEN (CHECK REASON): 0 Rule 40(j), SCRcr; 0 Uankruptcy; o Binding arhitralion, subject to righl to restore 10 cllnfirm, vacate or modify 
arbitration aW:Jrd; 0 Other 

, .. : 

.. ' -
.:;. 
~ .. -' . 
:,:. ... c> :.­
-:~~: ... :: ...... -

--I,' ", 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CH£CK APPUCARLE BOX): 

o Affirmed; 0 Reversed; 0 Rt:m~lndc.d; 0 O(ht:r 
NOTE: ATTORNEYS ARE RESPONSIl3LE FOR NOTIFYING LOWER CO()RT. TRlAUNAL, OR 
ADMINisTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: o See ~Ilached order. (Formal order to follow) o Statement of Judgment by the Coun: 

This is an appeal from a magistrate jury trial which involves the selection of a magistrate jury and also the 
interpretation of the legislature's intent when it set forth the manner and method of selecting juries in 
magistrate's court. The material facts to this appeal are in dispute. The defendant was found guihy of 
commilting a criminal offense by a magistrate jury. Prior to jury selection, the defendant timely objected to 
proceeding with the jury selection because the pool from which his jury was to be selected (prior to the 
exercise of preemptory strikes) had fallen LO a number of less than 40. Here it appears the number was either 
30 or 29. The magistrate disagreed with the request for a continuance. A jury was selected and the 
defendant was found guilly by the jury. The defendant contends failure to grant the cOIHinuance until 
sufficient number of potential jurors (40) could be assembled in accordance with SC Code section 22-2-120 
was an error. The defendant asserts he is entitled to a new trial. After reviewing the applicahle code 
sections concerning jury selection, the defendant is correct and is entitled to a new trial. 

I ask the defendant's lawyer to prepare a more formal order granting the relief The formal order, once 
signed and filed, will be the final order of the court. 

SC Code sections 22-2-20 to 22-2-150 have been reviewed. The court has attempted to read these scction~ 
applying basic rules of statutory conslruction. These sections have been viewed as a whole to determine 
legislat ive intent where ambiguities may exisl. In so doing. the court's opinion is that the motion lor n 
continuance was timely made and should have been granled when the number of .iuror~ availahk feci bdow 
the statutory minimum. Even though jury selection occurrcd, legislative intent docs nOI appear to he slich 
that the court is vested with the authorilY (once a proper objection is raised)to dictate to the state or the 
defense that jury selection will occur when the number of people available from which to select a jury may 
be as few as only the numher equal to or less than the number mandated by 22-2-100. Unless the rartil!s 
consented (failed to ohject). the names drawn pursuant to either 22-2-~() or 22-2-90 must he randomly 

SCCA SeRCr> Form 4 Rt:vised 06/200S 



86448727~: ClcrkolCourl 05:16:53p,m, 11 0520101 ~20/33 

; 'P-', 
drawn. The random selection method intended by the legislature does not appear [0 he accomplished when 
in advance of the random selection, due to lack number of names. everyone whose name is in the hox will be 
pulled. 

Dalcd ., Spartanhurg, So",h Carolina, Ihis 28 day or July, 2~ ~"-----
, ---.. 

T !.1I0NORABLE'. MARK HAYES, II 
RESIDING JUnGE 

This .iudgment was entered on the day of 20 ,and a copy mailed first class Ihis 

day of .20 \0 attorneys flf record or 10 parties (when .... ppearing pro ~e) as follows: 

Keith Kelly 
PO Uox 2929 
Spartanburg, SC 29304 

ATIORNEY(S) FOR PLAINTtFf 

SCCA SeRcr Form 4 Revised 06/2UUX 

Kim Lcskanic 
Cherokee County Courlhousc 
125 Floyd Baker Blvd. 
GaiTney, SC 29340 

A TfORNEY(S) FOR DEFENDANT 

Brandy Mclkt! 

CLERK OF COURT 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHEROKEE 

John Porter Johnson, ) 
) 

Appellant, ) 
VS. ) 

) 
The State of South Carolina, ) 

) 
AQQellee. } 

IN RE: ) 
) 

The State of South Carolina, ) 
) 

Plaintiff, ) 
vs. ) 

) 

John Porter Johnson, ) 
) 

Defendant. } 

DATE OF HEARING: 
APPELLANT JUDGE: 
A TIORNEY FOR APPELLANT: 
ATTORNY FOR APPELLEE: 

05:13:02p.m. 110520101 ~ 7/33 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

ORDER 

2010-CP·11"()404 

IN THE MAGISTRATE'S COURT 
0-471404 

July 26, 2010 
J. Mark Hayes, II 

, .. 

.' . ., 

".' 

:."! 

:-.' 
\. : 

,',; 

(' :. 

: ' 

R. Keith Kelly, Esquire 
Kimberly L. Leskanic, Esquire 

BACKGROUND 

This matter is before the Court on Appeal from a Magistrate's Court jury trial held on 

February 22, 2010, the Honorable Robert B. Howell, Magistrate Judge, presiding. where 

Appellant was found guilty of driving under the influence (1 Sf offense) pursuant to S.C. 

Code Ann. Sec. 56-5-2930 (2009). Appellant timely objected to the manner and method of 

selecting the jury in his case and sought a continuance of the trial. The trial Court overruled 

Appellant's objection to the manner and method of selecting the jury and denied the 
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; . 

request for a continuance. Appellant argues that the trial Court erred in its manner and 

method of selecting the jury and denying Appellant's request for a continuance. The 

conviction of the Appellant is reversed. 

FACTS 

Appellant was arrested on August 24, 2008 by a trooper with the SC Highway Patrol 

and charged with driving under the influence (1 S
[ offense) in violation of S.C. Code Ann. 

Sec. 56-5-2930 (2009). Appellant retained the services of an attorney and requested a jury 

trial be scheduled. Accordingly, on the morning of February 22.2010, the case was called 

for trial, the Honorable Robert B. Howell, Magistrate Court Judge, presiding. Appellant's 

case was the first case on the docket for the week of February 22, 2010. 

Prior to the aforesaid term of Court, the Magistrate drew seventy five (75) names 

and issued a writ of venire facias for the jurors requiring their attendance on Monday, 

February 22, 2010 for a one week term of Court in accordance with S.C. Code Ann. Sec. 

22-2-90 (2009). However, on the morning of February 22, 2010, thirty nine (39) of the 

seventy five (75) summoned jurors appeared. During jury qualifications, the trial Judge 

excused an additional six (6) jurors from the February 22,2010 term of Court, leaving thirty 

three (33) potential jurors from which to select a petit jury. Appellant timely objected to 

being required to select a jury from the jury pool where, as here, less than forty (40) jurors 

I were present and, further, Appellant sought a continuance until such time as a sufficient 

I' 
number of potential jurors could be assembled. The trial Judge overruled Appellant's 

I 

objection and denied the Motion for a Continuance. Thereafter, a jury was selected and the 

case proceeded to trial where Appellant was convicted. 

I 
I 
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LAW/ANAL YSIS 

Appellant argues that the trial Court erred in overruling his objection to the manner 

a nd method of jury selection and in its refusal to grant a continuance until a sufficient 

n umber of potential jurors could be assembled. I agree. 

The jury selection process in the Magistrate Courts of this State is prescribed by 

statute in Title 22 of the S.C. Code of Laws. In the instant case, the Magistrate Court 

selected a jury list for a one week term of Court. S.C. Code Ann. Sec. 22-2-90 (2009) sets 

forth the procedure and dictates that the Magistrate must draw at least forty (40) but not 

more than one hundred (100) jurors to serve. The aforesaid statute further provides that if 

the Court experiences difficulty in drawing a sufficient number of jurors from the qualified 

electors of the area, the presiding Magistrate may draw at least one hundred (100) names 

but not more than a number determined sufficient by Court administration to serve for the 

week. Additionally, S.C. Code Ann. Sec. 22-2-120 (2009) provides that in the event there 

are not sufficient jurors to proceed, additional jurors must be selected in accordance with 

other applicable code sections contained in Title 22. 

Appellant argues that the legislature intended for there to be a minimum number of 

jurors from which to select a petit jury and that in the instant case, the minimum number 

required is forty (40), which is consistent with the remedy provided in S.C. Code Ann. Sec. 

22-2-120 if there are an insufficient number of jurors to proceed to trial. Appellee argues 

that where, as here, the trial Court summoned seventy five (75) jurors and neither party 

exhausted the remaining jurors before seating a six (6) person jury, there is no error. 

This Court reviewed S.C. Code Ann. Sec. 22-2-20 thru 22-2-150 (2009). Applying 

basic rules of statutory construction to the aforesaid sections and viewing them as a whole 

3 qlJ 
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to determine legislative intent where any ambiguity may exist, this Court finds that the 

Motion for Continuance was timely made and should have been granted where, as here, 

the number of jurors available for jury selection fell below the statutory minimum number 

required. Even though jury selection occurred, legislative intent does not appear to be such 

that the trial Court is vested with the authority to dictate to the State or the Defense that 

jury selection will occur when the minimum number required is unavailable from which to 

select a jury. Unless both parties consent, the names drawn pursuant to either S.C. Code 

Ann. Sec. 22-2-80 (2009) or S.C. Code Ann. Sec. 22-2-90 (2009) must be randomly drawn. 

Therefore, the random selection method intended by the legislature does not appear to be 

accomplished when in advance of random selection there is an insufficient number from 

which to choose. For this reason, I find that the trial Court erred as a matter of law in 

overruling the Appellant's objection, denying a continuance and requiring the State and the 

Defendant to proceed to jury selection and trial. 

CONCLUSION 

Accordingly, the trial Court's decision is 

REVERSED. 
~ o day of GIVEN under my hand and the Seal of this Court this 

6~k4-{/ South Carolina. 
~--~~~~~------

4 

ammon Pleas Judge 
Seventh Judicial Circuit 
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STATE OF SOUTH CAROLINA ) 
} 

COUNTY OF CHEROKEE ) 

The State of South Carolina, 

vs. 

John Porter Johnson, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

IN THE MAGISTRATE'S COURT 
SEVENTH JUDICIAL CIRCUIT r· ... , 

~." ~ ; 
!~".'" ~:i 

:.:-} ..... 

NOTICE OF CRIMINAL AP'PEA[, 

. 'l 

U.T.T. No.: D-4714-~4 "_. 
~ -,. 
'" . 

: ' .. :' 

The Defendant hereby gives notice of appeal from the verdict or sentence,of th~" 

Magistrate Court in the above-captioned case, to the Circuit Court. 

This appeal is based upon the following grounds: 

The Defendant was called to trial by jury on February 22,2010, the Honorable Robert 8. 

Howell, presiding. The Defendant objected to going forward where, as here, only 30 jurors 

were available from which to select a six (6) person jury. SC Code Ann. Sec. 22-2-90 

requires a minimum of 40 jurors. The Defendant sought a continuance until a sufficient 

number of potential jurors could be assembled in accordance with SC Code Ann. Sec. 22" 

2-120, This W2::> iegal error and require::; a reversai of th~ verdict of guiity and a new triaL 

March 3, 2010 
Spartanburg, South Carolina 

By: 

LISTER, FLYNN & KELLY, PA 
ATTORNEYS FOR DEFENDANT 

'. " . -", 
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THE STATE OF SOUTH CAROUNA 
In the Court of Appeals 

APPEAL FROM CHEROKEE COUNTY 
COUl1 of Genc;:ral Sessions 

J. Mark Hayes, Circuit Court Judge 

Case;: No. 2010- CP - 11 - 404 
U.T.T. No. 0-471404 

The State, ............... '" .... " ................... " ................... AppeJIant. 

v. 

John Porl~r Johnson, ..................... '" ................. : ......... Respondent. 

NOTICE OF APPEAL 

The State of South Carolina appeals the order dated August 2, 20 I 0, by the 
Honorable J. Mark Hayes. This appeal is taken from the order of the Honora J. Mark 
Hayes, which quashed the Jury Panel. The rulings substanti!Jy eet the 
State to prosecute cases in Magistrate Court. 

August 3, 2010 

Other Counsel of Record: 
R. Keith Kelly 
Post OtTice Box 2929 
Spartanburg, South Carolina 29304 
(K64) 582-3770 
Attorney for Respondent 

Michael D. orin, Assistant Solicitor 
Cherokee County Courthouse 
Floyd Baker Boulevard 
Gaffney, South Carolina 29340 
(864) 487-2576 
Michael. mori n@cherokeecountysc.com 
Attorney for the Appellant 

c::, 
-r-' .-. 

I 

W 

\ " .. 

.. ' 
- (""j '. 
:.--:c;~ 

--: S [-r~ 
-" ...... 

-~ r-=-
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THE ST ATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHEROKEE COUNTY 
Court of General Sessions 

J. Mark Hayes. Circuit Court Judge 

Case No. 2010- CP - 11 - 404 
U.T.T. No. 0-471404 

.. L .• 

G 
-'-

:t 
(/ 

The State, ......... ,., .................................................... Appell~ 
01 

v. 

John PoTter Johnson, ................................................... Respondent. 

AMENDED NOTICE OF APPEAL 

The State of South Carolina appeals the final order dared October 6, 20 I 0, by the 
Honorablt: J. Mark Hayes. This appeal is taken from the order of the Honorable J. Mark 
Hayt:~, which quashed the Jury Panel. The State originally appealed a fi order. The 
rulings subs(antiaHy affect the abjlity of (he State (0 istrate Court. 

October] 4,20 I 0 

Other Counsel of Record: 
R. Keith Kelly 
Post OITice Hox 2929 
Spartanburg. South Carolina 29304 
(864) 582-3770 
Attorney for Respondent 

Michael D. Morin, Assistant Solicitor 
Cherokee County Courthouse 
floyd Baker Boulevard 
Gaffney, South Carolina 29340 
(864) 4g7·2576 
Michael.morin@cherokeecountysc.com 
Attorney for the Appellant 
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CERTIFICATE OF COUNSEL 

Counsel for Appellant cCl1ilics that this Record on Appeal conlains all material 
proposed to be included by allY orlhe parties and nol any other material. 

December \3,20 \ 0 

B)':k?~~ 
MARKR. FAHI 
Assistant Attorney General 

Office of Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 

ATTORNEYS FOR APPELLANT 



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal From Cherokee County 
Honorable J. Mark Hayes, II, Circuit Court Judge 

THE STATE, 

Appellant, 

vs. 

JOHN PORTER JOHNSON, 

Respondent. 

PROOF OF SERVICE 

I, Ellen R. DuBois, certify that I have served the within Record on Appeal on 
Respondent by depositing two copies of the same in the United States mail, postage prepaid, 
addressed to: 

R. Keith Kelly, Esquire 
Lister, Flynn & Kelly, P.A. 
Post Office Box 2929 
Spartanburg, South Carolina 29304 

I further certify that all parties required by RuJc to be served have been served. 
This 13th day of December, 2010. 

. ~1<.Idu~ 
ELLEN R. DuBOIS 
Legal Assistant 
OtTice of Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 
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fN THE COURT OF APPEALS 

Appeal From Cherokee County 
Honorable J. tv1ark Hayes, II, Circuit Court Judge 

THE STATE, 

Appellant .. 

vs. 

JOHN PORTER JOHNSON, 

Respondent. 

FINAL BRIEF OF APPELLANT 

HENRY DARGAN McMASTER 
;\ltOfilCY General . 

JOHN w. i'vlc1NTOSH 
Chief Deputy Attorney General 

S;\LU::Y W. ELLIOTT 
Assistant Deputy Attorney General 

i'dARK R. FARTHING 
Assistnnt Attorney Genernl 

Post Ortiec Box 11549 
Columbia, SC 29211 
(803) 734-3727 

HAI\OI.,D W. GOWDY, 111 
Solicitor, Seventh Judicial Circuit 

Spartanburg County Courthouse 
180 tv1agnolia Street· 
Spartanburg, SC 2930 I 
(864) 596-2575 

ATTORNEYS FOR APPELLANT 
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STATEMENT OF ISSUE ON APPEAL 

Did the circuit court judge err ill reversing Johnson's cOllvic~ioll based on an 
alleged insurlicienc), in the number or potcntial jurors present for selection where the 
magistrate properly dn:w the names of scvell~y-five jurors in compliance with S.c. Code 
Ann. § 22-2-90, [I qualified jury p~lIld was selected from the available jury pool, and 
Johnson surICred 110 prejudice Crolll the jury selection process [IS conducted? 
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STATEI\-IENT OF TI-IE CASE 

On August 24,2008, Respondent John Porter Johnson, a resident of Maryland, 

was arrested for driving under the influence in Cherokee County, South Carolina. The 

arresting ollicer issued Uniform Traffic Ticket #D-47 I 404 to Johnson for a violation of 

S.c. Code Ann. § 56-5-2930. On February 22,2010, ajul)' trial was commenced in the 

Cherokce County magistrate court before the Honorable Robert B. Howell, chief 

magistrate lor Cherokee County. At th~ conclusion or trial, the jury convicted Johnson as 

charged. Subsequently, Johnson appealed his conviction to the Chcrokee County court of 

common pleas. 

On July 26, 20 I 0, Johnson's appeal was heard by the HOllorable J. Mark Hayes, 

II, circuit court judge. following thc hearing, the circuit court judge issued an informal 

order reversing .lohnson's conviction due to an alleged error in the jury selection process. 

The State then timely filed a notice orappcal. Subsequently, on October 11,2010, the 

circuit COUlt judge issued a final order reversing Johnson's conviction. The State then 

timely filed an amcnded notice of apr eLi I on October 14,2010. This appeal follows. 
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STATEMENT OF FACTS 

In the early morning hours of August 24,2008, Respondent John Porter Johnson 

. was stopped and arrested for driving under the innuenee. CR. p. 26). Subsequently, a jury 

tri;]1 W(lS commenced in the Cherokee County magistrate court. CR. p. 10). Prior 10 trial, 

Johnson sought a continuance based on all alleged error in the jury selection process 

conduclcd pursuant to S.c. Code Anll. § 22-2-90(13). (R. pp. 10). The Illagistrate denied 

Johnson's motion based 011 the fact sevenly-five jurors were drawil rrior 10 trial and a 

sufficient number were present for jury sclection to proceed. (R. p. 10). In this case, 

sevellly- Ii ve jurors were dm \\'11 aile! summoned; th i rty-n ine jurors appcared for court, and 

thi rty-three jurors remained arter si:'\ jurors wcre c:'\cLlsed. CR. pp. 11·.:J 6). Subsequently, 

si:'\ jurors were selected for trial without either party c:'\hausting the list of potential jurors. 

(R. r. 10). Johnson was then tried and convictcd. CR. p. ) 9). Subscquently, he appealed 

his conviction 10 the Cherokee County courl of eOIll Il1 on pleas, asserting a minimum of 

forty jurors were required bcl"orc jury selection could proceed. CR. p. 23). 

On July 26,20 I 0, a hearing was held rcgarding Johnson's appcal. CR. p. 3). 

Johnson noted an appropriate number of jurors were summoned as required by S.c. Code 

Ann. § 22-2-90(13). (R. p. 4). However, Johnson <tsserted the nwgislrate erred by making 

him select ajury from only thirty-three pote!lti~d jurors, the total number remaining after 

scveraljurors were excuscd, ;IS opposed to the Il)/ty jurors he belicycJ were required. (R. 

pp.4-5). In r~:spol1se: the solicitor pointed out a sufficient number of jurors were drawn 

as required by the aprlicablc statutory provision and a sufficient number of jurors were 

available to select a valid jury fmm even if all peremptory challengcs were exercised. CR. 

p.7). The circuit counjudgc then look the matter under advisement. (R. p. 8) .. 
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Subsequcntly, the circuit cOllrljudge issLlcd an order reversing Johnson's 

conviction. (R. p. 20). The circuit court judge noted seventy-five jurors were drawn and 

summoned, thirty-nine jurors were present on the day of trial, and thirty-three jurors were 

available to serVe on the jury. (R. p. 20). The circuit court judge concluded the 

magistrate should have granted the motion 10 .. continuance "where, us here, the number of 

jurors available rorjury selection fell below the statutory minimul11 number required." 

(R. p. 22). The circuit court judge f'ur"ther held: 

Evcn though jury sclection occurred, kgislative intent does not appear to 
be such that the trial Court is vested with the authority to dictate to the 
State or the Defense that jury selection will occur when the minimum 
number required is unavailable frolll which to select ajury. Unless both 
parties consent, the names draWl) pursuant to either s.c. Code Ann. Sec. 
22-2-80 (2009) or S.c. Code ;\1111. Sec. 22-2-90 (2009) mllst be randomly 
drawn. Therefore, the random selection method intended by the 
legislature does 110t appcar to be accomplished when in advance of random 
seleetiollthere is an insufficicnt number from which to choose. 

(R. p. 22). Therefore, the cirl~uit coul1 judge concluded the magistrate erred as a matter of 

law in overruling Johnson's objection, denying Johnson's continuance motion, and 

requiring the parties \0 proceed with jury selection and trial. (R. p. 22). The Stale then 

appealed the circuit court judge's ruling. 
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ARGUMENT 

Did the circuit court .iudge crr in rcYcrsing .Johnson's conviction based on an 
alleged insufficiency in thc number of potential jurors present for selection where 
the magistrate properly drew the names of sevenl)'-five jurors in compliance with 
S.c. Code Ann. § 22-2-90, a qualified jury panel was selected from the available 
jury pool, and .Johnson suffered no prejudice from the jury selection process as 
conducted? 

The circuit court judge detenllined the magistrate erred in overruling Johnson's 

objection to the manner and method of selecting ajury and in denying Johnson's motion 

for a continuance. The circuit court judge's ruling was erroneous. The magistrate 

properly summoned seventy-live potential jurors, which exceeded the minimum number 

required to be drawn for jury selection under the applicable statutory provision, and a 

sufficient numbcr of avai lable jurors were present for the drawing or a full, qual itied jury 

panel. Thus, the magistrate properly denied .Iohnson's motion for a continuance. 

However, even if the magistrate did err in thejury selection process, the statutory 

provisions are merely directory in l1a(un: and Johnson suffered no prejudice as a resull or 

the selection method employed. A qualitied jury panel was properly empaneled in this 

case, and the magistrate properly exercised his discretion in denying Johnson's 

continuance motion. Therefore, the circuit courljudge's ruling reversing Johnson's 

COl1viction should be Ovcl1urlled, and Johnson's conviction and sentence should be 

reinstated. 

In criminal appeals from llw.gistratc court, (he circuit court does 110t conduct a de 

novo review and is limited to reviewing for preserved errors raised (0 it by appropriate 

objections. City ofL::mdrum v. S,malt, 352 S.c. 139, 141,572 S.E.2d 476,477 (CL App. 

2002); see S.c. Code Ann. S 18-3-70 ('The appeal must be heard by the Court of 
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COnll11on Picas upon the grounds or exceptions made and upon the papers required under 

this clwptl:I", without the examination of witnesses in 111[lt court. And the court may either 

confirm the sentence appealed Crol11, reverse or modify it, or grant a new trial. as to the 

court may seem meet and conformable to law."). An appellatc court reviewing a criminal 

appeal li'om thc circuit court may review for errors of law only. City of Aiken v. Koontz, 

J68 S.c. 542, 546, 629 S.E.2d 686, 688 (Ct. App. 2006). In criminal cases, appcllate 

courts sit to review errors of law only and are bound by the factual findings of the trial 

couri unless clearly erroneous. Slate v. Landis, 362 S.c. 97, 101, 606 S.E.2d 50J, 505 

(Ct. App. 2004); scc Ro~ers v. Statc, 358 S.c. 266,269,594 S.E.2d 278,279 (CL App. 

2004) ("l3randon clearly misconstrues our standard or review, for in criminal appeals we 

sit to review errors or law only."). 

A. Proper Application of the Statuton' .Ju!), Selection Process in Magistntte Court 

The cardinal :lIld overriding rule of statutory construction is for the courts to 

determine and effcctuatciegislative intent. Hodges v. Rainey, J41 S.c. 79, 85, 533 

S.E.2d 578, 581 (2000). All rules of statutory construction are subservient to the rule that 

legislative intent Illust prevail ifit can reasonably be discovered from the statutory 

language construed in the light oCthe statute"s intended purpose. State v. Morgan, J52 

S.c. J59, 365-366, 574 S.E.2d 203, 206 eCI. App. 2002). A subtle or forced construction 

of the words ofa statute for the purpose of expanding its operation is prohibited. 

Goldston v. State Fann Mut. Auto. Ins. Co., 358 S.c. 157, 177,594 S.E.2d 511,522 (Cl. 

App.2004). 

A statulc as a whole should n:ccivc a practical, reasonable, and fair interpretation 

consonant with the purpose, design, and policy for which it was enacted. City of Camden 
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v. Brassell, 326 S.c. .556, 561, 486 S.E.2d 492, 495 eel. App. 1997). The legislature's 

intent should bc asccI1ained pril1larily from the plain language of the statute, and the 

appellate court must apply clear and unambigllolls lerms of a statute according 10 their 

literal meaning. Landis, ]62 S.c. at 102: 606 S.E.2d at 505. Courts will reject a statutory 

interpretation which would lead to n plainly absurd result which could not possibly have 

been intended by the legislature or which would dereat the plain legislative intent. Slate 

v. Sweat: 379 S.C. 367, 377, 665 S.E.2d 645,650 (CL App. 2008). 

The procedure Cor the selection of juries in criminal cases in magistrate court is 

codified under C1wptcr 2 oCTitle 22 oflhc South Carolina statutory code. Under S.c. 

Code Ann. § 22-2-90(8), ::[ a]t least ten but not niore than forty-fi vc days before a 

scheduled term orjury trials, a person selected by tbe presiding magistrate must dra\'t' at 

least forty but not more than one hundred ju rors to serve one wcek only." (emphasis 

added). Section 22-2-120 further provides: 

If at the time set for trial there arc not sufficient jurors to proct.'cd 
because one or more have f:'1ilcd ll:> allend: h;1\'c not bccn slllllll1oned, or 
have bcen cxcused or disqualified by the court, ndditional jurors must be 
selected 11'0111 the rcmaining n<lmes \11' in the manner provided ill Section 
22-2-80 or Section 22-2-100. 

(emphasis added). JUrors must be sekcll:d from the jury pool until six jurors and four 

alternates arc selected. S.c. Code Ann. ~ 22-2-100. Each party is cntitled to a maximum 

of six peremptory challenges a~ to prinlary jurors and four peremptory chnllenges as \0 

alternate jurors. & 

Under the applicable statutory provisions, thc magistrate in this case was required 

to h::lve betwcen forty and one hundred jurors' names dra\vn for jury service for the week 

of Johnson's trial. The magistrate SUlllllloned scventy-five jurors for trial, and Johnson 
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conceded this lact to the circuit COlirt juuge on appeJl. Because the lllagistrate summoned 

a number of jurors between forty and one hundred, the mngistrate complied with the 

clear, unambiguous requiremcnts or Section 22-2-90. 

However, although the magistrate complicd with the required process for the 

drawing of jurors, the circuit court judge concluded thc potentiJljurors 3vailJblc for 

selcetion lell below the perceived statutory minimulll requisite. The circuit court judge 

concluded the random selection method intended by the legislature could not occur when 

. . 
there wcre an insufficicnt number or potential jurors from which to choose a jury. The 

circuit court judge's ruling in this regard was crroneous. 

Chapler 2 orTitle 22 oflhc statutory code does not contain a provision 

specifically establishing the minimum number orjurors required to be present in the jury 

pool before jury selection can proceed. Although the magistrate is required to draw at 

least forty names, there is no explicit requiremcnt forty potential jurors must be present. 

Instead, as illustrated by the language in Scction 22-2- I 20, only a sufficientllumbcr must 

be prescnt to proceed. If a sufficient number arc not present, Section 22-2-120 provides 

the appropriate process to cure any deliciency. See S.c. Code Anll. ~ 22-2-120 

(identil)ling the procedure for procuring additional jurors when "there are not sufficient 

jurors to proceed"). 

In the case sub judice: thc magistrate sumilloned seventy-five potential jurors, 

which w~s thirty-five potcntial jurors o\'<.:r the lllillimulll total required lO be drawn by 

Sectioll 22-2-90. Prior to trial, thirty-ninc POll:lllialjurors werc present and six were 

cxcuscd or stricken, leaving a remaining available jury pool of thiny-tl1ree potential 

Jurors. The maximum requircd jury size consisled of six primary jurors alld four 
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alternales. At a maximulll, Johnson and the solicitor could have exercised a combined 

twenty peremptory challenges in strikillg potential primary jurors and alternates. 

Therefore, sil1c<': ten jurors were necessary to c<?mprise a juror panel or six .i urors and four 

. alternates :1nd lJ l)):1xill1l1l11 or twenty potential jurors in the jury pool could be stricken 

with peremptory challenges, thirty jurors were necessary to constitute a sufficient panel 

present to proceed. Thirty-three jurors were llvlli!ab!e lor selection in this case. 

Therefore, there was a sufficient number or potential jurors presellt to selecl a full jury 

panel, including alternates, even if a" lJvail;]ble peremptory challenges were exhausted; 

and, critic;]lly, a proper jury panel Was selected from this available jury pool. 

The circuit court judge's order revcrsing Johnson's conviction erroneously 

expanded the st,ltlJtory requiremcnts by establishing;] minimum number or potential 

jurors required to bc present for jury selection even though this requircment was not 

articulated ill any or the applicable statutory provisions enacted by the legislature. See 

State v. \Vhite. 338 S.c. 56: Sg, 525 S.E.2d 261,263 eel. App. 1999) C"We, of course, 

must take the statute as we find ji, giving cCfcct to the legislative intent as expressed in its 

language. We cannot under our powcr of construction supply an omission in the 

statute."). This ruling was improper because it ignored the plain language of the statutory 

provisions ::md expanded lheir clear requircments beyond the GenerJI Asselllbly's 

mandales, which only required the drawing of between forty and one hundred potential 

jurors. The circuit eOllrt judge furthcr erred in concluding "there r was] un insufficient 

number [of jurors] frolll which lo choose" becuuse (J full jury panel was selected from the 
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available potential jurors. 1 CR. p. 22). As the circuit judge's ruling constituted clear legal 

error and impemlissibly expanded the statutory requirements of the <.1pplicable code 

sections, the decision of the circuit court judge should be reversed, and Johnson's 

conviction should be reinstatcd. 

B. Directory Nature of the Statuton' Provisions and Lack of Prejudice 

Historically, South CII'"olina courts. have been liber:ll in interpreting statutory 

provisions regarding the drawing and summoning of jurors. State v. Wells, 162 S.c. 509, 

523, 161 S.E. 177, 183 (1931). Statutes rcldted to the manner of selecting juries have 

tradilion::llly heen viewed as mcrely directory as opposed to mandatory. Swte v. 

Washington, 82 S.c. 341, 345, 64 S.l:. 386, 387 (1909). "Irregularities in the listing, 

drawing, and summoning ol'jurors may be often waived, and, evcn ifnot waived, are not 

in themselves acts so prejudicial as to require the quashing of a venire or to warrant the 

Coun in setting aside a judgment based upon a finding or verdict of a jury irregularly 

drawn." Wells, 162 S.c. a\ 523, 161 S.E. at 183. Without a showing of prejudice, 

irregularities in the manner of drawing a jury cannot serve as the hasis ror quashing ajury 

venire. State v. Davis, 239 S.c. 280, 284, 122 S.E.2d 633,635 (1961). "An error 

without prejudice docs nol warrant reversal." Stale v. King, 367 S.c. 131, 136,623 

S.E.2d 865, 867 (Cl. App. 2005). 

In the case al bm, even assuming the magistrate erred in his interpretation of the 

stJtutory provisions regarding Ihe mannl:r of jury selection, these provisions are merely 

direclory and should havc bccnliberully cOllstrul:d. Assuming forly potenlial jurors were 

lin his order reversing the convicl ion. Ihe circu il C(lurt judge acknowledged ;J jury was selected rrorn 

the potential jurors available prior to trial. (K. p. 20). 
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statutorily required to be present before jury selection could commence, (lny irregularity 

in the numbcr of jurors present in this cas\: could not scrvc as a basis to quash the jury 

p<lI1cl and overturn the conviction without some rcsulting prejudice. Johnson made no 

asscrtions of prejudicc·to the circuit court judgc on appeal, and the circuit court judge 

made no findings of prejudice in overturning the conviction. Critically, there has been no 

suggestion any member of the jury pancl was unquulified in any way, and there is no 

evidence to support such a finding. See Washington, 82 S.c. at 344-345, 64 S.E. at 387 

("There is ... no showing that the jurors drawn were not good and luwfulmen and no 

showing thut appcllunt \Vas in any way injured by the ullcged irrcgubrities."). 

A full, qualified jury was selected Crom the jurors available prior to trial. See 

State v. R8sor, 168 S.c. 221,233,167 S.E. 396,401 (1933) ("There is nothing before us 

to show that any mcmber or the petit jury. who tried the ddendants, failed to possess any 

qualification for a juror as luid down in the Constitution . .In the absence of any showing 

to the contrary, this Court must asslIme that the trial jU1)1 was legally and properly 

constituted, and that each and every individual member thereof was qualified to act as a 

juror us prescribed in the Constitution."). Johnson received a fair jury trial by a qualified 

panel randomly selected from the community, and he was entitled to nothing further. See 

Pal<lcio v. State, 3JJ S.c. 506, 517, 511 S.E.2d 62,68 ( 1999) ("[A] criminal defendant 

has no right to a trial by any particular jury, but only a right 10 a trial by a competent and 

impartial jury."). Johnson suffered no prejudice as a result of any irregularities occurring 

in the selection of the jurY in this CClse. See SWtc v. Smith, 200 S.c. 188, 196-197,20 

S. E:.2d 726, 730 (1942) (The defendant has not shown, or attempted to show, that he was 

prejudiced .... Thc drawillg appllrcnlly was (J puhlie one, held at the proper time and 
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place, and regularly conducted by thc proper orficers. Any irregularity has not alTeeted 

the right or the cJcrcndullt to a trial by a rair und impartial jury, nor prejudiced him in nny 

way."). 

On appeal to the circuit coun judg~, Johnson failed to articulate any prejudice . 
resulting from the jury selection method employed. See State v. Smith, 230 S.c. 164, 

168,94 S.E.2d 886,887 (19.56) ("The burden is upon the appellant to satisl)' this court 

that there has bc~n pl."ejudicial error."). Therefore, even assllming the 1l1dgistrate errcd in 

allowing a jury to be selected from the availnble jury pool, the circuit court judge errcd in 

reversing Johnson's conviction for an error or law not resulting in any prejudice. See 

State v. CrockeL 366 S.c. 394,408,621 S.E.2d 890, 897 (Cl. App. 2005) ("To warrant 

reversal, an appellant must show both error dnd resulting prejudice."). The circuit judge's 

ruling should be overturned, and Johnson's eOllviction should be reinstated. 

C. Denial or Motion for Continuance 

A dccision on whether to gr;111l or dellY a motion for continuance rests in the 

sound discretion of the trial court. State v. Y;lrborough, 363 S.c. 260,266,609 S.E.2d 

592,595 (Cl. App. 2005). Appellate courts in South Carolina typically show great 

deference to the trial judgc regarding thcse decisions. State v. Colden. 372 S.c. 428, 435, 

641 S.E.2d 912, 916 (el. App. 2007). The denial ofa motion forcontinuancc will not be 

disturbed on appeal absent a clear abuse of discretion. State v. Ravenell, 387 S.c. 449., 

455,692 S.E.2cJ 554, 557 (Cl. App. 20 I 0). "The granting or refus::11 of a motion for . 

continuance is within thc discretion of thc trial judge and his disposition of such a motion 

willnol be revcrsed on appeal unless it is shown that there \Vas an abuse of discretion to 

the prejudice or appcllnnt. ... IR]c"ersals or refusal of continuancc are abollt as rare as 
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the proverbial hens! tceth."! Slate v. LytchliclcL 230 S.c. 405, 409, 95 S.E.2d 857, 859 

( 1957). 

Based on an alleged legal error ill the manner of jury selection, the circuit court 

judge concluded the magistrate errcd in denying Johnson"s continuance motion and in 

requiring the parties to proeeed with jury selection and trial. The circuit court judge's 

ruling was erroneous. Thc magistrate properly conCluded there were a sufficient number 

of jurors prest:nt rrom which to select ajury. For this reason, the magistrate denied 

Johnson's motion for a continuance designcd to allow more potential jurors to be 

assel1l bled. S LI bsequcntl y, consistent wi th the magistrate's determination enough jurors 

were prcsent to proceed withjury selection, the rcquircd numbcr of qualificd jurors were 

selected to constitute a valid jury pancl. Johnson was then tricd and convicted. As a 

sufficient number of jurors were available to select a proper jury panel, the magistrate did 

not err in denying the motion for continu~Jnce.2 See State v. Cook, 204 S.C. 295, 298-

299,28 S.E.2d 842, 844 (1944) Cit is axiomatic that disposal of such a motion [for 

contimmncc] is within the sound discretion of the trial .fudge and his exercise of the latter 

will not be disturbcd on appcalunlcss abuse of it is shown, with rcsulting prejudice to 

appellant[.]"). Therefore, the circuit court judge erred in reversing the magistrate"s 

rUling. The circuit court judge:s ruling should be revcrscd, and Johnson's conviction 

should be reinstatcd . 

. 2Nol<lbly" Johnson W<lS <lrresled 011 Augusl 24, 2008, <lnd moved ror a conlinuance berore Irial on 

February 22, 20 I O. Johnson"s trial took place 540 days after his arreSl, which rurther supports the magistrate"s 
decision to deny the continuance motion. 
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CONCLUSION 

For all or the roregoing n?~lSOI1S, it is respectfully submitted that the judgment of 

the circuit court be rcvcrsed ,md the judgment and conviction of the mngistrale court be 

reinst<l\cd and affirmcd. 
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STATEMENT OF ISSUE ON APPEAL 

Did the circuit court judge err in reversing Johnson's conviction based 
on an insufficiency in the number of potential jurors present for selection 
where the magistrate drew the names of seventy-five jurors in compliance 
with S.C. Code Ann. § 22-2-90, a jury panel was selected from the available 
jury pool, and Johnson suffered prejudice from the jury selection process as 
conducted? 
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· STATEMENT OF THE CASE 

On August 24, 2008, Respondent John Porter Johnson, a 'resident of 

Maryland, was arrested for driving under the influence in Cherokee County, 

South Carolina. The arresting officer issued Uniform Traffic Ticket #0-471404 

to Johnson for a violation of S.C. Ann. § 56-5-2930. On February 22, 2010, a 

jury trial was commenced in the Cherokee County magistrate court before the 

Honorable Robert B. Howell, chief magistrate for Cherokee County. At the 

conclusion of trial, the jury convicted Johnson as charged. Subsequently, 

Johnson appealed his conviction to the Cherokee County court of common 

pleas. 

On July 26, 2010, Johnson's appeal was heard by the Honorable J. 

Mark Hayes, II, circuit court judge. Following the hearing, the circuit court 

judge issued an informal order reversing Johnson's conviction due to an error 

in the jury selection process. The State then timely filed a notice of appeal. 

Subsequently, on October 11, 2010, the circuit court judge issued a final 

order reversing Johnson's conviction. The State then timely filed an amended 

notice of appeal on October 14, 2010. This appeal follows. 

2 



.STATEMENT OF FACTS 

In the early morning hours of August 24, 2008, Respondent John 

Porter Johnson was stopped and arrested for driving under the influence. (R.. 

p. 26). Subsequently, a jury trial was commenced in the Cherokee County 

magistrate court. (R. p. 10). Prior to trial, Johnson sought a continuance 

based on an error in the jury selection process conducted pursuant to S.C. 

Code Ann. § 22-2-90(8). (R. p. 10). The magistrate denied Johnson's motion 

based on the fact seventy-five jurors were drawn prior to trial and allegedly a 

sufficient number were present for jury selection to proceed. (R. p. 10). In this 

case, seventy-five jurors were drawn and summoned, thirty-nine jurors 

appeared for court, and thirty-three jurors remained after six jurors were 

excused. (R. pp. 11-16). Subsequently, six jurors were selected for trial. (R. p. 

10). Johnson was then tried and convicted. (R. p. 19). Subsequently, he 

appealed his conviction to the Cherokee County court of common pleas, 

asserting a minimum of forty jurors were required before jury selection could 

proceed. (R. p. 23). 

On July 26, 2010, a hearing was held regarding Johnson's appeal. (R. 

p. 3). Johnson noted an appropriate number of jurors were summoned as 

required by S.C. Code Ann. § 22-2-90(8). (R. p. 4). Further, Johnson 

asserted the magistrate erred by requiring him to select a jury from only thirty­

three potential jurors, the total number remaining after several jurors were 

excused, as opposed to the forty jurors to which he was entitled. (R. pp. 4-5). 

In response, the solicitor noted that a sufficient number of jurors were drawn 
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· as required by the applicable statutory provision and a sufficient· number of 

jurors were available to select a jury even if all peremptory challenges were 

exercised. (R. p. 7). The circuit court judge then took the matter under 

advisement. (R. p. 8). 

Subsequently, the circuit court judge issued an order reversing 

Johnson's conviction. (R. pp. 19-22). The circuit court judge noted seventy-

five jurors were drawn and summoned, thirty-nine jurors were present on the 

day of trial, and thirty-three jurors were available to serve on the jury. (R. p. 

20). The circuit court judge concluded the magistrate should have granted the 

motion for continuance "where, as here, the number of jurors available for jury 

selection fell below the statutory minimum number required." (R. p. 22). The 

circuit court judge further held: 

Even though jury selection occurred, legislative intent does not appear to be 
such that the trial Court is vested with the authority to dictate to the State or 
the Defense that jury selection will occur when the minimum number required 
is unavailable from which to select a jury. Unless both parties consent, the 
names drawn pursuant to either S.C. Code Ann. Sec. 22-2-80 (2009) or S.C. 
Code Ann. Sec. 22-2-90 (2009) must be randomly drawn. Therefore, the 
random selection method intended by the· legislature does not appear to be 
accomplished when in advance of random selection there is an insufficient 
number from which to choose. 

(R. p. 22). Therefore, the circuit court judge concluded the magistrate erred 

as a matter of law in overruling Johnson's objection, denying Johnson's 

continuance motion, and requiring the parties to proceed with jury selection 

and trial. (R. p. 22). The State then appealed the circuit court judge's ruling. 
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ARGUMENT 

Did .the circuit court judge err in reversing Johnson's conviction 
based on an insufficiency in the number of potential jurors present for 
selection where the magistrate drew the names of seventy-five jurors in 
compliance with S.C. Code Ann. § 22-2-90, a jury panel was selected 
from the available jury pool, and Johnson· suffered prejudice from the 
jury selection process as conducted? 

The circuit court judge determined the magistrate erred in overruling 

Johnson's objection to the manner and method of selecting a jury and in 

denying Johnson's motion for a continuance. The circuit court judge's ruling 

was correct. The magistrate summoned seventy-five potential jurors, which 

exceeded the minimum number of forty jurors present for jury selection under 

the applicable statutory provision, and only thirty-three remained for the jury 

panel. Therefore, the magistrate erred as a matter of law in denying 

Johnson's motion for a continuance. The clear intent of the General Assembly 

is that a minimum of forty jurors must be present and available for selection in 

a magistrate court jury trial. 

Procedures in the magistrate court are largely determined by statutes .. 

The magistrate court is unlike any other court in the court system. Many of the 

procedures set forth in the operation of the magistrate courts of this State are 

dictated by statutes, not court rules. The legislature recognized the magistrate 

court as the court closest to the people and many times defendants appear in 

the magistrate court as pro-se litigants. Therefore, greater protections have 

been afforded by the legislature, the people's representatives elected to the 

General Assembly. One of those protections is a minimum number of jurors 

that must be available for jury selection when a defendant is charged with a 
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crime. Another protection is the lack of discovery in the magistrate court so as 

to prevent an abuse of a pro-se litigant's resources, both time and financial. 

The magistrate erred as a matter of law in denying Johnson's motion 

for a continuance and the learned circuit court judge properly reversed the 

conviction. The circuit court judge's ruling should be upheld. 

In criminal appeals from magistrate court, the circuit court does not 

conduct a de novo review and is limited to reviewing preserved errors raised 

to it by appropriate objections. City of Landrum v. Sarratt, 352 S.C. 139, 141, 

572 S.E.2d 476, 477 (Ct. App. 2002); see S.C. Code Ann. § 18-3-70 ("The 

appeal must be heard by the Court of Common Pleas upon the grounds of 

exceptions made and upon the papers required under this chapter, without 

the examination of witnesses in that court. And the court may either confirm 

the sentence appealed from, reverse or modify it, or grant a new trial, as to 

the court may seem meet and conformable to law."). An appellate court 

reviewing a criminal appeal from the circuit court may review for errors of law 

only. City of Aiken v. Koontz, 368 S.C. 542, 546, 629 S.E.2d 686, 688 (Ct. 

App. 2006). In criminal cases, appellate courts sit to "review errors of law only 

and are bound by the factual findings of the trial court unless clearly 

erroneous. State v. Landis, 362 S.C. 97, 101, 606 S.E.2d 503, 505 (Ct. App. 

2004); see Rogers v. State, 358 S.C. 266, 269, 594 S.E.2d 278, 279 (Ct. App: 

2004) ("Brandon clearly misconstrues our standard of review, for in criminal 

appeals we sit to review errors of law only."). 
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A. Proper Application of· the Statutory Jury Selection Process in 
Magistrate Court 

All rules of statutory construction are subservient to the rule that 

legislative intent must prevail if it can reasonably be discovered from the 

statutory language construed in the light of the statute's intended purpose. 

State v. Morgan, 352 S.C. 359, 365-366, 574 S.E.2d 203, 206 (Ct. App. 

2002). A subtle or forced construction of the words of a statute for the 

purpose of expanding its operation is prohibited. Goldston v. State Farm Mut. 

Auto. Ins. Co., 358 S.C. 157, 177,594 S.E.2d 511,522 (Ct. App. 2004). 

A statute as a whole should receive a practical, reasonable, and fair 

interpretation consonant with the purpose, design, and policy for which it was 

enacted. City of Camden v. Brassell, 326 S.C. 556, 561, 486 S.E.2d 492, 495 

(Ct. App. 1997). The legislature's intent should be ascertained primarily from 

the plain language of the statute, and the appellate court must apply clear and 

unambiguous terms of a statute according to their literal meaning. Landis, 362 

S.C. at 102, 606 S.E.2d at 505. 

The jury selection process in the magistrate court of this State is 

prescribed by statute in Title 22 of the South Carolina Code of Laws. In the 

instant case, the magistrate selected a jury list for a one week term of court. 

S.C. Code Ann. Sec. 22-2-90 (2009), sets forth the procedure and dictates 

that the magistrate must draw at least forty, but not more than one hundred 

jurors to serve. Section 22-2-90 (C) further provides: 

If a court has experienced difficulty in drawing a sufficient 
number of jurors from the qualified electors of the area and 

. before implementing a process pursuant to this subsection, 
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seeks and receives the approval of South Carolina _ Court 
administration, the person selected by the presiding 
magistrate may draw at least one hundred names, but not 
more than a number determined sufficient by court 

-administration to serve one week only. 

Jurors must be selected from the jury pool until six jurors and four 

alternates are selected. S.C. Code Ann. § 22-2-100. Each party is entitled to 

a maximum of six peremptory challenges as to primary jurors and four 

peremptory challenges as to alternate jurors. kl In the event that an 

insufficient number of jurors are available at the time of jury selection, S.C. 

Code Ann. § 22-2-120 dictates additional jurors must be selected from the 

remaining names or in a manner provided in Section 22-2-80 or Section 22-2-

100. 

Under the applicable statutory provisions, the magistrate in this case 

was required to have between forty and one hundred jurors for jury service for 

the week of Johnson's trial. The magistrate summoned seventy-five jurors for 

trial, but only thirty-nine presented themselves for jury selection. Thereafter, 

the magistrate excused six jurors, leaving a total of thirty-three for potential 

jury service. Title 22 of the Code clearly and unambiguously sets forth a 

mandatory minimum of jurors that are to be available- for service and clearly 

and unambiguously sets for the remedy in the event that less than the 

minimum number present themselves. S.C. Code Ann. § 22-2-120 (2009). 

The government's interpretation of the statutes is tortious at best and 

misleading at worst. Under the government's interpretation, the magistrate 

could "draw" names of persons who have died or moved away after the jury 
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. .. 

box was prepared in accordance with S.C. Code Ann. § 22-2-60. But, so long 

as the magistrate drew more than forty but less than one hundred names and 

eighteen jurors presented themselves as a jury panel, a trial could be held. 

(An alternate juror is not mandatory.) 

In the instant case, the magistrate summoned seventy-five potential 

jurors in an effort to have a sufficient number present to conduct jury trials. 

However, only thirty-nine potential jurors presented themselves for jury 

service and six of those were excused, leaving a jury pool of only thirty-three 

potential jurors. Learned counsel for the defense properly and timely objected 

to being required to select a jury from less than the minimum number required 

by the statute, but was overruled and required to proceed with the trial. The 

circuit court judge's order reversing Johnson's conviction for the error of law is 

correct and should be upheld. 

B. Directory Nature of the Statutory Provisions and Lack of 

Prejudice 

The government relies on three cases indicating the South Carolina courts 

have been liberal in interpreting statutory provisions regarding the drawing 

and summoning of jurors. However, the government's reliance is misplaced. 

All cases cited by the government relate to the circuit courts of this State, not 

the magistrate courts. 

The magistrate courts of this State are the people's courts. And, 

persons routinely appear before the magistrate courts without the benefit of 

. legal counsel. Therefore, the General Assembly set forth by statute many 
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procedures and safe guards in the magistrate courts that are not set forth in 

the circuit courts of this state. Persons appearing in the circuit courts routinely 

employ legal counsel who not only rely on statutes, but court rules and court 

cases handed down by the appellate courts of this state to dictate the 

procedures in circuit court. 

The government has proffered no case holding that the statutes 

controlling procedures in the magistrate court are directory in nature only. The 

government further argues that Johnson was not prejudiced. However, 

Johnson was prejudiced per se when the magistrate required him to go 

forward with less than the minimum number of potential jurors available. 

C. Denial of Motion for Continuance 

The circuit court judge concluded that the magistrate erred in denying 

Johnson's continuance motion and in requiring the parties to proceed with 

jury selection and trial. The circuit court judge's ruling is correct and should be 

upheld. An insufficient number of potential jurors were present to proceed 

with jury selection and the magistrate should have granted a continuance and 

. selected additional jurors in accordance with S.C. Code Ann. § 22-2-1201
. 

I The Government notes lohnson's trial was held 540 days after his arrest, which supports the 
magistrate's decision to deny a continuance motion. The Government's position is incredible wbere,as 
here, the Government is charged with calling cases for trial on their. docket. 
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CONCLUSION 

For all the foregoing reasons, it is respectfully submitted that' the 

judgment of the circuit court be affirmed. 

November 30,2010 
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HUFF, J.: ! The State appeals an order of the circuit court reversing 
John Porter Johnson's conviction of driving under the influence (DUI) on the 



basis of an alleged insufficiency in the number of potential jurors from which 
to draw a jury f6rJohri~'6n'snri?:liri:hi.agistratecourt We reverse the circuit 
court order and reinstate"Johps()ri'SfC0Iiviction.';""i ' 

FACTUAL~ROCEDURALBACKGROUND 
, , 

The facts of thi.~,9(;l,,§,~,>~r:e undisputed. Johnson was,ar:rest~~ on August 
24, 2008, and chargecl'withDlJI. His case was called to trial on February 22, 
2010, and was the first case on the docket for that week. Prior to the term of 
court, pursuant to section 22-2-90 of the South Carolina Code, the magistrate 
drew seventy-five names for jury service, and issued a writ of venire facias 
requiring thejurors'~~U:~gg~iiS~ :oq,February2~~~t.919,lo,r a Op~,~eek term of 
court. On the mornirig'()f February 22, 201 0,' ~tfilrlY-nine of th~': seventy-five 
summoned jurors appeared. DllriIlg jury qualifications, the magistrate 
excused six of those thirty-nine, leaving thirty-three jurors from which to 
select the petit jury forJohnson'striaL'john~on 'objected to being required to 
select from a jury:pooi:ofless than:.forty jurors:; asserting a failure of the court 
to comply with C,ode section 22-2-~0(B), and sought a continuance. The 
magistrate overruled the objection and denied the motion for c,ontinuance. A 
six-member jury was drawn, and neith~r:Johnson nor the State extinguished 
the list of rerruiiningdu.f.ors iri:seatingthe jury. The, case proceeded to trial,' 
and Johnson was convIcted. 

Johnson filed a notice;,/of,appe(:lL,to the circuit court asserting the 
magistrate erred in overruling his objection to going forward with an 
insufficient number of jurors available, because section 22-2-90 required a 

,:mipi~um'HfJqt1M;j,lW9rs~, ,,)qhl1son'lllaintairW9,,',Jlw~magis~rate ",shoul,q "have 
grantedj-iiIll:~a:'B6ntiI{~aI).9,~"j,~~i1tiF'/?,:$1l(ficientLntiP1ber:,' of jurors could be 
assembled :'in:accordcince'wlthsectioni,'22-2 .. 120 of the South Carolina Code. 

, ' , ,,~, , 

In his argument,befqre the J~ircuit cortrt,.Johnson asserted that the legislature 
provided that -a ;·specifiy number, ;ofjurors are reqllired to be present in 
magistrate court. He argued that the practice being followed in other 
jurisdictions in the state was to cancel a jury term where "there were 
insufficient [lUmber' being less,than 40(forty)." Johnson, insisted that he 
should have had forty jurors to choose from for his jury, and the magistrate 
erred in making ,him go forward 'when there were only thirty-three available. 
The State, on the other hand, arguedAhat section 22-2-90 required only that 

"'l. 



the magistrate draw at least forty and not more than one hundred jurors, and 
there is a distinction between the number of jurors drawn and the number of 
jurors selected. ; It argued there were more than sufficient jurors to meet 
subsection (B) of 22-2-90, as seventy-five were drawn where the statute only 
required that forty be drawn. Additionally, the State asserted there were 
sufficient jurors available to ensure that each side would receive its maximum 
strikes and still have enough jurors available to seat a six-member jury. 

The circuit: court took the matter under advisement and later issued an 
informal order reversing Johnson's conviction, but indicated a more formal 
order would be prepared that would become the final order of the court. The 
couri subsequently issued a written order reversing Johnson's conviction. It 
concluded, after reviewing sections 22-2-20 through 22-2-150 of the South 
Carolina Code" and applying basic rules of statutory construction to 
determine legislative intent, the number of jurors available for jury .selection 
fell below the statutory minimum number required. The circuit court found 
the random selection method intended· by the legislature would not be 
accomplished when, in advance of the random selection, there is an 
insufficient number from which to choose. Accordingly, the circuit court 
concluded the ffiiagistrate erred as a matter of law in overruling Johnson's 
objection, denying his motion for continuance, and requiring the parties to 
proceed to jury selection and trial. This appeal followed. 

ISSUE 

Whether the circuit court erred in reversing Johnson's conviction based 
. on anaHeged.insufficiency in-the number of: potential jurorspresenLJor 
selection where the magistrate properly drew the names of seventy-five jurors 
in compliance with section 22-2-90' of the South Carolina Code, a qualified 
jury panel was selected from the available jury pool, and Johnson suffered no 
prejudice from the jury selection process as conducted. 

STANDARD OF REVIEW 

"In criminal appeals' from magistrate or municipal court, the circuit 
court does not conduct a de 'novo review, but instead reviews for preserved 
error raised to it by appropriate exception." State v. Henderson, 347 S.C. 



455,,' 457, '556S.E24 691,Q92(CLApp;2001). In criminal cases, the 
appellatecourtxeviewserrors:,oflaw,only:' City of Rock"Hill v. Suchenski, 
374 S.C. 12, 15,:646'S~E;2d 87~,880.(2007}. Accordingly, this court's scope 
of review ,is Ilmited:toc'9rrecting-thecircuit::court's order for errors of law. 
Id. 

',The:.Statecontendsthe":circuit" court erred in reversing Johnson's 
conviction/: as a qualified jury was properly empaneled and the magistrate 
properly exer~i~e4_'hi~ __ ,disc~~tion' in denying Johnson's motion, for 
cohtiriri,ulce;.\We;~~fgiee/,' _ ,--- '~;;::'i '", -'i 

"The carpinaL. Tule , of statutory construction is to ascertain and 
effectuate the' intenfofthe legislature.'.' State v. ,Pittman, 373 S.C. 527, 561, 
64 T'S':E~2d 144, 161(2007);: Ifdt 'can· .be reasonably discovered in the 
language used,-legislative interit must· prevail. ',' old. The language of a st::.ttute 
must be construed" in>dight of the ,intended ,purpose of the: statute, and 
wheneverpo~,sible, legislative intentshoutd he found in the plain language of 
the statut~;itself;·. State v;' Gaines,' 380 S;O;, 23, 33;667 S':E.2d 72.S" 733 
(2008). Additi o n,a lly f st~tutes.\\Vhich :C,lre:pC,lrtof.the §ame .,legisl~tive scheme 
should be construed togeth~L'~StatdahcerCasino,Inc. v. Stewart, 347 S.C. 
377, 383, 556 S.E.2d 357, 360 (2001). In i~terpreting a statute, the court 
should give words their plain and ordihary meaning, without resort to subtle 
or forced construction to limit or expand the statute's operation, and the 
language of the statute should be "read in a sense which harmonizes with its 

, sU,bj egtJng1te.r"JtnQ,;~gGqrq~ ....• with.it~ .geperaL. pprpps,e~~~~"State v; ,,;Sweat;.3 86 
'. "·S.t.339~·\3503;~~8;:·S·~:E:2~r:§()9;;:~q5'(2QJI()};';·A·'~~ur:t~ust take.the·st~tute·,as it 

'finds it, giving effect to thelegislaiive';-intentas ;expressed in the)anguage of 
the statute, and cannot; under itspowerofconstruction, supply anol11ission in 
a statute. State v. White, 338 S.C. 56; 58,525 S.E.2d 261, 263 (Ct.App. 
1999). 

A review of Chapter 2 of Title 22 reveals the following pertinent code 
sections in this matter, concerning the selection of juries in mag~strate court: 



I· 
"'----

In October of each year, the State Election 
Com1)1ission must provide to the chief magistrate for 
administration of each county, at no cost, a jury list 
compiled in accordance with the provisions of 
Section 14-7-130. The chief magistrate for 
administration of the county must use these lists in 
preparing, for each jury area, a list of the qualified 
electors in these jury areas, and must forward these 
lists to the respective magistrates. 

S.C. Code Ann. § 22-2-50 (2007). 

A constable or other person appointed by a 
magistrate shall, during the first thirty days of each 
calendar year, prepare a jury box for use in the. 
magistrate's court which shall be provided by the 
governing body of the county. Each box shall 
contain two compartments designated as A and B 
respectively. The person charged with the 
preparation of the box shall, within the specified 
period, place in Compartment A of the box the 
individual names of all qualified electors in the Jury 
Area. After Compartment A has been filled with 
names, the box shall be locked and kept in the 
magistrate's custody. 

S.C. Code Ann.,§. 22-2-60 (2007) ... . , 

(A) In all cases except as provided in Section 22-2-90 
in a magistrates court in which a jury is required, a 
jury list must be selected in the following manner: 

A person appointed by the magistrate who is not 
conn~cted with the trial of the case for either party 
must:draw out of Compartment "A" of the jury box at 
least thirty but not more than one hundred names, and 



this listofn,ames must pe delivered to each party or 
to :the; attorney foreachp'arty. 

, (B)i.If~;~l/cOlJfthas experienced:difficulty, in drawing a 
; sufti¢l'eptli~mperof j urdrs fromthequalifiedeledors 
of :ihe ;:;:area,,:and;b¢fore, .~,' irripl~menting ,. a': process 
'pursuan( tothissu]:j,sectioll;,' i,seeks> and receives the 
approv'al of South,G'~~qlina'Court Administration, the 
person selected by,tlle;presiding magistrate may draw 
at least one hundred names but not more than a 
numj)ercietermined suffjcient by court administration 
for the jury list,:'mlQ,h1Pst d.elivet· this list t6 each 
party;·or the'attorney,fot each party . 

S.C. Code;Ann. § 22-2..;80 (2007): , 

(A}"In addition tO,'the procedure for drawing a jury 
list as pr(jvidedf~'for Jin> Section 22..;2-80, in a 
magistrates .pbtirtwhich"' schedules terms for jury 
trials;' the magisttate,>,rhay..,seIect a' jury' list· in the 
mariner provided by this section. 

(B) 'At least ten; but bot' mor~ than forty-five days 
before a scheduled term of jury trials, a person 
selected by the presiding magistrate must draw at 
least forty but not more than one hundred jurors to 
serye.on~.w~ek only. ,." " ..... " .... '. 

"." ";,..... . .......... ": 

(C) If a cbuithas e)(perienced difficulty in drawing a 
sufficieht number dfj lirors from the qualified electors 
of the area, ahd, before 'implementing a process 
pursuant to this subsection, seeks and receives the 
approved of South Carolina Court Administration, the 
persohselected by the presiding magistrate maY'draw 
at least orte hundred ,'names but not more than a 
number determined sufficient by court administration 
to serve one week only. 



(D) Immediately after the jurors are drawn, the 
magistrate must issue a writ of venire facias for the 
jurors requiring their attendance on the first day of 

. the week for which they have been drawn. This writ 
must ·be delivered to the magistrate's constable or the 
sheriff of the county concerned. 

S.C. Code Ann. § 22-2-90 (2007). 

The I).ames drawn pursuant to either Section 22-2-80 
or Section 22-2.:.90 must be placed in a box or hat and 
individual names randomly drawn out one at a time 
until six jurors and four alternates are selected. Each 
party;has a maximum of six peremptory challenges as 
to primary jurors and four peremptory challenges as 
to alternate jurors and any other challenges for cause 
the court permits. If for any reason it is impossible to 
select sufficient jurors and alternates from the names 
drawn, names must be drawn randomly from 
Compartment "A" until sufficient jurors and 
alternates are selected. 

S.C. Code Ann. § 22-2-100 (2007). 

If at the time set for the trial there are not sufficient 
jurors to proceed because one or m0re have~(ailed to 
attend, have not been summoned, or have been 
excused or disqualified by the court, additional jurors 
must be selected from the remaining names or in the 
manner provided in Section 22-2-80 or Section 22-2-
100. : 

S.C. Code Ann. § 22-2-120 (2007). 

In summary, our statutes require a constable .or other person appointed 
by a magistrate to prepare a jury box for use in the magistrate court, which 



contains two compartments, designated as A and B, and to place in 
Compartment "A":' 6f the bbxthe· individual names of all qualified electors in 
the Jury Area .. ', S"J::;;·Code Ann. §22-2-60 .. (2007}: Except where jurors are 
dr~wn fdr: a:r.weeklorig;<term·of';court unde'r, seCtion' 22~2~90, . the person 
appointed' by :tlteinagistr~temtist df~W:;out"ofiCompartinent . "A',' of the·jury 
box at least thirtY):,but'hotniore;:·th~h one-hli,hdred 'n(imes;with this list then 
delivered to each party or tothe:pa:rties'attOrneys ... S.C.· Code Ann. § 22-2-
80(A) (2007). Where a magIstrate court schedules terms for jury trials, the 
procedure to follow is similar to that of section: 22'-2-80, but requires that the 
person selected by the presiding magistrate draw at least forty, but' not more 

. , than one hUDdr:ed,:ju:t:brsto :serve,a one week term. S.C ... Code Ann. § 22-2-
90(B) (2607)'>~tii}<e ;~~§ti()fi2'2;;;2~{80;,fsec,tioti;2$'"2~;90:incllld~s;'.l provision that 
if the court'has':~xperl'enced}':(li:ffi61jlty<iri'iidrawing a sufficient number of 
jurors from the (qualifi~d: el~ct6rs:of the area, it may seek the approval of 
South Carolhiac.ortrt'Adrninistrl;ition'to :allow the perso'n selected by the 
presidingm~gistrateto dniw' a 'Inini'qium of one hundred names to serve. 
S.C. Code'Ai1"n.::§§2212~80:(B}{2007{);·22~2-90(C) (2007). Whether drawing 
names pursil~uie to' section 22-2-89'ior~ as ih thi'scase, for a weeklong term of 
court pursuant tcr,s.eCtibn: 22-2.:90, 'the.· individmllnamesmust· be randomly 
drawn out; one a:t;~r~#Hi.e; llJiti}::six jutorsand four alternates are selected, and 
each party'is allowe'd~~Cma:xirrtllmdt,s!xperell1ptory 'challenges as to primary 
jurors and four peremptory challenges as:Ao alt~rnate jurors. ". S.C. Code Ann. 
§ 22-2-100 (2007). If it is not possible "to select sufficient jurors and 
alternates from the names drawn, namestheniriiust be drawn randomly' from 
Compartment 'A' until sufficient jurors and alternates are selected." Id. "If at 
the time set for the trial there ,are' not sllfficient jurors to proceed because one 
'·or::lJlore.:.hCl.¥t;,>,fg.iJ~,g::JQ.::;·(:ltt~nQ·,':'h,!ve~,not .... b~en: .. S1:!rnmoned, or.. have ··been 

. . .:' .,,,. . .. "' .- ,~, ;.,r: .?'-.' "V.\!.i:~'" •· ..... '·'!r·':::"~· ~.:.,: '~ .. :.;.' ;'."~'.":"'~-:"':::~ ~:':~ .. ~"~ . .- :i.:'.'· ,""'./' '", . ", ", ,":".':.< ;" .... ... -::"> . .'. . . . 

excused '6tdi~qUaITfi~d!by~~;ilfe~;t9prtFadditioria1'jurors mustrbeseleCted from 
the remairiirig;nam.es of in the manher;provided in Section 22..;2-80 or Section 
22-2-1 00. "'~:C;'C6de'Ann;'§ 22..;2- f20 (2007). 

We agree with the State that there is no provision in Chapter 2 of Title 
22 specifically establishing a minimum number of jurors required to be 
present in thejury pool before jury selection can proceed. The' plain'wording 
of section 22-2:':90 requires only that a person selected by· the pres'iding 
magistrate draw a. minimum:, of forty jurors to serve for a one week term. It 



does not require that forty jurors be present and available in the jury pool 
before jury selection can proceed for a trial. ' 

Further, section 22-2-100 mandates the individual names be randomly 
drawn until six jurors and four alternates are selected, with, each party being 
allowed a maximum of six peremptory challenges as to primary jurors and 
four peremptory challenges as to alternate jurors. Thus, as noted by the State, 
allowing for the maximum number of primary (six) and alternate (four)jurors 
along with the 'maximum number of combined peremptory challenges 
(twenty), thirty jurors would be sufficient to meet such needs. Although it 
could possibly take every single one of the individuaLjll:rors to ultimat~ly seat 
a jury~ the names would still -be drawn in random order, with different 
decisions regarding the parties' choices on whether or not, to use their 
peremptory challenges affecting the ultimate make-up, and therefore allowing 

- for the randomness of the jury. 

Additionally, we note that in those cases where the jury is not being 
selected for a weeklong term of court, section 22-2-80(A) allows the person 
appointed by the'magistrate to draw a minimum of thirty names for a jury 

, , 

trial .in magistrate court. If the drawing of only thirty names is sufficient 
under section 22-~-80, thus allowing for a maximum of thirty potential jurors 
to present themselves for jury selection in those cases, such a number should 
likewise be sufficient from which to select a jury under section 22-2-90, as 
there is no difference in the number of primary and alternate jurors and the 
number of peremptory strikes availa,ble to each party whether drawing names 
pursuant to section 22-2-80 or pursuant to section 22-2-90. Therefore, 
construing these statutes,. which are part of thesa,me "legislative scheme, 
together, and reading the language of these statutes in a sense which 
harmonizes with the subject matter and accords with its general purpose, we 
find the presence of thirty-three jurors in this case was sufficient to select a 
qualified jury panel from the jury pool. 

Johnson and the circuit court effectively read section 22-2-90 as 
requiring that a minimum of forty individuals appear and be available for jury 
selection, while the plain terms of the statute require -only that forty 
individual names be drawn and ordered to appeaL Indeed, section 22-2-120 
seems to recognize that some of the summoned jurors may fail to appear. 



However, it is only/when ",it is .impossible' to select sufficient jurors and 
alternates from the names drawnY ,and "there are not sufficient jurors to 
proceed be~ause one or m9rehave failed to attend, have not been summoned, 
or have ,beenex<:aisedOr:disqu~lifi,ed;pythe;C611rt" that stepsmustpe taken to 
remedyaninstiff~cient-jllry pooL;'Slt.;;Cod~';!Ann. §§ 22-2-100; 22-2:-120. 
The legislatllre:;has set fort}t;np specified>n;umber' of jurors required to be 
present and< available in the jUr)r::pooLbeforejury selection can proceed. As 
noted, a courtcannot,:under:itsp:Ower of construction, supply an omission in 
a statute. ''White, 338 .' S.C:" at 68, 525 S.E;2d at 263. By asserting a 
mandatory miniinum of forty jurors are required to be present and av~ilable 

. .. JQL§~l~ctio~ in_ a magistratecouJ0: jury trial, Johnson and the circuit court 
. "seek:to>suppl§>ajr~omr~sicrn-'lri'~tlie'M!.st~tqJe?a.i}c:l~~)(pando the statut~'sope«:ltion. 

,Purther,we find: such; an interpretatiorito be 'inconsistent with the legislative 
intent inena2ting these statutory: provisions. Here, there were ,sufficient 
jurors available to ensure that each side would, receive its maximum strikes 
and still have enough to seat a jury. Accordingly, we conclude that the 
circuit court,.erred in finding the thirty.,threejurors available for jury selection 
fell below the :statdtoryminimUrb:number required; 

In lightdfouf holding iirtlljs;cas~!,: we find it unnecessary to ,address the 
State's alternate' ias'sertion~~that, ,even;;?assu,ill.il1g the 'magistrate erred 'in his 
iriterpretatiori' of the statutory <proyis'idns,' the 'statutory provisions are merely 
directory and Johrison suffered' no prejudice; See Futch v. McAllister 
Towing of(Jeorg~town,'Inc.,335 S'.C.S98; 613, 518 S.E.2d591, 598(1999) 
'(h()lqirig':cfn,\i,app~Uate court' need not address remaining issues when 
disposition ()J a prior issue is dispositive). 

For the foregoing reasons, we reverse and reinstate Johnson's 
conviction. 

REVERSED. 

PIE'PERi.iarid LOCKE-MY;' JJ., concur. 
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Pursuant to Rule 221(a) ofthe South Carolina Appellate Court Rules, Respondent 

respectfully requests the Court reconsider and rehear that portion of Opinion No. 4927 

filed January 4, 2012 addressing the number of potential jurors required to be present for 

selection. 

Respondent respectfully submits that in reversing the decision of the Circuit Court 

that this Court overlooked or misapprehended the points set forth below. 

The Court's opinion in this matter misconstrues the law that this Court 

relied on in reaching its decision. 

In reviewing Sections 22-2-80 and 22-2-90, this Court found no distinction 

between the number of jurors required to proceed to trial. As this Court correctly noted, 

each party is allowed six peremptory challenges as to primary jurors and four peremptory 

challenges as to alternate jurors for a total of twenty peremptory challenges. Twenty-six 

present jurors would be a minimum number to seat a jury in a Magistrate Court case. 

Assuming, arguendo, without conceding that there is no distinction between 

Sections 22-2-80 and 22-2-90, both parties in a weeklong tenn of Magistrate Court would 

be required to use the same twenty-six jurors on every case on the docket. 

The Respondent argues that is not the intent of the General Assembly. Thirty 

jurors present is a sufficient number to ensure a random selection in the jury process for a 

single trial in Magistrate Court. And, the General Assembly deemed forty jurors present 

sufficient to ensure a random selection in the jury process for a weeklong tenn of 

Magistrate Court. 

The Respondent argues further that the General Assembly'S passage of two 



separate and distinct code sections is further evidence of its intent that there is a 

difference in the jury selection process between a single trial and multiple trials the same 

tenn of Court. Otherwise, one code section would be redundant. 

Respondent respectfully requests that this Court reconsider and rehear its opinion 

issued January 4,2012 after fresh, de novo review ofthe evidence presented in the 

record. 
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