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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Ikeef Brailsford, 264172, Docket No. 14-ALJ- 115-002‘4-‘1\?' :
Ay.)pelllam,
Vs, OR_DER
South Carolina Department of Probation, | B
Parole and Pardon Services, )
_Respondent.

STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Coﬁrt (“ALC” or “Court™)
pursuant to. the appeal of lkeef Brail_sford (“The Appellant”), an inmate incarcerated with the
South Carolina Department of Corrections. On March 1, 201 1, the Appellarit was sentenced to
fifteen (15) years, suspended to the service of twelve (12) years, for the offense of manufacture
or distribution of erack cocaine, third or subsequent offense. On November 12, 2013, the South
Carolma Department of Probation, Parole and Pardon Services (“Department”) notmr.d the
Appellant that the South Carolina Parole Board (“Board™) determined that the L\ppnl!dm was
convicted of a “no parole offense” and i is therefore not eligible for consideration for parole. On
November 12, 2013 the Appellant filed a Notice of Appeal with the ALC seeking review of the
Board’s determination that he was not eligible for consideration for parole. As grounds for the
appeal, the Appellant' contends that the 2010 Omnibus Crime Reduction and Sentence
Reformation Act revised South Carolina Code Ann. § 44-53-375(B) so that a person who is
convicted of distribution of crack cocaine, third or subsequem offense, may be cligible for
parole. |

DISCUSSION
‘An mdmdual has a right to ALC review of a final decision of the Board onlv when tha

decision affects a liberty interest for which due process 1s required. See Furtick v. $.C. Dep’t of

Probation, Parole and Pardon ‘Services. 352 §: C 594, 576 SE.2d 146, 149, 150 (2003); see also

South xolma Dep’t of Corrections, 355 S.C. 43 7, 586 S E2d 124, 127 (')OOJ)
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(explaining the nature of the right to ALC review). In Furtick, the South Carolina Supreme
Court held that although an inmate has ;a liberty interest in parole eligibility pursuant to S.C.
Code Ann. § 24-21-620, the statute creates no 5,uch liberty interest in the granting of parole itself.
Furtick, 352 S.C. at 398, 576 S.E.2d at 149 n4. Therefore, claims arising from the Board’s
decision denying parole are not appealable to the ALC, only claims that the Board failed to
consider the appropnate criteria s0 as to be tantamount to an abrogation of parole eligibility.

Cooper v. S.C. Dep’t. of Probation, 377 S.C. 489 661 S.E.2d 106 (2008). The Appellemt

cha allenges the Board’s. determination that he is not eligible for parole. Because the Appellant’s
appeal is based on the denial of his liberty interest in parole eli 1gibility, the court must consider
the Appe_llam 5 arguments. ‘
Ihc Appellant ‘was convicted of manumctuxe or distribution of crack cocame third or
subsequent offense, pursuant to S.C. Lode Ann. § 44-53-375(B) on March 1, 2011, Under S.C.
Code Ann. § 24-13-100, a “no parole” offense is defined as “a class A, B, or C felony or an

offense exempt from classification as cnumerated in Section 16-1-10(d), which is punishable by

a maximum term of imprisonment for twenty years or more.” Manufacture of distribution of

crack cocaine, third or subsequent offense. is a Class A felony. Sce S.C. Code. Ann. § § 16-1-
90(A).

Thie Appellant contends that his conviction is not subject to classification as a “no- parole
offense”. The Appellant relies upon languagé added to S.C. Code Ann. § 44-53-375(B) by il

Omnibus Crime Reduction and Sentencing Reform Act of 2010, which reads;

Notwithstanding any other provision of law, a berson convicted and ‘sentenced
pursuant to ‘this subsection for a third or subsequent offense in which all prior
offenses were for possession of a controlled substance pursuant to subsection (A),
nidy have the séntence suaptnded and probation granted and is eligible for- parole,
supervised furiom,l community  supervision, work mimsc, work  credits,
education credits, and ¢ LO()(i conduct credits, In al] other cases, the senténce must

not be suspended nor prob'mon granted. .

The court agrees with the Appellant that the 2010 Omnibus Crime Reduction and

Page 2 of 3
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Sentencing Reform Act changes the language of S.C. Code Ann. § 44-53-375(B), allowing for
the possibility that an individual convicted of manufacture or distribution of crack cocaine, t'hird
or subsequent offense, may be eligible for parole. However, the language limits this possibility
to individuals whose prior offenses were solely for the possession of a controlled substance. The
‘statute does not extend parole ¢ligibility to individuals with prior convictions for anything other
than the possession of a-controlled substance.

In this case, the Appellant has a prior conviction for distribution of crack cocaine Irom
2006. Therefore, pursuant to § 44-53- 37:(8), the f\ppcllam s conviction for manufacture 01
distribution of crack cocaine, third or subsequent offense, coupled with his prior conviction for
distribution of crack cocaine, render § 44—_53«375(8) inapplicable and cause him to be ineligible

for parole.

ORDER
" For the foreg,omg, reasons, the Deparfment’s dete
eligible for parole is AFFIRMED., &
AND ITIS SO ORDERED, \ o
| )
N.Q.\’E‘Iﬂbﬁ?l‘}i_, 2014 : B Pﬁﬂlp Lcnsi J
Columbia, South Carolina _ . ~\dmmmratwe Law Judge

Fir =0

NOV 46 7014

‘SC ADMIN. LAW CounT

Page 3 of 3

P




STATE OF SouTH (HRoLINA
n Ve Court of g??eqls

—
pu—

Aopeal From The J%\Muf\ls%%m baw Coort
VS Onp enst, Admichdon Lo S
(rse - No. 14- ALS-1S-00aY

P\Q@C\\CZL& Cqse Do, Id-00ALHD

el Bralshord H 26172 Popellant,
V. |

S-C Vegartmen) o0 Ddogion, conndant.

'/\)afb\ele{/\c\ Qa'réoﬂ Sef\/‘\gej g ,Re & o |

TNITTAL BRIEF oF ApPELLANT

kel Brolsterd #2141
Appelant

Fuens (ortedonal Tasyiokon
LI H”,@I/\W%( 4 West
Bennetisulle SL. 29519

Vro-Se Qp@e\\éM

)

?b



—T;ble ot Condenls
Tale of Pothonibes _ |

C e
Satement of Tscues o {-\@@eal . a
| I 2

Satemen) of the Cose . -

_ » RS
Aogoiv\eﬂirs - e =~ e -

o= e

@vna\us‘.od - - . - |

| D 2L

S



bl of Athertes

Baravell v. 'Bm\aaf Awmerica, N, 39¢ F Sopp 24 L4l (05.0.400s) . . , P8

S)ra\fev “Bavcom ;340 50 339, 3‘\& S3Vs.E. 24 Cia;l 923 (Qooo) ‘e P L

Sake v. S\Qdémm 304 8. 290, 9«73 Yo3 s.& ad few Ll (qary, , ;.S
Bob Seres \)nvers(jr v- .S, UGs FS«W §90 panrsek LQSC? ¥ 24
Wcos.amg) N

TN oge jog&cr IUH B.R. SS"‘ (BKMQ\{DSC 200@9 o > = o o °P7q‘§
Stake v- heegard, S©3 SE. Q4 849,349 SC ULy (s.Chy dood) o o o S

Maior v- S€ Degh of Drohrabion Farcle, and Vardon Services, 264 S, 0. 4s7y
‘ﬁéRSEoOIAQQS—LgDW)OQ o o e o e @ @ ® ¢ o DWPL{

%/msv\vona Nk Mok Oas. Ths. Co. v, ?arker A8 S.C.SYL, 330 SE ad
%5€¢5CA,>9\Q64)>0 R T Y 2L

Stholtee v- Fslede of Vieaws 337 s 551 559,49 S.E. ;A kD3 Lon
'LC*M\CM‘?)MOQQeQ e e e @.af?a”
Nardgreer Qagino J e Ve S%emﬂ 55l >E- 2d 390, 347 s:(. |
3‘7765@0)69.@000@0ao@,,o'p.‘"l

Vecnon v. Hankeysiille ol s, Co.) 135 S.E. ;zg: €Ul a4 se. (52
(SC'Wlo‘{)@ ¢ . & 9 o s 4 s 5 > @ > o favf?l.o
Sales . |
SClade Ao -0, o 5 L 0 L L L L . L s
SL. Code In.844-53.375 gy _ .

‘9.9 .9 o =) =3 ¢ e d\os



.élfa'\’éi\/\e/\‘} of Tssoes on Ap@@g\

Wes there err in dhe A@erf‘ﬂ'\'ll\alr',cf\ that the \Qppe\\aﬂ-} \s
e \lg\ble Lop Parcle bewrwse of his prior éxwg Gonvickon ¥



Statement of the Case

On Ma§8h 1, 2011 the Appellant plead quilty to Distribution of Crack

Cocaine 3"~ a sub. offense, a violation of S.C. Code Ann. §44-53-375(B).

The Circuit Court judge sentenced him to a (15) year period of incarceration,
suspended upon the service of (12) years. The Omnibus Crime Reduction and
Sentence Reform Act of 2010, signed into law June 2, 2010, made certain drug
offenses parolable that were not parolable prior to the act. The SCDPPPS
(Respondent) notified the Appellant, pursuant a letter dated November 12,
2013 that after their mandatory investigation it was determined that the
Appellant was convicted of a "no parole offense" so he was not eligible for
parole. The Appellant served a notice of appeal to the Respondent: and the
Administrative Law Court in response.to the letter received from the
Respondent, on June 6, 2014. After pleadings from both parties, the
Administrative Law Judge Honorable S. Phillips Lenski issued an order on
11-26-14 agreeing with the Appellant that the language added to S.C. Code
‘Ann. §44-53-375(B) does allow the possibility.of parole for individuals
convicted of Distribution of Crack Cocaine 3~ or sub. offense, but that
possibility is limited only to those convicted of that offense whose prior
offenses were solely for the possession of a controlled substance. In the
case of the Appellant he has a prior conviction in 2006 for Distribution

of Crack Cocaine that would make him ineligible for parole. The Appellant
perfected a notice of appeal to the Honorable Judge Lenski's order to this
Court and SCDPPP on December 22, 2014. The Appellant's brief arguing against
that order follows: ' A



_Argument

Was there err in the determination that the Appellant is ineligible for
parole because of his prior drug chviction?

The Appellant contends that by law he is to be eligible for parole
consideration with the underline conviction. The statute itself does not -
specifically state all convicted under the statute is to be parole eligible,
but by the rules of statutory construction the wording of the statute implies
that. When a term is not defined in the code of laws, court must employ the
rules of statutory construction to ascertain and effectuate the intent of the
General Assembly. Major v. SCDPPPS, 384 S.C. 457, 682 S.E.2d 795 (2009). The
Omnibus Crime Reduction and Sentence Reform Act of 2010 came on the heels of
legislation across the country lessening the punishment on non-violént drug
offenders, which was to have a direct affect on combating the problem of
over-crowded prison systmes. In that Act, the State's General Assembly made
amendments to the non-violent drug offenses that was to directly affect the
length of incarceration of those convicted. The intent of the legislature in
making a statutory amendment is determined in light of the overall climate
in which the legislation was amended. Stardancer Casino, Inc. v. Stewart,

556 S.E.2d 357, 347 S.C. 377 (2001). Courts should presume that [legislature]
acts intentionally and purposefully when [legislature] includes particular
language in one section of a ‘




statute but omits it in another. In re Jupiter, 344 B.R. 354 (BKrtcy D.S.C.
2006). Distribution of Crack Cocaine is a non-violent drug offense, S.C. Code
Ann. 16-1-70. The added language to S.C. Code Ann. § 44-53-375(B)- implies
that the entirety of those persons convicted under the subsection is to be
parole eligible. In interpreting a statute, the court's primary function is
to ascertain the intention of legislature. State v. Leopard, 563 S.E.2d 342,
349 S.C. 467 (S.C. App. 2002). s
When interpreting the language of S.C. Code Ann. § 44-53-375(B), the court
is to read the statutory language in light most favorable to persons convicted
under it. When a statute is penal in nature, it must be construed strictly
against the State and in favor of the defendant. State v. Blackmon, 304 S.C.
270, 273, 403 S.E.2d 669, 662 (1991). The section relevant to this appeal
reads.

Notwithstanding any other provision of law, a person convicted and
sentenced pursuant to this subsection for a third or subsequent offense in
which all prior offenses were for possession of a controlled substance,
pursuant to subsection (A), may have the sentence suspended and probation
granted and is eligible for parole, supervised furlough, community supervision,
work release, work credits, education credits and good conduct credits. In
all other cases, the sentence must not be suspended nor probation granted.

S.C. Code Ann. § 44-53-375(B) (Supp. 2013) Reading that section of the
statutory language of S.C. Code:Ann. § 44-53-



375(B) it ap s that legislature only intended that individuals
convicted of 3 or sub. offense under the subsection not be given
a suspended sentence nor have probation granted under certain
circumstances. Under the rule of "expressio unius", exceptions made
in a statute give rise to a strong inference that no other exceptions
were intended. Pennsylvania Nat. Mut. Cas. Inc. v. Parker, 282 S.C.
546, 320 S:.E.2d 458 (S.C. App. 1984). The amended language to the
subsection granted a number of provisions to all convicted under
the subsectlon”ng]u parole, and only restricted the possibility
of getting a suspend entence or having probation granted to
persons convicted of 3 or sub. offense under specified
circumstances. Where there is express exception in statute, all
other exceptions not expressly set forth are excluded; inclusion:
of one exception amounts to affirmation of applicability of
provision to all other cases not excepted. Vernon v. Harleysville
Mut. Cas.-Co., 135 S.E.2d 841, 244 S.C. 152 (S.C. 1964). "Exceptions
are noteworthy because they demonstrate the General Assembly's
readiness to expressly address' such situations for the law as
written to have intended effect. State v. Baucom, 340 S.C. 339,
342, 531 S.E.2d 922, 923 (2000). No where in the language does the
stgtute restrict parole eligibility to an individual convicted of
or sub. offense. It is not permissible to construe a statute
on the basis of a mere surmise as to what legislature intended and
to assume that it was only by inadvertence that it failed to state
something other than what it plainly stated. Bob Jones




University v. U.S., 468 F.Supp. 890 reversed 639 F.2d 147 (D.S.C. '
19782_d To say that parole eliyibility is not extended to all convicted
of 3™ or sub. offense because the absence of language stating that in
the subsection would be to assume that legislation could had infer
that also concerning suspended sentences and probation eligibility by
not saying so, making the last sentence in the subsection useless.

It is cardinal principal of statutory construction that statute ought,
upon the whole, to be so construed that, if it can be prevented,

no clause, sentence, or word should be superflous, void, or
insignificant. Barnewell v. Bank of America N.A., 378 F.Supp.2d 696
(D.S.C. 2005).

The Respondent and the ALJ in this case erred when determining
the Appellant is not eligible for parole. Applying the rules of
statutory construction to § 44-53-375(B) of the S.C. Code of Laws,
all convicted under the subsection is to be parole eligible. In the
case of this appeal the Court is constrained to hold, as defined
by § 44-53-375(B), the Appellant is parole eligible. "Despite the
possibility of frustrating legislative intent, however, [the court]
is confined to the statutory language..." Scholtec v. Estate of
Reeves, 327 S.C. 551, 559, 490 S.E.2d 603, 607 (Ct. App. 1997).




Conclusion

For the reasons set forth in this brief, this appeal should be granted
in favor of the Appellant and he be granted parole eligibility.
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, STATEMENT OF THE CASE

1. Did the ALC err in determmmg that the Appellant was not ehglble for parole due to
his prior drug convnctlon"
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STATEMENT OF THE CASE

On May 28, 2010, the Appellant was found delivering a quantity of crack cocaine to his
co-defendant Fred China in order for him to sell. The Defendant’s was unaware that the buyer was
an uncover police officer, participating in a drug sting operation céordinated by the Sumter Cbunty
Sheriff’s Department. Upon arrest, fhe co-defendant had on his person the marked hundred dollar
bill used in the drug transaction. Both defendants were arrested and Charged with the offense of
distribution of crack cocaine. It was later determined this wasbthe Appellant’s third drug offense.

On March 1, 2011, the Appellant appeared before the Honorable Y. Jeffery Young for the
offense of distribution»of cocaine third offense. Upon conclusion of this appearance, Judge Young
sentenced the Appellant to a fifteen year period of incarceration, suspehded upon the service of
twelve}years. Pursuant to South Carolina law, a person convicted of distribution of cocaine will
become eligible fof parole upon the service of _one-fourth of his sentence. Prior to ihe Appellant
becoming eligible for parole a mandatory investigation was completed by the Respondent. At the
conclusion of this investigation, it was discoVéred that on June 6, 2006, the Appeilant was
convicted of distribution of cocaine. Due to this prior conviction, the Appellant is not eligible for
paro.le on the current offense pursuant to South Carolina law.

On November 12, 2013, the Appellant was notified by Mr. Matthew ‘Buchanan,
Department’s General Counsel, that due to his prior conviction, he is currently not eligible fdr
parole. Upon receipt of this notification the Appellant filed a notice of appeal before the,
Administrative Law Court (ALC). Within this appeal the Appellant argues that changed as part of
the 2010 Omnibus Crime Reduction and Sentence Reform Act, he is currently eligible for parole.
The Respondent argued, that even though the Appellant is.correct regarding the 2010 law; he still

remains ineligible for parole due to a prior conviction for distribution of cocaine.

Pn‘&



Each party submitted briefs subporting their arguments. Upon reviewing these briefs »the
Honorable S. Phillip Leﬁski issued his decision. On November 26, 2014, Judge Lenski determined
that due to his prior conviction the Appellant is currently not eligible for parole. He decided to
affirm the decision of the Respondent. On December 7, 2014, the Appellant filed his notice of
appeal before the.South Carolina Court of Appeals. Withjn his brief the Appellant argues that the
statute does not specifically state he is not eligible for parole, so the ALC ruled in error. It is his
position that the General Assembly intended him to be allowed to appear before thé Parole Board,
and to deny him this opportunity is unlawful.

The Respondent argues that thé ALC was not in error in affirming the decision of the
Respondent. It is clear in the statute, the only way a person with a third or subsequent conviction
of a drug offense can be allowed parole, if his priors are only for possession. Sin;e one of the
Appellant’s priors is for distribution of crack cocaine, he is not eligible for parole; The ALC was
correct in their determination, the lower court’s decision should be upheld.

ARGUMENT

1. The ALC did not err in determining that the Appellant is not eligiblé for parole due
to his prior drug convictions. '

The Appellant argues that the ALC errf;d in affirming the decisior} of the Respondent denying -
him parole. The Appellant argues that the determination that he is ineligible for parole‘due to his
prior conviction for distribution of coc;aine, goes against the intention of the General Assembly;
therefore, an error of law was made by the ALC. The Appellant argues that as part of the 2010
Omnibus Crime Reduction and Sentencing Reformation Act, the law chénged allowing him parole
eligibility. The law has changed; however, due to his prior drug conviction the Appellant is

currently not eligible for parole. The South Carolina Code of Laws specifically state:

2 -'fvlq



Notwithstanding any other provision of law, a person convicted and ‘

sentenced pursuant to this subsection for a third or subsequent

offense in which all prior offenses were for possession of a

controlled substance pursuant to subsection (A), may have the

sentence suspended and probation granted and is eligible for parole,

supervised furlough community supervision, work release, work

credits, education credits, and good conduct credits. In all other

cases, the sentence must not be suspended nor probation granted.
S.C. Code Ann. §44-53-375(B)(Supp. 2014).
The Appellant was convicted of distribution of crack cocaine third or subsequent offense. There is
no evidence that the Appellant was convicted of anything else. Acc‘ording to the above referenced
statute he is currently not eligible for parole. The statute is clear, an inmate convicted of a third or
subsequent offense can only be eligible for parole if his prior drug conviction were solely for
possession. Words must be given their plain and ordinary meaning without resorting to subtle or
forced construction which limits or expands the statute’s operation. Rowe v. Hyatt, 321 S.C. 366,
468 S.E.2d 649 (1996). The Appellant was convicted of distribution of cocaine, he had a prior
conviction in 1996 for manufacture or distribution of cocaine. The statute clearly states that an
inmate convicted of a third drug offense is eligible for parole only if the prior offenses were for
possession. If the legislature wished inmates convicted of a third or greater drug offense be allowed
parole regardless of their prior offenses that condition would not be in place. The General
Assembly would just allowed all persons who have committed a prior third drug offense parole
eligibility regardless of their prior convictions.

In reading the entire statute, it is clear the legislature wished all prisoners who were

convicted of a first or second offense parole eligibility. The statute clearly states, “ a pérson
- convicted and sentenced pursuant to this subsection for a first offense or second offense may have

the sentence suspended and probation granted, and eligible for parole, supervised furlough,

community supervision, work release, work credits, education credits and good conduct credits.”

3 P.GLO



~ S.C. Code Ann. §44-53-375(B)(2)(Supb. 2014). If the legislature wished all individﬁals who have
committed drug offenses given parolé eligibility, the statue would have not limited parole
eligibility. The stafue‘would have not limi_téd parole eligibility only to first, and second offenders
or third offenders who priors were only for poséession. Statutes must be read as a whole and
sections which are part of the same general statutory scheme must be construed together and each
given effect,. 1f it can be done by any reasonable construction. Higgins v. State, 307 S.C. 446, 415
S.E.2d 799 (1992).

The law does not allow parole eligibility for a third offense unless all of your prior drug
offenses were for possession. A Court should consider not merely the language of the particular
clauge being construed but word and its meaning in cc;njunct.ion with the purpose of the whole
statute and the policy of the law. Wﬁitner v. State, 328 S.C. 1, 492 S.E.2d 777 (1997). A law must
be interpreted reasonably and practically, cohsistent with the purpose and policy of the General
Assembly. Abell v. Bell, 229 S.C. 1,91 S.E.2d 548 (1956). It is clear by the reading of the statute,
the General Assembly only wished certain drug offenders be allowed parole eligibility. The
Appellant does not fall under this criteria, so his parole eligibility was rightfully denied. The.ALC
made the correct decision in affirming the decision of the Respondent.

The statue is clear, when a person has a ﬁfst or second offense they are allowed parole
eligibility,‘under é third offense you are only allowed parole if your‘prior drug offenses are for
possession. If a s‘;atute’s language is plain and unambiguous, and conveys a clear and definite
meaning, there is no need to employ the rule of statutory interpretation, and the court has no right
to look for, or impose another meaning. Pacfzal v State Election Comrﬁ 'n, 317 S.C. 434, 454
S.E.2d 890 (1995). The terms of the statue are clear, no individual with a third dfug offense can

be allowed to appear before the Parole Board unless the priors are for possession. The Appellant

4 Qd:a"



has a prior offense of distribution of cocaine, so this statute does not allow him parole eligibility.
Since it was applied properly this decision should be affirmed. When the terms of a statute are

clear, the court must apply those terms according to their literal meaning. Cooper v. Moore, 351

S.C. 207, 569 S.E.2d 330 (2002).



CONCLUSION

Based on the foregoing reasons the ALC correctly dismissed the appeal; therefore the

Respondent respectfully reciuests the final decision of the Administrative Law Court be affirmed.

/

Respectfully submitted,

ans, Jr. { -
t General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

Columbia, South Carolina
June 15, 2015
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