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STATE O SOUTH CAROLINA

). COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
, ) Case Number: 2001-CP-4(}-4203
EDWIN M. SMITH, JR., g o . w =
PLAINTIFF, ) (_)'5_;‘:_‘\ '-'é P
i e 'i
s g o o RS
- ) ORDER DAV AU
w4 ey &Y
DAVID FEDOR ) | DS S
) oG ®
- ) 7 2
DEFENDANT. ) @
)

This matter came before the Court on August 26, 2013 at a hearing on Defendant’s
" molion to be relieved from a confession of judgment. Present at the hearing were Eric Ruschky,
Esquire, counse! for Plaintiff, and Leo A. Dryer, Bsquire, counsel for Defendanl. After

considering the law, the memoranda submitted by the parties, the arguments of counsel, and all

matters submitted, Defendant's motion to be relieved from the confession of judgment is

GRANTED.

BACKGROUND

This case dates back lo the filing of the summons and complaint on December 12, 1998,
However, the underlying merits of the suit are not presently at issue. After several ycars of
litigation, the Céurt was informed by a letter filed on September 26, 2002 that a "mediated
settlement had been reached in the case.” Subsequently, on November 4, 2002, an Order of
Dismissal (with Prejudice) signed by The Honorable G. Thomas Cooper was filed with the
Court. Thercafter, on Septcm_be;r 17, 2002, the 'parties and (heir attorneys executed a written
instrument titled "Confidential Settlement Agreement." This document was never recorded with

the Court, The Defendant also executed a Confession of Judgment in consideralion for the
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Plaintiff's agreement to release all claim§ against him and to dismiss the underlying suit with
prejudice.

Nearly cleven years after the dismissal of the case, on February 27, 2013, the Plaintiff
filed the Codfcssion of Judgment and a Partial Satisfaction of Judgment with the Court,
Followin‘g the entry of the Confession of Judgment, the Defendant filed a motion pursuant to
Rule 60(b)(5), SCRCP to be relicved from judgment. This motion was filed on Aprit 23, 2013,

At the hearing held on August 26, 2()13, Counsel for the Defendant urged the Court to
consider only the terms on the face of the Confession of Judgment, whicﬁ provides, in pertinent
part, that “[tJhe Defendant hereby authorizes thc entry of the Order and judgment against
Defendant, and in favor of Plaintiff, in the principal amount of $350,000.00, fess any payments
received by Plaintiff from Defendant (lirough the date of filing hereof. Thereafter, post-
judgment interest shall accrue as allowed by law, until the judgment is paid in full."

Both partics conceded during the hearing that the Defendant has paid an amount in excess
of the $350,000.00 set forth in the Confession of Judgment. However, Counsel for the Plaintiff
urged the Court to also consider certain provisions sct forth by the patties in the confidential
settlement agreement referenced above. According tOVP]laintiff‘s Counsel, the ferms of the
settlement agreement would demonstrate to the’ Court that,the Defendant failed to satisfy his
obligations, as set forth in the settlement agreement; thus, making the entry of the Confession of

Judgment proper.

DISCUSSION
. Confidential Settlement Agreement

At the time the settlement agreement was executed in 2002, Rule 43(k), SCRCP provided

i

in relevant part that "No agreement between counsel affecting the proceedings in an action shall

be binding unless reduced to the form of & consent order or wrilten stipulation signed by counsel
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and entered in the record, or unless made in open court and-noted upon the record." Reed v,

Associaled Investments of Edisto Island, Inc., 339 S.C. 148, 152, 528 S.E.2d 94, 96 (Ct, Ap{).
2000), Rule 43(k), SCRCP was lut;r amended in 2009 to provide a third method for creating an
enforceable settlement agreement, which permits partics to a settiement to reduce the agreement
to a writing signed Ly the parties and their counsel,

In this matter, ‘the parties acknowledged that the 2002 confidential setttement agreement
was ncvcr'qnterecli into the record. Consequently, the parties failed to adhere to the version of

Rule 43(k), SCRCP in effect at the time of the execution of the setilement, which renders the

purported confidential: settlement agreement not binding on this Court. See Buckley v. Shealy,
370 S.C. 317, 322, 635 S.E.2d 76, 78 (2006) ("Because the .purpor(ed agreement the parties
reached following mediation was neither entered into the court's record nor acknowledged in
open _cburl and plaéed upon the record, Rule 43(k), SCRCP, plainly provides that the agreement
is unenforceable."). Assuming arguendo that 2002 confidentiaf setilement agreement complied
with the 2009 amendment of Rule 43(k), SCRCP because it was reduced (o writing and signed
by the partics and their-counsel, the agreement is still unenforceable because the amendment was

prospective and not retrospective in nature, See Hercules Inc. v, S.C. Tax Comm'n, 274 S.C,

137, 143, 262 S.E.2d 45, 48 (1980) (statutes are to be construed prospectively unless there is an
express provision or a clear legislative intent to the contrary). As a result, the Court will not
consider the terms of the confidential settlement agreement execuled by the parties.
L | Confession of Judgmenl
Confessions of judgment share the legal significance of 4 judgment entercd by the Court,
“Though no adjudication is in fact required in enleririg a judgment of confession without action,

... it has all the qualities, incidents, and attributes of other judgments, and cannot be valid unless
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entered in a court which might have legally pronounced the same judgment in a contested

action.” Triangle Auto Spring Co. v, Gromlovitz, 270 S.C. 386, 389, 242 S.E.2d 430, 431

(1978) (quoting Ex parte Ware Furniture Co., 49 S.C. 20, 27 S.E. 9 (1897). Rule 60(b)(S),
SCRCP provides that a judgment can be set aside if the judgmehl has been satisfied. Perry v,

Heirs at Law of Gadsden, 357 S.C. 42, 48, 590 S.E.2d 502, 505 (Ct. App. 2003).

The confession of judgment at issue provides that "[}he Defendant hereby authorizes the
entry of the Order and judgment against Defendant, and in fav;)r of Plaintiff, in the principal
amount of $350,000.00, less any payments received by Plaintiff from Defendanl through the date
of filing hereof." At the hearing, both of the parties agreed that the Defendant has in fact paid
more than $350,000.00. Thus, 1 find that the judgment was salisfied, ana the Defendant is
entitled to be relieved from the confession of judgment.

ORDER

For the foregoing reasons, Defendant's Motion for Relief from the Confession of
Judgment is GRANTED.,

AND IT IS SO ORDERED.

DeAndrea Gist Benjamin
Presiding Judge

October /0 , 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ; JUDGML 'INA CIvILCAse Exhibit D
COUNTY OF RICHLAND
IN THE COURT OF COMMON PLEAS CASE NUMBER: 01CP4004203R
Edwin M Jr Smith T . _David A Fedor
: S Edwards A G & Sons Incorporated
PLAINTIFF(S) . : ’ DBFBNDANT(S)
Submitted by: Attorney for : {] Plaintff [ Defendant or [T)Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[l JURY VERDICT, This actlon came before the court for a frial by jury. The issues have been tiled aud a verdict rendere

[l DECISION BY THE COURT, This action came to frial of hearing before the cont, The issues havedeen fvjgd or heathand a
' decision rendered, « e )

UJ ACTION DISMISSED (CHECKREASOR): [ Rule 2(), SCRCP; (] Rule 41(s), SCRCP (. Noriggio); -
L] Ruls 43(k), SCRCP (Settled);  [] Other QT =T T

1 ACTION STRICKEN (CHECK REASON): [J Rule 40(J), SCRCP; [ Bankruptey; Py '}"f“f\ -
[} Binding arbitratlon, subjest {o right to restore to contirm, vacate or modify arbitration award; 7§ 631& 9. 100

[J DISPOSITION OF APPEAL TO THE CIRCULT COURT (CHECK APPLICABLE o) PE Ty ‘:;3
[JAffimed;  [JReversed; [ ] Remanded; * {7} Other ) o s -:‘/

NOTE:  ATTORNEYS ARE RESPONSTBLE FOR NOTIPYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGERCY ofz‘f‘ﬁu;bmcw‘coum )

RULING IN THIS APPRAL, ~. ¥
IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [] Statement of Judgment b@@e Court;

ORDER INFORMATION

This order [T ends [] does not end the cass,
Additional Information for the Clek :

[ i IRRORMAYION FOR THE PUBLIC INDEX .
Completo this section bolow when the judgment affects title to real or personal property or ifany amount should be enrolled, Ifthers
is na judgment information, indicate “N/A” in one of the hoxes below. ’
Judgment in Pavor of (List name(s) below) | Indgment Against (List name(s) below) | Judgment Amount To be Enrolled
3
3
: 18
If applicable, describe the property, including {ax map Information and address, referanced in the order;

The judgmont Information above has been provided by the submitiing party. Disputes concernlng the amounts contained o this form may he
addressed by way of motion pursuaat to the SC Rules of Civil Procedure. Amounts to be computed such as Interest or additlonal texable cosls not
avallablo at hie fime the form and fingl order are submitted fo tho judge may be provided 1o the clerk;, Noto: Title abstractors and resonrchors
should vefer {a the offlchal court order for judgiment detalls,

Chreuit Court Judge . , Judge Code . Date

Tor Clerk of Court Offico Use Only

This judgment was entered on the day of y 20 and a copy mailed first class oy placed in the approprlate
aftorney’s box on this 4 November 2013 to attorneys of record or to panties (when appearing pro se) as follows;

—— e

James R, Glireath Edward L. Grimsley Leo A. Dryer J,

ATTORNEY(S) FORTHEPLANTIFES) - 1 ATIORNEY(S) FORTHE DEFERDANT(S)

’
.
Court Reporter Clerdcof Court M M

SCRCP Form 4C (10/2011)

SCANNED
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND ° )

IN THE COURT OF COMNMON PLEAS CASE NUMBER: 2001-C1’-40-4203K
Edwin M. Smith, Jr. David A. Fedor ‘

PLAINTIFF(S}) . DEFENDANT(S)

Submitted by: - Attorney for : [[] Plaintift ] Defendant or [ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[0 JURY VERDICT, This action came before the court for a trial by jury, The issues have been tried and a verdict rendered.

(] DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have bgen (eigd or hera;d and a
decision rendered. (_» < =

{1 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rule 41(a), SCRCP (Yol. Néx‘suit); \"/

= o

(] Rule 43(k), SCRCP (Settled); {1 Other VR )
{1 ACTION STRICKEN (CHECK REASON): (] Rule 40(;), SCRCP; [ Bankruptey; T )

[] Binding arbitration, subject to right to restore to confirm, vacate or modily arbitration award; T Othet™”

(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): o

(] Affirmed; [ ] Reversed; [ ]Remanded; [ Other l

NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY ORTHE GHCUIT COURT
RULING IN THIS APPEAL. vo 02

pay

;..lgy the Court:

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) ] Statement of Judgmeni

ORDER INFORMATION
This order [ ] ends {_] daes not end the case.
Additional Information for the Clerk : Motion for Reconsideration has been denied because the Court did not receive a copy of
the motion within ten days of the motion being filed. .

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List nane(s) below) | Judgment Against (List name(s) below) Judgment Amount To be Enrolled

3

$

$

The judgment information above has been provided by the submitting party. Disputes concering the amounls contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submilted (o the judge may be provided to the clerk. Note: Title abstractors and rescavchers

should refer to the official court deme/ntde!&ils.’__ 4
. ~
Circuit Court Judge / : Judge Code - 2161 Date 7“‘ ;ga / /

For Clerk of Court Office Use Only :

This judgnient was c:ntgi:«éj on the day of A , 20 and a copy mailed first class or placed in the appropriate

attorney’s box on this A day of §..4 »20 E LY _to attorneys of record or to parties (When appearing pro sc) as follows:

Edwin L. Grimsley . feo A, Dryer
ATTORNEY(S) FOR THE PLAINTIFF(S} ATTORNEY(S) F LFE WL(S) R
Court Reporter ] Clerk of Court
V -~
SCRCP Form 4C (10/2011) . oy & > Al B2
SCANNED
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' g ' FORM 4 :
STATE OF SOUTH CARQLINA ~ JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS CASE NUMBER: 2001CP404203R ,
Edwin M. Smith, Jr 4 David A, T. Fedor T
PLAINTIFE(S) DEEENDANT(S)

Submitted by: Attorney for ; [] Plaintiff [_] Defendant or i Self-Represented Litigant

: DISPOSITION TYPE (CHECK ONE)
{1 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered,

XI DECISION BY THE COURT. This action came to-frial or hearing before the court. The issues have been tried or heard and a
decision rendered. - )
{1 ACTION DISMISSED (CHECK REASON): {1 Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuil);
7] Rute 43(k), SCRCP (Settled); [] Other A
[} ACTION STRICKEN (CHECK REASON}: {1 Rule 40(;), SCRCP; (] Bankruptcy;
[T1 Binding arbiltration, subject to nght to restore to confirm, vacate or modify arbilration award,,E;] ngsr
[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[0 Affirmed; ] Reversed; [} Remanded; [T Other
NOTE;  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWSK COURT, TRIBUNAL, OR ADMINISTRATIVE AL;EN;,Y DF ) ﬂE L,m
RULING IN IS APPRAL.
IT IS ORDERED AND ADJUDGED: [] Sce attached order (formal order to follow) - I Statement of}udgment*l}y tﬁe Count
20 e

o]
o

ORDER INI‘ORMATION £
This order E] ends [ ] does not end the case. B en -
Additional Information for the Clerk : Mouon for 1econ51dcrahon las been denied. : Xy

INFORMATION FOR THE PUBLIC INDEX
Complcle this scction below when the judgment affects title to real or personal properly or if z any amount should be enrolled. If there
is no judgment information, indicate “N/A™ in one of the boxes below.
Judgment in Favor of (List name(s) below) | Judgment Against (List nanie(s) below) | Judgment Amount To be Envolled
$
$
$

The judgment information above fas been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure, Amounis (o be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judgc may be provided lo the clerk. Note: Title abistractors and researchers
shauld refer to the official court order for judgment details,

Cireuit Court Judge A .. ' ' Ju(lgc Code 2161 Date C? -5 "/(/
¥ & - T 7

I‘or Clerk of Court Office Use Only

‘This judgment was entgred on the of , 20 and a copy mailed ficst. class or placed in the appropriate
atiorney’s box on thig é day of ’L.{,} ,20_f “’ to d(tomcy.. of record or to partics (when appearing pro s¢) as follows:

Edwin L. Grimsley

Leo A. Dryer
ATTORNEY(S) FOR THE PLAINTIFEF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporteyr Clexl of Counrt

SCRCP Form 4C (10/2011)
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STATE OF SOUTHCAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLANID ) :
Edwin M. Sereth, Iy ) Docket No OLCP-40-4200R
M t ' 2.»
. . r ) s ;3; 1
v ‘ b ORDEROF DISMISSAL. - &
} (Weth Prejudice) . o7
David A Fedor, ) PRI
' } YA B
_ Defendomi ) < e

nwgwucmmnmmwnmwﬁmhmmm lly
compromisad and seitiod il dispotss betwoen ther el they have consensed herewo, s herely
mmmmmmmmww.ummmmmm
ehuch worn or could have baen desseriod heres; 1 hessby ENSMISSED WITH PREIUDKC
DONE AND ORDERED 1 charsbers ot Columbsi, mmmﬁmm

2002
(‘hwf Judys for &dmmmm Pmpom
WE CONSENT \ , WE CONSENT .
SWAGART, WALKER, MARTIN THE GILREATH LAW FIRM, " A
& REIBOLD, P A
by A
Hary A. S it
ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND: ) '
Bdwin M. Smith, Jr. ) Docket No. 01-CP-40-4203
' )
Plaintiff, )
)
. ) § Py
) : > o
David A. ¥edor, ) CONFESSION OF IUDGI\QEN’LSF_*} @ -
) - T I S ——
Defendant. ) o T
s T O
Pursiant to South Caroliva Code Annotated § 15-35-350 ez, seq., the undersignéd, beigg first
S m

duly sworn, shows the following to the Court;

1. Plantiff, Edwin M. Smith, Jr., is a citizen and resident of Cathoun County, South

Carolina.

2. Defendant David A. Fedor is a citizen and resident of Richland County, South
Carolina, ,

3. -+ Defendant is indebted to Plaintiff and agrees to execute this Confession of Tudgment,
dated Septembereddy 2002, in the principal sum of $350,000.00 plus all post-judgment interest as
allowed by taw, 'bégng from the date of entry 'ofﬁﬁ‘Dl“d‘él"b‘ﬁ‘C’o’ﬁfésﬁﬁﬁ“b’f’]‘ﬁdgment

4. | Defendant executed this Confession of Judgment i'n consideration for the Plaintiff*s
agreement to release all clairﬁs against him and to dismiss; with prejudice that certain lawsuit

captioned Edwin M. Sriith, Jr., v. David A. Fedor, Docket No. 200 1-CP-40.4203,

A LHANDA Y IY )
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5. The indebtedness owed by Defendant to Plaintiff arose pursuant to a confidential

. Settlement Agreement between Defendant and Plaintiff dated September 17, 2002, in which the

lawsuit referenced above was settled.

6. Defendant ﬁas no defense to thé payment of, or ' right to set off against, the
mdebt;dness, debt, or liability, and Defendant waives, and‘ will not assert or allege, any defense or
right 1o set off with respect to the judgment confessed i]erein. |

7. The Defendant hereby authorizes the entry of an Order and judgment against
Defendant, and in favor of Plaintiff, in the prix‘xcipal amount of $350,000,00; less ans; payments
received by Plaintiff from Defendant through the date of filing herecf Thereafter, post—jﬁdgmeﬁt
interest shall accrue as allowed by law, until the judgment is paid ju foll.

8. The undersigned represents that he signs this Confession of Tudgment of his own free
will, and that he fully understands the meaning and legal effect hereof.

9. This Confession of Judgment may not be filed unless and until there has been a default
by Defendant on his payment obligations as set forth in the (Conﬁdential Settlement Agreement,

10,  This Confession of Judgment roay not be filed unless and until there has been a default

by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

Y SUUPEPIIVI oV,

Pending such a defeult, this Confession of Judgra ilf be held in escrow by Plaintiff's attomey,

James R, Gilreath, Esquire. ' %/
L

: David A. Redor
SWORN TO BEFORE ME this 2(;*"
dayof _Seotember , 2002
of ublic for Souéh Caldlina
My Commission Expires; 0 Izoal
2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND '
: 2001-CP-40-4203

Bdwin M, Smith, Jr., :

Plaintiff,
PARTIAL SATISFACTION
v. A OF JUDGMENT P
e g &
. ' :‘5 .(
David A. Fedor, v  %a -
Z QN =%
Defendant. (2 ‘:’_\ <
3 M
v B DF
e% @ A

The Plainti‘ﬁ’, EdwinlM. Smith, Jr., holds a Confession of Judgment exccuted.g;%vidg!
Fedor on September 26, 2002, in the original amount of Three Hundred Fifty ’I‘housan@bg;lars
($350,000). Subsequent to the execution of the Confession of Judgment, but prior to the
recording of satme, BEdwin M. Smith, Jr. received principal payments from the Defendant of
Three Hundred Thirty-Five Thousand Dollars ($335,000). Edwin M. Smith, Jr., by and through
his undersigned collnsel, hereby acknowledges a credit to the Confession of Judgment, reducing
the unpaid balance therefore to the sum of Fifteen Thousand Dollars ($15,000) through the date
of the recording of the Confession of Judgment. The Confession of Judgment shall otherwise

remain in full force and effect.

THE GILRBATH LAW FIRM, P.A,

By: A
Jamex?./ Gilreat{ (SC Bar #02133)
110 IZvinia Avenue (29601)

P. 0. Box 2147

Greenville, South Carolina 29202
Phone: (864) 242-4727

Fax: (864)232-4395
jim@gilreathlaw.com

1
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SWORN TO AND SUBSCRIBED before
me this Z6™ day of February 2013.

Z{m . KWM leger

+ . Notavy Publi¢ for South Carolina

)

My commission expires: /0 // 0 // 3

b3
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A

STATE OF SGUTH CAROLINA

“ county oF _ACHLAND

TN THE COURT OF COMMON PLEAS
‘AH~JUDICIAL CIRCUIT

CASE NO: 200] .cp-HO . H203W

)

)

)

)

) MOTION AND ORDER INFORMATION
-

)

)

)

)

EDwin M. S e, .,

Plaintiff, FORM AND COVERSHEET

DPN\DNCQD'DQ_,

Defendant.
Plg]i,utiff' 3 Attorney: Defendant’s Attorney:

Jumes Gu readler , BarNo.. _'L{O A IDvydy BarNo. 1799,
Address; . Address; ! .
"P.0.Box 218, Greeuille & 20z | 10, 5 UL Colieaia, SC 92
Thote: Bld-2%2- A T21Fax , Bat-232- 43935 _ | Phone: 4% Q201255 Fax 80592 le {270
E-msil; Other: N/A . E-mail; _ plIA Other: __al g

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and )

OFORM MOTION, NO BEARING REQUESTED (complete SECTIONS W and OI) ‘;‘1 o P
COPROPOSED ORDER/CONSENT ORDER (complete SECTIONS N aund ‘ z “w ;
. SECTION I: Hearing Informatioit baghi : 2

Natuse of Motion: __& of ) L -n_-' = I -r‘,... 5
Estimated Time Needed: __20 Q{0 Court Reporter Needed: CIVESZINO &, w A
SECTION I: Motion/Order Type o 3 Ma

Clwritten motion attached g e O
B3Form Motion/Order A " & *
cqurtas-set forth in the attached proposed o@r. 5‘! y

| hereby move for relief or actjon

- \3-26-[3_
A Sigfatiire 9Mm,éy/for / Pl’airé! ' Date submitted
"SECTION I; Motion Fee
PAID - AMOUgﬁﬁ 025%0 /
O EXEMPT: [ Rule to Show Cause in Child or Spousal Support

. (check reason) & Domestic Abuge or Abuse and Neglect
(1 Indigent Status\_ [J State Agency v. Tadigent Party
[ Sexually Violent Fredator Act [ Post-Conviction Relief

{J) Motion for Stay in Bankruptcy :
) Motion for Publicatfon  [J Motion for Execution (Rule 69, SCRCF)

[ Proposed order submitted at request of the court; o,

' reduced to writlng from motion made in open court per judge’s instructions
Name of Coutt Reportet:
[J Other:
JUDGE'S SECTION )
{1 Motion Fee to be paid upon filing of the attached | JUDGE CODE
order, :

| 1 Other: Date: -

CLERX’S VERIFICATION

Dute Ftes: Y23

Cotlected by:

—
1 MOTION FEE COLLECTED: $ : o
(] CONTESTED -~ AMOUNT DUE:

SCCA 233 (11,2003}
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STATE OF SOUTH CARCLINA
IN THE COQURT OF COMMON PLEAS

Yt et

COUNTY OF RICHLAND
01-CP-40-4203%

EDWIN M. SMITH, JR.,

]
)
PLAINTIFF, ] DEFENDANT'S 60 (b) MOTION
]
vs. ]
1 -
DAVID A. FEDOR, ] ';' g
. ] X W
DEFENDANT, ] O
: =
., m N
Now comes your Defendant herein, and by provw@ﬁ oﬁ&lul%‘

60(b) (S) (SCRCP), your Defendant does hereby move for réiiiégfrom oy

the Confession of Judgment, ag filed by Plaintiff's counsel on or

after February 26 2013.

As will be argued before this Couzt, the Confession of

Judgment plainly recites a money amount of $350,900.00, and it 1is
undisputed that Defendant has paid to the élaintiff, an amount in
excess of the named §350,000.00 and thus premised-upon the clear
wording of the Confession of Judgment, as prepared by Plaintiff's
counsel, the debt regited ¢therein has been satisfied énd

Plaintiff's filed Confesaion of Judgment should be rescinded.

Regpectfully supiitted,

.O Box 114967
Columbia, SE 29211
(803) 926-1238%

(803) B826-1276 FAX

March 26, 2013
Columbia, South Caxolina
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" in good faith to resolve the matter containg

, RULE 11 CERTIFICATION
Your. undersigned movant hereby certifie

motion.doc/13030504/mbp

' 49
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that he has attempted
d in the within Motion.
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) 2001-CP-40-4203

Edwin M. Smith, Jr.,
Plaintiff,
VS. TRANSCRIPT OF RECORD

David Fedor,

Defendant.

August 26, 2013
Columbia, South Carolina

BEFORE:
THE HONORABLE DEANDREA G. BENJAMIN, JUDGE.

APPEARANCES:

ERIC WILLIAM RUSCHKY, ESQ.
Attorney for the Plaintiff

LLEO A. DRYER, JR,, ESQ.
Attorney for the Defendant

DEBORAH M. McCURDY, RPR
0fficial Court Reporter
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INDEX OF WITNESSES

(WHEREUPON, no witnesses were called

during these proceedings.)

EXHIBITS

v

(WHEREUPON, no exhibits were introduced

during these proceedings.)
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AUGUST 26, 2013
THE COURT: Edwin M. Smith, Jr., vs. David

‘Fedor. 2001-CP-40-4203. Is that correct?

MR. RUSCHKY: Correct, Your Honor.

THE COURT: Okay. 20017

MR. RUSCHKY: Yes.

THE COURT: A1l right. And if everyone could
just state their name for the record, even though I
have Mr. Ruschky, but if you could state your name
just for the record.

MR. RUSCHKY: Eric Ruschky, of counsel to the
Grimsley Law Firm,

MR. DRYER: And Leo Dryer, for the Defendant.

THE COURT: A11 right. And this is the
Plaintiff's --

MR. DRYER: It is the Defendant's motion.

THE COURT: The Defendant's motion. ATl
right.

MR. DRYER: Yes, ma’am.

THE COURT: This is the Defendant's motion to
set aside judgment?

MR. RUSCHKY: Yes.

THE COURT: A1l right. And if one of you all
can give me a Tittle bit of backgroﬁnd on what is

going on so I'11 have a better understanding.
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Catch me up.

'MR{ DRYER: I noticed that the Court observed
the case number, and indeed the case was resolved:
many years ago. And my client paid the sum of
$15,000 a month towards the satisfaction of the
debt that was a11¢ged'and decreed with Mr. Smith.

"The debt was sécure by a confession of

judgment which is before you -- and I am

referencing the Plaintiff's Exhibit in writing --
but the confession is before you, if not 1ﬁ the
Court's file, it -is before you by reference to
Plaintiff's Exhibit B. The confession is in the
sum of $350,000. It is undisputed that the
Defendant has paid a sum to the Plaintiff in excess
of ~- in fact, $385,000.

I don't need to remind the Court that the
confession of judgment bears all the dignity and
finality of the'éntry of judgment. And therefore
neither the Plaintiff nor the Defendant can inquire
behind the confession and seek to now reargue the
merits and such. We have a confession for
$§50,000. It is undisputed that the Defendant has
paid $385,000.

I would also draw the Court's attention to

Paragraph 7 of the confession. The confession of
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course is prepared by the Plaintiff., It is their
own work and their own language, and this is what
they prepared.

The Defendant hereby authorizes the

-entry of an order and judgment against

Defendant and in favor of Plaintiff in

the principal amount fess any péyments

received by Plaintiff from Defendant

through the date of filing here.

That is their language. And it is undisputed
that the Defendant has satisfied in abundance the
confession for $350,000. And that is what the
confession speaks.

And therefore we ask that the confession, és
recorded earlier this year, be vacated.

Thank you, Judge.

THE COURT: So you are asking that the
confession be vacated? From what you are saying,
the ooﬁfession has been satisfied?

MR. DRYER: Exactly. Excuse me for being

seated,

THE COURT: Oh, no, that's okay. That's fine.

MR. DRYER: I am perspiring battery acid from
one of the treatments,

THE COURT:: That's fine. You're fine.
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A1l right. Yes, sir?
MR. RUSCHKY: If it please the Court? And I

“appreciate the Court scheduling us Tast because, as

I view the sensitivity of this matter, I have the
highest regard and respect for Mr. Fedor. One of
my most memorable cases before Judge Perry. had

Mr. Fedor onh the opposite side, and I have a1wéys
respected him and regarded him-as Defense counsel.

THE COURT: ' Mr. Fedor has Tots of memorable

‘cases.

MR. RUSCHKY: Yes, he does, He has had a
remarkable career -- is having a remarkable career.
THE COURT: Yes, he's still good. He is.

MR. RUSCHKY: Unfortunately, Your Honor, my
uﬁderstahding of this case is that it originated
from a lawsuit against Mr. Fedor alleging
malpractice.

" MR. DRYER: Your Honor, if I might object. We
have a confession of judgment that ended -- that
has to be respected as-a finality of this case.

Elaborating on the merits of the case I would

" object to. We are confronted with the confession

of judgment. That's it.
The confession of judgment has all the

authority of the entry of an order for judgment,
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and therefore inquiring or describing the merits,
and so forth, I would object to.

THE COURT: A1l rjght.A In regard to his
objection? .

MR. RUSCHKY: As I-was saying, that Tawsuit
was mediated, which resulted in -- and I've been
1nstructedrand do solicit the Court's guidance
regarding what has been termed and described as a
confidential settlement of agreement. It was
reached through the mediation of a retired Chief
Justice of the Supreme Court. |

The original settlement was $400,000, with
$50,000 paid down upfront, and a judgment, a signed
confession of judgment, for the balance of $350 to
be reserved against failure to pay the total $350.

Mr. Fedor made his annual payments up until
the last year, when he did not pay the final
$35,000.

The parties negotiated. Neither the Grimsley
Law Firm nor Mr. Dryer were involved in all of
those negotiations.

Our position is that Mr. Fedor did not make
his final $35,000 payment, but in fact made a
$20,000 payment, leaving $15 due on the last

payment.
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‘When that was not paid ultimately by Fébruary
of this year, the P]a{ntiff and his attorney filed
fﬁe cdnfessfon of judgment. { ‘

Now, I ﬁnderstand the Defendant's position

that -- and we concede that he has paid a total of

"~ $385,000, but that includes the initial $50 paid

upfront before the confession of. judgment for $350

was signed.
As I said, with‘all dué respect to Mr. Fedor,

his affidavit, which we received Friday, in which

"he.says that he has paid to Plaintiff or his:
; atfoﬁhey the sum of $385,000, we agree with that,

that sum being in excess of the sum recited in the
Deféndant's confession of judgment. The confession
of judgment does recite the $350, Your Honor. And.
the confession of judghent should be deemed
satisf%ed.

However, we rely on thfs confidentiél
settlement, which obviously, because it all arose

out of an allegation of malpractice, was treated

- very confidentially. This case was settled for

$400,000. And so Mr. Fedor still owes $15,000.
I submit that Mr. Fedor's affidavit stretches

the Timit of credulity. If Mr. Fedor thought that

he only owed $350,000, theﬁ why were there
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". negotiations last year regarding the final payment-

of $35,000? At that point he had overpaid the
judgment of $360,000.. |
MR. DRYER: Your Honor, I dbject to any
paraphrasing of'negotiation-ffom last year. I
believe at best it is hearsay and not supported by
any affidavit. -
MR. RUSCHKY: Your Honor, I believe we

_submitted an affidavit of James Gilreath, who was

the attorney for the Plaintiff.:
© THE COURT: I saw that. Let me ask-you‘this.
Okay. So -- I'm try1ng-toAfind the -~
~ MR. RUSCHKY: We have the confidential
settlement if you'd like to see it, Your Honor.
THE COURT: Yes.
(Complies.}). ' )
. THE COURT: He is saying he paid $385.
MR. RUSCHKY: Well, he has, inc1uding'the
initial $50. . »
MR. DRYER: I would renew my objection as to |
inquiring ofAthe merits, which 1s'this settlement
agreementf which is not 1h the record and is full
of scratch-overs and sfrike-throughsq' It is not --
it is not clear upon its face.

But, again, we are going behind the confessioh
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and we are again sorting through the merits, which
I don't believe is appropriate. The confession is
as far as we need to go.

THE COURT: Well, I'm not concerned about the
merits. I'm trying to figure out what the '
agreement was. ‘ _

MR. DRYER: Well, exactly, Your Honor. And
the agreement goes behind the confession. We have
the confession clear upon its face.

- THE COURT: What was filed with the Court?
Was there anything filed with the Clerk of Court's
Office?

MR. DRYER: Not until the confession was filed
th%s spring, I believe.

MR. RUSCHKY? I believe that's correct, Your
Honor.

THE COURT: And do we have that, what was
filed with the -- my only concern, Mr. Ruschky,
about the confidential agreement is -~ it has not
been made a part of the record in the past; is that
correct?

MR. DRYER: Exactly.

MR. RUSCHKY: Not in the past, Your Honor. We
have -- I know Mr. Grimsiey's office prepared an

affidavit of James R. Gilreath.
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THE COURT: Okay. I have seen that.

MR. RUSCHKY: That has not--~ is that filed?

THE COURT: It was mailed. I don't see a
stamp on it. It was mailed to my office.

MR. RUSCHKY: A1l right. I think the
praoblem -- ' ‘

THE COURT: It was e-mailed to my office.

MR. RUSCHKY: Okay. I think the problem, Your
Honor, is that Mr. Grimsley has been struggling
with the 4-page document, which is entitled
Confidential Settlement Agreement, because of the
term confidential at the top of the handwritten
document.

It bears the signature of Mr, Fedor,'his
attorney, the Plaintiff, and the Plaintiff's
attorney. And it is dated December 17th, 2002. We
feel that it is necessary for the Court to see this
document if the Court is going to consider the
legitimacy of Mr. Dryer's argument that $385,000
has been paid towards the confession of judgment.

THE COURT: Well, that's what I -- I mean, I'm
not sure I can make a decision. That's what I'm
trying -to figure out. Mr. Dryer may be able to
give us some guidance as to how -- basically you

all have an agreement;
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“MR. DRYER: Well, Your Honor --. -
THE COURT: And you want me to --
MR. RUSCHKY: ' We don‘t -- Mr.;Dryer and I
weren't in the case back then, '

THE COURT: Well, there is an-agreement that

. you all -- and he doesn't want it -- I understand

he doesn't want it -- it is confidential. He

doesn't want it -a part of therrecord. :I‘'m not sure

. how I can consider it if it is not a part of. the

record.’ . ‘
MR. RUSCHKY: Take it under seal, Your Honor, -
THE COURT: Well, I thought about that. But
how'I -- but I'm not sure how I get to the final
answer if I don’t see the agreement . |
MRT RUSCHKY: I agree, Your Honor.
THE. COURT: * That is kind of the problem I

have. ~Unless Mr. Dryer has some other'suggestion.

MR. DRYER: Your-Honor, the confession of

 judgment ended the case. The confession of

judgment is cléar and concise on its face, Needs
no e]aboratioﬁ. Needs nothing further. It recites
the sum of $350,000. And moreover -- and I didn't
compose this --

THE COURT: No, I see what you are talking --

can you -- Mr. Hollis, can you pasé that up? I see

029




o W o N O bW N -

NN RN NN N e A a A A A A e
s W N, O W Ny TN A

13

what you afe-ta]king about when you refer to the
confession of judgment that was filed on
February 2013,

MR. RUSCHKY: I have.a copy, Your. Honor.

THE COURT: Is that what you are ta]king'
about? ' .

MR. RUSCHKY: That's it.-

“THE COURT: Okay.

:(Comp11es.) |

THE BAILIFF: Do you need this one too, Youf
Honor?

THE COURT: No, I have’{t. .Okay. Here you
go. | | :
MR. RUSCHKY: It is in the file?

THE COURT: Yes. It is. attached to your
Exhibit B. Okay, so tﬁis is arconfession of
judgment that was filed by -- looks like filed by
Mr. Fedor on February 27th, 2013. |

MR;jRUSCHKY: No. ,

MR.-DRYER: It was against Mr. Fedor and was
filed earlier this year. i .

MR. RUSCHKY: - Filed by the Plaintiff's
attorney. It was filed by James Gilreath on behalf
of Edwin Smith. |

~ THE.COURT: Okay. Now, this does say -- and
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it is your position, Mr. Dryer, 1is that the
confession of judgment that waslf11ed with the
Court says $350,000? |
MR. DRYER: Yes. Yes. Plainly upon its face.
Furthermore, it says in Paragraph 7:
Less any payments received by the
Plaintiff from Defendant through the
date of filing -- filing of this
" confession.
And it is . undisputed that $385,000 has been
received. Therefore, I submit the. confession has

been satisfied in an abundance and there is no --

'but I also submit, Your Honor, that there is no

‘need to inquire behind this. This ended the case.

And this is the confession drawn by the Plaintiff.
And therefore -- and plain on its face. There is
no need to Took behind it.

THE COURT: So your position is if it was
$400, that Mr. Gilreath should have put $400 in the

-confession? .

MR. DRYER: Exactly. Exactly. And I can't
explain why, but that is the confession: that Mr.
Fedor signed. There is ' no need to go behind it
because it is clear -- abundantly clear upoﬁ its

face.
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THE COURT: And is this -- was it drafted
by -- Mr. Ruschky, was it drafted by Mr. Gilreath?

MR. RUSCHKY: I assume, Your Honor. I do not
know.

THE COURT: - A11 right. I'11 be glad to hear
from you. Any response to what was just said?

MR. RUSCHKY: Your Honor, the confession of .
judgment, I submit, has tb be read in the context
of the 4-page confidential settlement agreement,
which we did not file as a publicly accessible
document out of deference to Mr. Fedor and asking
for guidance from the Court.

MR. DRYER: And if I haven't already made it

abundantly clear on the record, I object to the

introduction of the 4-page document. It is not

clear and concise on its face. I was troubled When
I reviewed it. But plainly the confession is the
intent of the parties that it is as reduced in
writing. I don't think-it is a stretch to say that
counsel for the Plaintiff drew this instrument.
But, in any event, it was accepted. And it doesn't
say $400,000, it says $350. And it says less any
payments. And it is undisputed.amongSt the parties
that there has been payments in excess of that

$350,000.
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Now, I haven't asked in this proceeding for
return of any overpayment. I just want to cut the
misefy here on Mr. Fedor, who has -- well, anyway,
I ask that this confession of judgment be read
accordingly. He didn't confess for $400,000, he
confessed for $350. ‘And it is undisputed that that
sum and more has been paid.

-V»THE‘COURT: ATl right.
MR. RUSCHKY: Your Honor, granted, the

"~ confidential settlement agreement -- I'm sure

Mr. Dryer could have drafted a better one. Retired
Chief Justice David Harwell drafted it. I believe
it is-in his handwriting, And if -- I understand
why Mr. Dryer is not asking for a refund of $35,000
here, because he is not entitled to it under the
terms of the agreement. And the confession of
judgmeﬁt has to be read in the context of the
confidentié1 settlement agreement.
. THE COURT: And that was in 2002, right?

MR. RUSCHKY: The settlement agreement is
dated September 17th, 2002.
' THE COURT: A11 right. Let me ask you this,
because this happens sometimes.

MR. DRYER: Your‘Honor --

THE COURT: Hold on one second, There is a
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settlement and then there is -- I'm trying to
figure out, how did we get to the confession being
filed in the earlier part of this year? I mean,
appareht]y something -- of February 2013?

MR. RUSCHKY: Right.

THE COURT: The problem I have is, I don't
know if there was some other discussion, but there

is a confession that is signed, and it says

~ $350,000 about 10 years later -- 10, 11 years

later. So --

MR. RUSCHKY: Paragraph 3, Your Honor.

As security Defeﬁdant agrees  to give to

P1a1nt1ff confession of judgment for

$350,000 to be held in escrow by the

Plaintiff's attorney and not to be

recorded unless the Defendant defaults

on any payments. .The amount of the

judgment shall be net of all payments

made to date.

THE COURT: A]l right. So the Plaintiff has
received $385,000?

MR. RUSCHKY: Right, out of $400.

THE COURT: Okay.

MR. DRYER: The Defendant acknowledges that he
has paid -- and it is undisputed -- $385,000.
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- Now, it is anybody's guess as to why he
overpaid whatever. But the confession is for
$350,000. And there is no need to go beyond the
corners of this instrument. It speaks for itself.
And it says $350. |

Now, counsel for the Plaintiff goes on to

quote from an agreement -- a writing, if you
will -- that is not recorded and is-not-clear upon
its face --"many strike-overs and

strike-throughs -- and I object that the assumption
that Chief Justice Harwell composed and wrote it.

He did not, according to the knowledge that- I have.

‘I believe it was done by counsel for the Plaintiff.

But, in any event, the confession is what I'm
here to argue about. And it has been overpaid.

THE COURT: A1l right. Any case Taw out there
that you all are aware of regarding when the

confession is satisfied or what -- I'm guessing

'there is nothing on point regarding some other

agfeement on confidentiality?

MR. RUSCHKY: Your Honor, I don't know if
there is anything on point. I would be glad to
he -- and T would §o1icit the opportunity to
research'this and submit a brief.

THE COURT: Or maybe if you all can just send
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me proposed orders and in that proposed order if
there is any research you need to cite, any case
law -- what I'11 do is --

MR. RUSCHKY: Well, Your Honor, I would also
1ike the opportunity to research submitting
something to the Court under seal, hecause we feel
that it is imperative that the Court see this
confidential settlement agreement.

THE COURT; A11 right. That will be fine.
Strike the part about the proposed orders. If you
a11 -~ I'11 give you -- how many days do you need
to research 1t,vregard1ng the document.coming in
under seal? |

MR. RUSCHKY: On both issues?

THE COURT: Both issues.

MR. RUSCHKY: Both issues. I'm leaving town a
week from Thursday, so -- '

THE COURT: Thirty days?

MR. RUSCHKY: Oh, 30 days would be great
because I'11 turn my work in to the Grimsley Taw
firm and they can file something. |

THE COURT: Is that okay with you, Mr. Dryer?

MR. DRYER:  Yes.

THE COURT: .The only -- he's saying he should

be able to -- I'11 take -- and I am‘going to do
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some research on the confession of judgment and the
confidentiality. He's saying that the Court should
be able to review it. I'm not going to look at it
at this point until f get some authority that

says -- or I am ab]e-to Took at some case law about
confidentiality agreement. I know there is some
stuff out there, I just haven't --

MR. DRYER: Your Honor, I'11-say -again, “the

‘confession. ended the case.

THE_COURT: I understand. And I am going to
take a look at that too.

MR. DRYER: We didn't draw it up.

THE COURT: Yes, sir.

MR. DRYER: And it_béars all the dignity and
finality of a jury verdict, a Court's verdict. It
says what it says. And it is clear on its face.

By the way, so the record might be complete .-

THE COURT: Yes, sir.

MR. DRYER: ~---I don't think it is in dispute,
but I would offer the affidavit of Mr. Fedor, which
simply affirms that he has paid the sum of
$385,000. And that -- I don't think that is in

~dispute.

THE COURT: No, I don't believe it 1is.
MR. DRYER: So let me --
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MR. RUSCHKY: Your Honor, which includes
$50,000 that was paid before the confesston of
judgment. |

THE COURT: You doﬁ}t dispute that a total of
$385,000 has been paid?

~ MR. RUSCHKY: Towards. $400,000, no. We don't
dispute that he has paid $385.. He has paid $385,
but it includes $50,000 that was paid before the
confession of judgment was, signed.

MR. DRYER: Well, yes. And I appreciate the
graciousness of counsel that they‘égree; however,
it is their confession, quoting:

Defendant hereby authorizes the entry of

the order in the principal amount Tess

any payments received by Plaintiff-from

Defendants. o |

And it is undisputed that the Plaintiff has
received $385,000 towards the recited amount of
$350,000. Therefore, this confession has been
satisfied.

Now, if the Plaintiff chooses to back up and
start over and chase the alleged balance of
$15,000, more power to him. But at the moment,
this confession is of record, and it plainly has

been paid.
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THE COURT: A1l rﬁght. A1l right, I'1T give

"you 30 days to get me something on both sides. And

in the pfocess, my law clerk and I will try to see
what we can find out there too. A1l right. Thank
you. ‘

MR. DRYER: Judge, I appreciate the Court's
patience.

THE COURT: GOh, no problem.. No problem. No
probtTem at all. Thank you all. Thank you all for
being patient. ' '

(WHEREUPON, the proceedings were concluded.)

(END OF TRANSCRIPT)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA- . )
. )
COUNTY OF RICHLAND )

I, Deborah M. McCurdy, Official Court Reporter for
the Fifth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a

true, accurate and complete Transcript of Record of the

~proceedings had and evidence introduced in the trial of

the captioned case, relative to,appeaT, in the Court of
Common Pleas for Richland County, South Carolina, on the
26th day of Auéust, 2013.

I do further ceftify that I am neither of Kin,
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Page intentionally omitted per Order of the
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIETH JUDICIAL CIRCUIT

COUNTY OF RICHLAND
C/A#: 2001-CP-40-4203

EDWIN M. SMITH, IR,

Plaintiff,
Ve MEMORANDUM IN OPPOSITION
) TO DEFENDANT’S MOTION TO
DAVID A FEDOR. | VACATE JUDGNVENT
Defendant,

1. 011.Septcmbm_' 17, 2002, the Plaintiff Edwin M. Smith, Jr. (the “PlaintifI”) and
the Defendant David A Fedor (the “Defendant”), each represented by counsel, signed a
scttlement agreement mediated by retired Chief ‘ Justice David Harwell, in which the
Defendant agreed to pay the Plaintiff “the total sum of $400,000.00 in complete settlement of
all claims” (the Agreement™). A true copy of the Agfécment, is attached hereto as Exhibit A.
The Defendant was to pay $50,000.00 within three days, and the batance of $350,000.00 was

“to be paid in avnual installmenté of $35,000.00. As secuﬁ';y; the Defendant agreed to and did
sign a Confession of Judgment for $350,000.00, %o be held in escrow by the Plaintiff’s
attomey and not to be recorded unless the Defendant defaulted on any payménts.

2. On September 26, 2002, the Defendant signed a Confession of Judgment (the
“Judgment”), indicating that the Defendant was indebted to the Plaintiff in the ptincipal sum
of $350,000.00 plus ail post-judgment interest .ns allowed By law, beginning from the date of
entry of Judgment. A true copy of the Judgment is attached hereto as Exhibit B. The
Judgment was executed in consideration for the Plaintiff agreeing to release all claims against

the Defendant and dismiss the above captioned matter (the “Suit”).
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3. The Judgment authorized entry of an Order and judgment against the
defendant “in the principal amount of $350,000.00, less any payments received by Plgintiﬂ'
from Defendmlt through the date of ﬁhng h'ereof.” ‘

4, The Judgement provided that it would not be filed “unless and until there has
been a default by the Defendant on his payment obligations as set forth m the Confidential
Settlement Agreement.” |

S. The Plainﬁff contends that such a default-has occurred. Therefore, on

February 27, 2013, the Judgment was filed. Consistent with the provisions of Paragraph 7 of -

the Judgmént, the Plaintiff also filed a Pmﬁal Satisfaction of Judgment, inclﬁding that the
Defendant paid $335,000.00 of the $350,000.00 principal amount.

6. On or about March 26, 2013, the Defendant filed a Motion pursuant to
‘SCRC].E’ (60(b) for relief from. the Judgment, arguing that the Defendan’; had paid “an amount
in excess of the named $350,000,00.”

7. The Plaintiff submits that the amount of the seftlement referred to in the
Agreernent was $400,000.00, which oonsistcd of $50,000.00 paid at or about the time of the
seftlement, and the balance c;f $3_50,000.00, secured by the exécution of the Judgment. Thus,
" the jnitial $50,000,00 was not included in the $350,000.00 covered by the Judgment.

8. The Plaintiff specifically rejects any suggestion or zirgument that the initi.al
$50,000.00, paid on or about September 26, 2002, was to be included m the $350,000.00
covered by the ] udgment.

9. The terms of the Agreement specifically provide that an inifial $50,000.00
payment would be made, followed by payment of $350,000.00 through a series of payments
of $35,000.00 under the provisicns of a Confession of Judgment to be executed by Mr. Fedor.

047




10. At no place within the terms of the Agreement or the Judgment is there a.

statement or provision that Mr. Fedor would be given credit for the $50,000.00 payment
(made as part of the Agreement) towérds the $350,000.00 dué under the tems of the
Tudgment. '

11. At no time during the negotiations with Mr. Swagart over the $35,000.00
balance due on the Judgment did he ever state or jmply that M. Fedor should get or expect to
get credit for the $50,000.00 payment made under the provisions of the Agreement.

12. At no time during the negotiations with Mr. Swagart over the $35,000.00 -

balance due on the Judgment did he ever state or imply that because of the nitial $50,000.00
being credited to the Judgment, the amoupt diie under the provisions of the Judgment had
been over paid by Mr. Fedor and that M. Fedor was entitled to & $15,000.00 refund.

13.  Itis PlaintifPs fizm belief that My, Fedor and Mr. Swagart both know that the
$50,000.00 initial payment was not to be credited toward the $350,000.00 amount due under
the provisions of the Judgment.

Submitted this the 3% day of July 2013.

_ N IL

Bdward L. Grimsley ©

Eric Wm. Ruschky

- Attorneys for Plaintiff

GRIMSLEY LAW FIRM, LLC
Post Office Box 11682
Columbia, South Carolina 29211
Telephone: (803)233-1177
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EXHIBIT B
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STATE OF SOUTH CAROLINA. ) ‘
: . ) IN.THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND- - )
Bdwin M. Smith, Ir. ) Docket No. 01-CP-40-4203
- .
Plaintiff, )
)
v. ) ﬁ 52
) , > 2
David A. Fedor, ) CONFESSION OF IUDGMEN’QE} g
: ) N m
Defendant. ) pozg -
) oy g M
' . | £% I
Pugsuant to South Carolina Code Annotated § 15-35-350 ef. seq., the undersigned beigg first
=] (<)
= m

duly sworn, shows the following to the Court:

1. Plaintiff, Edwin M. Smith, Jr., is a citizen and resident of Cathoun County, South

Caroliva.

2, Defendant David A. TFedor is a citizen and resident of Richland County, South
Carolina. |
| 3. Defendant is indebted to Plaintiff and agrees to execute this Confession of Judgment,
dated Septemberedd, 2002, in the principal sum of $350,000.00.plus all post-judgment interest as
allowed bytaw, beginning from the dute of entry of 6 OTder o0 Confessio of Tudgment,
4 Defendant executed this Confession of Judgment i.n consideration for the Plaintiff's
agreement to re]ense all clairas against him and to dismisé with prejudice that certain lawsnit

captioned Bdwin M. Smith, Jr., v. David A. Fedor, Docket No. 2001-CP-40-4203,

A THAND Y TY L
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5. The indebtedness owed by Defendant to Plaintiff arose pursuant to, a confidential

.Sett!ement Agreement between Defendant and Plaintiff dated September 17, 2002, in which the

lawsuit referenced above was settled.

6. Defendant has no defense to the payment of, or right to set off against, the
indebtedness, debt, or liability, and Defendant waives, and will not assert or allege, any defense or
right to set off with respect to the judgment confessed herein.

7, "The Defendant hcmbg; authorizes the entry of an Order and judgment against
Defendant, and in favor of Plaintiff, in the prir'mipal amount of $350,000A00I> less any payments
received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-judgment
intetest shall accrue as allowsd by law, untif the judgment is paid in foll,

g The undersigned represents that he signs this Confession of Tudgment of his own free
will, and that he fully understands the meaning and legal effect hereof.

9. This Confession of Judgment may not be fited unless and until there bas ‘been a default
by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

10.  This Confession of Judgment may not be filed unless and until ther'e has been a default
by Defendant on hig payment obligations ag set forth in the Confidential Settlement Agreement.

Pending such a defanlt, this Confession of Judgmeatywill be beld in escrow by Plaintiff's attorney,

James R. Gilreath, Esquire. ) %/

) David A. Fedor
SWORN TO BEFORE ME this 2%
daypf _September” 2002,
b
My Cormission Expires;_10 2.0
2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
‘ FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND
C/A#: 2001-CP-40-4203

EDWIN M. SMITH, IR, -

Plaintiff,
- AFFIDAVIT OF JAMES R.
v GILREATH
DAVID AFEDOR.
Defendant.
L. My name is James R. Gilreath. 1am a lawyer practicing in Greenville, South

Carolina. My South Carolina Bar number is 2133.

2. . Tn 2002, I represented Bdwin M. Smith, Jr., (‘Mr. Smith”) in the above
captioned mafter (the “Suit”). David A. Fedor (“Mr. Fedor”) was represented by Harry A.
Swagart, [T, Bsquire (“Mr. Swagait”). ’

3. The case was mediated by retired Chief Justice David Harwell and resulted in
a settlement. The terms of the settlement were reduced to a settlement agreement prepared by
Mr. Swagart and signed by both parties and both attomeys on ASeptember 17, 2002 (the
“Agreement”). A true copy of the Agree}menf is attached hereto as Exhibit A, Among other
things, Mr. Fedor agreed to pay Mr. Smith the total sum of $400,000.00, to be paid in the
following mamner:  $50,000.00 within three days of the date of the Agreement, and the
balance of $350,000.00 to be paid in annual installments on or before September 1st of each
‘year beginning 'on September 1, 2003. As secutity, Mr, Fedor signed a Confession of
Judgment on September 26, 2002 (the “Judgment”) in the amount of $350,000.00, and the
Judgment was to be held in escrow by me and not-to be recorded unless Mr. Fedor defaulted
on any payments. A frue copy of the Judgment is attached hereto as Exhibit B. If default
under the provisions of the Judgment occutred, then credit would be applied to the Judgment
for all payments received undet the terms of the Judgment and required thereby. The
Agreement firther provided that the Suit would be dismissed once the initial payment under

provisions of the Agreement was made and the Judgment was executed by Mr. Fedor.
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4, Through 2011, M. Fedor made his required payments, leaving a balance due
on September 1, 2012 of $35,000.00 Dollars. M. Fedor did not make that payment.

5. On November 14, 2012, Mr, Swagart contacted .me and advised that M.
Fedor did not have the full $35,000.00 in order to make the payment. M. Swagait asked if
Mr. Fedor could pay the $35,000.00 through a series of monthly payments. This offer was
rejected. ' o
6. On November 16, 2012, Mr, Swagart indicated that M. Fedor could pay
$15,000.00 within one week, and $10,000.00 per month thereafter.

7. On November 20, 2012, Mr. Swagart offered $20,000.00 within the next few
days, and the rest in a week or two. This offer was accepted and payment on that amount was
received. | '

8. By Janunary 31, 2013, Mr. Fedor had not paid the final $15,000.00.

9. On February 4, 2013, Mz, Swagart told mel that Mr, Fedor did not have the
funds to pay the final $15,000.00. ’ '

10. On February 27, 2013, I caused the Confession of Judgment and a Partial
Satisfaction of Judgment to be' filed, indicating that M. Smith had received $335,000.00,
reducing the unpaid balance to $15,000.00. '

1. The terms of the Agreement specifically provide that an initial $50,000.00
payment would be made, followed by payment of $350,000.00 through a series of payments
of $35,000.00 under the provisions of a Confession of Judgment to be executed by Mr. Fedor.

12. At no place within the terms of the Agreement or the Judgment is there a -

statement or provision that Mr. Fedor would be give credit for the $50,000.00 payment
(made as part of the Agreement) towards the $350,000.00 due under the terms. of the
Judgment. _

13. At no time during my negotiations with Mr. Swagart over the $35,000.00
balance due on the Judgment did he ever state or imply that Mz, Fedor should get or expect to
get credit for the $50,000.00 payment made under the fn‘ovisions of the Agreement. .

‘14, At no time during my negotiations with Mr, Swagart over the $35,000.00
balance due on the Judgment did he ever state or imply that because of the initial $50,000.00
being credited to the Judgment, the amount due under the provisions of the. Judgment had

been over paid by M, Fedor and that Mr. Fedor was entitled to a $15,000.00 refund.
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15. It is my firm belief that Mr. Fedor and M. Swagart both know that the
$50,000.00 initial payment was not to be credited toward the $35 0,000.00 amount due under

s

Ja 1esR xfleaﬁ{/ (/

the provisions of the Judgment.

_-SWORN fo before me this
57 1= day of TU M ,2013

C?{(Muv M. /6/9/{/‘2”1%“\

Notary Public, State of __Jovrty _(Aeorinn
My Comunission Expires: /9 Zgo L3
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STATE OF SOUTH CAROLINA

) : ’
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) o
Edwin M, Smith, Jr, ) Docket No. 01-CP-40-42.03
)
Plaintiff, )
)
V. ) § w2
) z o
David A, Fedor, ) CONEESSION OF JUDGMENT ™ - &
) o N =
Defendant. ) o -
) oy & M
“E o 0

Pursuant to South Carolina Code Annotated § 15-35-350 et. seq., the undersignéﬁ beiggg first
;2m
duly sworn, shows the following to the Court:

1. Plaintiff, Edwin M. Smith, Ir,, is a citizen and resident of Calhoun County, South

Carolina.

2. Defendant David A. Fedor is a citizen and resident of Richland County, South
Carolina. ‘

3. Defendant is indebted to Plaintiff and agrees to execute this Confession of Judgment,
dated Septembered, 2002, in the principal sum of $350,000.00 plus all post-judgment interest as
allowed bylaw, beginning from the date of entry ‘df'ﬁ'ﬁ"Of’d‘e‘T"o‘ﬂ‘C‘Cfﬁfés%;fbh”b‘f‘]hdgment.

4. Defendant executed this Confession of Judgment in consideration for the Plaintiff’s
agreement to release all claims against him and to dismiss with prejudice that certain lawsuit

captioned Edwin M. Smith, Jr., v. David A. Fedor, Docket No, 2001-CP-40-4203.

A TNADT ONT I
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S. The indebtedness owed by Defendant to Plaintiff arose pursuant to a confidential -

Settlement Agreement bew}eer} Defendant and Plaintiff dated September 17, 2002, in which the
lawsuit referenced above was settled.

6. Defendant has no-defense to the payment of, or right to set off against, the

indebtedness, debt, or liability, and Defendant waives, and will not assert or allege, any. defense or -

right to set off with respect to the judgment confessed herein,
7. The Defendant hereby authorizes the entry of an Order and judgment against

Defendant, and in favor of Plaintiff] in the principal amount of $350,000.00, less any payments

received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-judgment

interest shall accrue as allowed by law, until the judgment is paid in full,
8, The undersigned represents that he signs this Confession of Tudgment of his own free
will, and that he fully undérstands the meaning and legal effect hereof.
9. This Confession of Judgment may not be filed urﬂes/s and until t.here has been a default
by Defendant on his payment obligatiéns as set forth in the Confidential Settlement Agreement,
| 10. Thls Confeésion of Tudgment may not be filed unless and until there has been a default
by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

P D

Pending such a default, this Confession of Judgm ill be held in escrow by Plaintiff’s attorney,

James R. Gitreath, Esquire. %/

David A. Fedor

SWORN TO BEFORE ME this 2™
dayof September 2002,

otary Public for South Cardlina
My Commission Expires;_\0 1.0}
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STATE OF 8OUTH CAROLINA ]
)

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ]

01-CP-40-4203
EDWIN M. SMITH, JR.,

PLAINTIFF, ,
AFFIDAVIT OF DAVID FEROR

vs. _

DAVID A. FEDOR,

DEFENDANT .

l_ll-—ll_lh-lul-—ll-—-‘\_l‘ Tt St Somand

BEFORE ME, the undersignaed Notary Public in and for the County

" and State aforesaid, personally appearad David Fedor who under cath

affirms that he is the Defendant and that he has paid to the
Plaintiff, or his attorney, the sum of _33 ! 550 that sum being '

in excess of the pum recited in Defendant’'sa Confession of ~Jddgment

and that the Confessiori of Judgment should be deemed satisfied,

) 5 foet
ﬂa/// ,L/N

David Fedor

, % Zd 3
8worn to and subseribed befoxre ma thlag day of {4 ﬂ

2, e

;z?'Publzc for the 8tate of Ji%é
Commssion Explires: ? 37 Jo2o

ld}'
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RECEIPT FOR EXHIBITS

W

Case No. 0[ O{)L% 1{2[‘5 Judge D 6
sk

Plaintiff: QW/’ . W ok JF

y, E8 Wq@édﬁ

Defendant: JJAIA A £ ﬁrﬁ?ﬂ: Defs. Att;ll.

Date Trial Started: __Of. Z‘fﬂlﬁ Date Trial Endad:

SHionIE

Received of WVW W M Court Reporter for the above case, these exhibits:

- ofpdond iy i A Jodo

Clerk of
Court Use

mnis 22 _day of A'Uki‘uw 'L 20 fz ]

Richland Counly Clerk of Court

Clerk should retain white copy in Civil cases, yellow copy in Criminal cases.

Revised 3/96

Page ( of _L.‘
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September 23, 2013

Honorable DeAndrea Benijamin
P.O, Box 192
Columbia, SC 29202

RE: Edwin M. Swith, Jr.
V8: David A, Fedor

Docket No.: 2001-CP-40-4203
Our File No: 13030504

Dear Ms. Benjamin:

Uponr the close of the hearing, on my motion, you requested that
counsel-for the Plaintiff provide you with a memorandum, to include
any authority to reopen the sealed record. To date, I await the
opportunity to provide a reply memorandum but hesitate to delay any
further, I provide hexewith memorandum to support
Defendant 'g/Movant's motion. ’

~ Very truly yours,

Leo A. Dryer
DRYER LAW OFFICE

LAD/tat

cc: James R. Gilreath, Esqg.
P.O. Box 2147
Greenville, 8C 29602
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STATE OF SOUTH CAROLINA ] )
IN THE COURT OF COMMON PLEAS

I y—

COUNTY OF RICHLAND
- 01-CP-40-4203
EDWIN M. SMITH, JR.,
PLAINTIFF, DEFENDANT/MOVANT
MEMORANDUM
vs.

DAVID A. FEDOR,

DEFENDANT.

Anad Yo el e Semad b e U e d vt

Defendant geeks to void Plaintiff's recordation of its
Confegsion of Judgment. The Confession of Judgment sets forth an
amount of $350,000.00 whereas the parties are undisputed that this
amount and more, hasg been paid to the Plaintiff, Thus, Defendant

argues that the Plaintiff's Confession of Judgment should be deemed

satisfied and its recordation rescinded and voided. The Plaintiff
argues, over Defendant's objection that, in fact, the settlement

was for $400,000.00 and thus the payments to date do not satisgfy

the agreed sgettlement.

Defendant, relying upon Section 15-35-370 and the status/holding

that a Confession of Judgment sustains the same finality as an

Order of Judgment, see Southern Porcelian Manufactuxing Co. vs.
Thew 58C5 (1873):

"A judgment by confession has all the characteristics of
an ordinary judgment and cannot be attacked collaterally.
The remedy is by application to the court in which the
confession is entered to vacate or modify it, if it is
ingufficient in form or for any reason void.'

Plaintiff cannot cite any failing or insufficiency in the wording
of its Confession, as drafted and composed by the Plaintiff. Said
Confession is ¢lear and without any discrepencies upon its face ag
prepared by Palintiff, almost 11 years prior.

The finality of the Confession, as an Oxder, is further reinfoxced
by the suceeding Sectilon 380 where it provides an Execulbion may be
issued upon a Confession.

Plaintiff now seeks to have this Court recongider the finality of
_its Confession, although .it should be noted that Plaintiff has
filed no counter motion to amend or correct its Confession, by
mistake, scrivenor's erroxr etc. Defendant believes that such an
ommiseion/failure by the Plaintiff to file its own Rule 60b{1)
(mistake, etc.) motion precludes any further arugment by Plaintiff
that would allow this Court to look behind the finality of the
subject Confession and objects thereto.
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u

While Plaintiff attempts to argue that the true settlement is
5400,000.00, reduced by a beginning lump sum payment of $50,000.00,
Plaintiff is bound by its own language (see paragraph 7 of subject
Confession) : o

"The Defendant hereby authorizes the entry of an
Ordexr and judgment against Defendant, and in favor of
Plaintiff, in the principal amount of $350,000.00,less
any payments received (emphasis added) by Plaintiff from
Defendant through the date of filing hereof....”

And by Plaintiff's own language, the initial $50,000.00 was
intended to be credited against the $350,000.00 figure.

While Plaintiff asks this Court to open the sealed, confidental
Settlement Agreement, which it described, over Defendant's
objections, would sustain the greater $400,000.00 figure, again,
the final . worxrd/judament is contained within the Confession of
Judgment , as drafted/compoged by Plaintiff, and recites $350,000.00
less any payments. Thus there is no gustainable argument to justify
opening the sealed settlement. Defendant further objects to the
inclusion of the hand written "Confidential Settlement Agreement
upon Plaintiffts submigsion to the Court believing that such
gubmission was and ig a violation of the "Confidential" caption and
intent of the parties and again objects thereto.

In conclusion, it is both unneccessary, for this Court to inquire
beyond this Confesgion and contrary to the finality of the
Confegsion . as a final Order, to look behind such a final Ordex
particularly upon the fact that Plaintiff composed and drew the
subject Confession and should be bound therxreby.

Respectfully Submitted,

Leo A. Dryer
. . Attorney for Defendant
September ;, 2013

oxder,doc/13030504/tat
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Page intentionally omitted per Order of the
Court of Appeals dated September 17, 2015.
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
. FIRTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND _
CIA#: 2001-CP-40-4203

EDWIN M., SMITH, R,

Plaintiff,
MEMORANDUMIN SUPPORT OF
Vs, ' Co " ENTERING SETTLEMENT AGRDEMENT
INTO EVIDENCE
DAVID AFEDOR. e
Defendant.
L. The Settlement Agreement meets tlie exception to the pavol evidence rule as

stated in Spuith v. McClam,

“The parol evidence rule prevents the introduction of extrinsic evidence of agreements ot

understandings contemporaneous with or prior to execution of a written instrument when the evidence

is to be used to contradict, vary, or explain the written instrument.” McGill v. Moore, 381 8.C. 179,
188, 672 S.B:2d 571, 576 (2009). This rule has many exceptions. One common exception is that parol
evidence is admissible fo shéw a “scpar'ate and inc.iependent agreement, \;vhjch is not inconsistent with
the terms of a contemporaneous or subsequent wri'tt.(l’;h agreémcnt, if it can be inferred that the parties
did not intend the written paper to be a complete integration of the agreexnenf. Srith v McClam, 289
S.C. 452, 457, 346 S.E. 2d 720, 724 (1986).

Tn Harbour Town Yacht Club Boat Slip Owners’ Ass'n v, Safe Berth Mygmt, Inc., the comt
found that, because the agreement in question did not oontam an integration clause, and made
reference to a proposed agrccment, the agreement in question was not completely integrated and parol
evidence was admissible, 421 F.Supp. 2d 908, 911-12 (D.S.C. 2006).

In order for a settiemeﬁt agreement to be admissible into evidence under the exception. td the
parol evidence rule, the court states in McClam it must be (1) a separate and independent agreement,

(2) the terms may not be inconsistent with the terms of the confession of judgment, (3) there must be
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an jnference that the parties did not intend the confession of judgment to be a complete infegration of
their agreement. MeClam, 289 S.C. at 457,346 S.E.2d at 724.

The settiement agreement now before this court (the “Settlement Agreement”) can be

established as a separate and independent agreement due to the fact that it was negotiated and entered -

into prior fo the execution of the confession of judgment which is also before this court (the
“Confession of Judgment”). Thereafter, the Confession of Judgment'was made conceming the
payment terms and the method by which the remaining settlement paymenfs would be made and
served by agreerr;ent as security for the Settlement Agreement. |

The terms of the Seftlement Agreement are not inconsistent with the terms of the Confession
of Judgment. The terms in both ag;eemenfs prov1de for the same payments. The Settlement

Agreement merely supplements the term missing from the Confessnon of Tudgment. Comment three

. to the parol evidence rule codified in section 36-2-202 of the Souih Carolina Code states that “[i}f the

additional ferms are such that, if agreed upon, they would certainly have been included in thie

document in the view of the court, then evidence of their alleged making must be kept ﬁom the trier of
fact” S.C. Code § 36-2-202 (1976). The payment term that is in the Setflement Agreement, but 1ef£
out of the Confession of Iudgment, would not have “certamly been included” in the Confessmn of
Judgment because the term left out of the Confession of Judgment was for an amount of money that
had already been paid prior to the execution of the Confession of Judgment. The Confe;c.sion of
Judgment was to be sccurity for the remaining unpaid settlement émomﬁ, as set forth in the Settlement

Agreement.

Finally, the parties did not intend the Confesswn of Judgment tobea complete integration of ‘

their agwemcnt This is chdenced by the fact that the Coniessxon of Judgment does not contain an

integration clause. McClam, 289 S.C. at 457, 346 S.E.Zd at 724. It is also evidenced by the fact that

070




the Confession of Judgment makes reference to the Settlement Agreement stating that the

indebtedness owed “arose pursuant to a Confidential Settlement Agreement between, the parties.” .

This parallels the findings in Harbour Town Yacht Club. 421 F. Supp. 2d at 911-12.

Beca‘use the parties had a separate agreement that did not cgnﬁadict the terms of the
Confession of Judgment, but merely supplementéd them, and that the parfies did not infend for. the
Confession of Judgment to be a complete integration of their agreement, the court é}iould allow the
Seftlernent Agreement to be entered into evidence in order to provide-thestermsemissing: ﬁom the
Confession of Judgment. .

II. _ Allowing a party to breach a contract on the grounds that the contraet is
confidential is contrary fo public policy and would Jead to wnjust results. -

Plaintiff's disclosure of the Settlement Agreement to this court is necessitated by Defendant's

motion for relief and failure to perform under the confidential settlement agreement. “A. litigant cannot .

complain of prejudice by reason of an issue he has placed before the court.” Gibson v. Wright, 403
S.C. 32, 43, 742 S.B.2d 49, 55 (Ct. App. 2013). Based on the above statement of the “doot-opening
. doctrine,” the Defendant, by ﬁling his motion with the court, has opened the door for the Settlement
~ Agreement to be entered into evidence. Jd. If the Defendant had not filed the motion for relief and
abided by the terms of the Settlement Agreement, there would be no need to enter the Settlement
Agreement into evidence to show the true intent of the parties and amount of seftlement. By not
allowing thc- Settlement Agreement into evidence, the court will allow the Defendant to breach the
Settlement Agreement, hide behind its terms, and face no consequences. Such a decision. would seta
i)recedeﬁt which would jocentivize others to breach settlement agreements which have been labeled

confidential in the hope that they too will be able to avoid giving the compensation that they agreed to.
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III.  The Defendant’s failure to perform his duties undexr the agreement amounts
to a material breach of the agreement, which releases the Plaintiff from his dufies under
the agreement,

By filing the “Confidential Settlement Agreement” with the céurt, the Plaintiff woutd ﬁot be
breaching the terms of tﬁc Settlement Agreémeut because Defendant has already materjally breached
the Settlement Agreement, thexcby releasing Plaintiff from its'duﬁes under the Settlement Agreement,

In Silver v. Abstract Pools & Sjnas, Inc., the pléhltiff, a homeévmer, contracted for work to be
done to his home with the defendant, a contractor. 376 S.C. 585, 588, 658 S.E.2d 539, 540 (Ct. App.
2008). When the plaintiff failed to make any further installment payments the contractor ceased

working on the plaintiff's property. /d at 589, 658 S.E2d at 541. Plaintiff brought a breach of

contract action against the defendant, who counterclaimed that the plaintiff bad breached the contract.

Jd. at 590, 658 S.E.2d at 541, 'The Master in Equity found in favor of the plaintiff. 74, The defendant
appealed and the Court of Appeals held that the Master in Equity erroneously found for the plaintiff
and that the failure of the plaintiff {o pay the agreed upon amount under the confracted amounted to a
material breach which jusiified the defendant’s cessation of performance under the contract, Id. at 594,
658 S.E2d at 543. ’

The circumstances jn Silver are similar to those in the:instant case. The Defendant failed to
make the final payment under the terms of the Settlement Agveemeﬁt resulting in a material breach of
the contract. Due to the Defendant’s breach the Plaintiff is no longer bound by the texms of the
Settlement Agreement, including the confidentiality provision, and should bé able to file the

Settlement Agreement with the court.
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YV. In the altermative the Seftlement Agreement should be reviewed in carmera
and sealed by the court should the court find that it can not otherwise review the
agreement due fo coneerns of confidentiality for the document,

While the Plaintiff does not believe there is a need to seal the Settlement Agreement, in the
event this court finds that it can not review the Setflement Agreement out of concein for
_ | confidentiality, Plaintiff would ask the court to review it in camera and file it under seal. ‘While Rule
41.1 of the Sowth Carclina Rules of Procedure (the “Rule”) provides guidance as to the sealing of
documents and seftlement agreements, it states that it does not apply to private agrecinents. However,
it frther provides vthat the enforceability of confidentiality provisions in setflement agreements is
governed by general legal principles and 1ot this Rl;le. Based on the legal principles and bolicies set
fortﬁ in the paragraphs above, the court, in the alternative, should review the Seftlement Agreemenf in
camerq and file it {ﬁlder seal. By not alIowiﬁg the Settlement Agreement into evidence, the cowrt will
not have a true understanding of the payments made under the Confession of Judgment and will allow
the Defendant to breach the terms of the Settlement Agreement, hide behind its terms, and face no
consequences.

Conclusion .

Based on the above analysis, the Settlement Agreement should be allowed into cvidence to

clarify and provide the term not in the .Confession of Iudgment.'

A
Bdward L. Grimsley L —

. dziy of September 2013,
Bric Wm. Ruschiky

‘Attomeys for Plaintiff
GRIMSLEY LAW FIRM, LLC
Post Office Box 11682
Columbia, South Carolina 29211
Telephone: (803)233-1177

Submitted 25~
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) . ) FIRTH JUDICIAL . CIRCUIT
COUNTY OF RICHLAND )] C/A No. 2001-CP-40-4203
EDWIN M. SMITH, JR., )
)
Plaintiff, )
)
s, ) MOTION AND ORDER INFORMATION
n ) FORM.AND COVER SHEET
DAVID A: FEDOR, )
: )
Defendznt. }
>y
Plaintiff’s Attdr;éy: Edward L. Gﬁmsléy“ T pefegdamé Attomey -
‘Bar No.: 2326 : Bar No: .
Attorriey for ilie Plaintiff Address: :
Address: Post Office Box 11682 ’ . i
Columbxa South Carolina 29211 : U
Phione: 803 2330797 Pax: 803233 0798 Phone: Fax: I,
Bail: egrinsley@grimsléylaw,com Other:. . _Bmail; Other o 1
£ MOTION HEARING REQUESTED (attach written motion and complete SECTYONS X and 1Ty SR
0 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and n BT o
X PROI’OSED ORDER/CONSENT ORDER (complete SECTIONS IX and 1) . R %)
SECTION X: Hearing Infoxmation rq
Nature of Motion: Motion for Reconsideration ’
Hsiimated Time Needed: **¥Rst Tinge Nedded*** Court Reporter Neéded: CIYES ~ KINO

) SECTION I Motjon / Order Type’
X ‘Written Motion Aftached

O Form Motlon —
T hereby move for refief or action by the court as set forth in the attached proposed order. -

M i November 8, 2013
Signature of Attomey for‘E’ Plaintiff Ll Defendant  Date subinitted

SECTION XI: Motion Fee

Paid - Amount: O Rule to Show Cause in Child or Spousal Support
$25.00 [0 Domestic Abuseor Abuse aud Negledt ‘
O Bxempt: 0 ‘IndigentStatus {1 State. Agency v. Indigent Patty
(check reasony Fl Sexually Viclent PredatorAct  [I Post-Conviction Relief
Il Motion for Stay in Bankruptcy
O Molion for Publication 1 Motion for Execution (Rule 69,SCRCF)
u Proposed order submited at request of the cowt; or, reduced to writing from indtion mdde in dpen
court per judge’s inshructions
Name of Court Reporter:
B other
FUDGE’S SECTION
3 Motion Fee to'be pald upon filing of the atfached oxder
I Other: JUDGE
Code: Date:
CLERK’S VERIFICATION
Date Filed:
Coliected By;

[1 MOTION FEE COLLECTRD:
[0 CONTESTED — AMOUNT: DUE

074




STATE OF SQUTH CAROLINA. . IN THE COURT OF COMMON PLEAS
FIRTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND :
: 2001-CP-40-4203
Edwin M. Smith, Jz., :
" Plainfiff, MOTIONFOR i Bl
RECONSIDERATION . o |
V. oy & _
T |
David A. Eedor, il o !
FR e i
Defendant, U e ‘
I: ’ [ 93]
o Qo

"]?'ur'suapt to Rules 52(5), 59(e) and 60(a) of the South Carolina Rules of Civil Procedure,
Plaintiff Edwin M. Smith, Jr. heteby moves the Court for reconsideration of the October 31,
2013 Orde‘ri granting Defendant’s Motion for Relief from Confession of Tudgmient (“the Order”).

Bdwin M. Srmth, Jr. (“Plaintiff”) respectfully submits that the Order contains iegal errors
‘that‘ impacted the Court’s analysis and ultimately its ruling. Therefore, Plaintiff respectfully
‘te_que‘sts that the Couit teconsider the Order, amend ifs ruling, and deny the motion of David A.
Yedor (“Defendant”.) to I_Je' relieved from his Confession of Judgment,
- SUMMARY
The issues in this ‘current matter date back o September 17; 2002 when the parties
participated in a mediation conducted by David W. ﬁmweﬂ as niediator. That day the parties
ehtered into 4 “Conﬁ_de_nﬁal Settlement Agreement” personally signed by both parties and thelr
attomeys, The Confidential Settlement Agreement was not recorded with the Court. Shortly
thereafter, the parties informed the Couft by a‘letter filed on September 26, 2002 “that a
mediated settlement had been reached”. That same day, the Defendant also execgted a

Confession of Judgment for $350,000 in consideration for the Plaintiff’s agreement to release all’
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claims against him and to dismiss the underlying suit with prejudice. (Confession of Judgment,
94). According to the Confession of Judgment, the indebtedness it secured “arose pursuant to a

conﬁdenﬁal Settlement Agreement between Defendant and Plaintiff dated September 17,

2002...” (Id at Y5)(erophasis added). In addijtion the Confession of Judgment stated the Plain{iff
would not file the confession “until there [was] a default by Defendant on his payment
obligations as set forth in the Confidential Settlement Agreement.” (Id at 4 9 and 10) (emphasis

-added). _
Ten vears after the dismissal of the case, the Plaintiff on Februavy 27, 2013 filed the

Confession of Judgment and a Partial Satisfaction of Judgment with the Coutt. The Partial
Satisfaction stated that the Defendant had paid $335,000 towards the balance owed under the
Confession of Iudgn_lent, leaving an wnpaid balance of $15,000. Following the entry of the
Confession of Judgroent, the Defendant filed a motion to be relieved from the judgment pursnant
to Rule 60(b)(5), SCRCP.

At the August 26, 2013 hearing, counsel for the Defendant asked the Court to consider
only the texms. on the face of the Coufession of Iudgment whi(;h provides in part that “[flhe
Defendant hereby anthorizes the entry of an Order and judgment against Defendant, and in favor
of Plaintiff, in the pﬁncipal amount of $350,000, less any payments received by Plaintiff from

| Defendant through the date of filing hereof.” (Coﬁfession of Judgment, 97). Defendant’s counsel
asked this Cowt to ignore the terms of tﬁc Confidential Settlement Agreement specifically
referenced in the Confession of Judgment.

Both parties agreed during:the hearing that the Defendant had paid sums to the Plaintiff

in excess of the $350,000 amount set forth in the Confession of Judgment. However, Plaintiff’s

counsel pointed out to the Court that the Defendant had more than one payment obligation to the .

076




Plaintiff vnder the Confidential Settlement Agreement and that not all the Defendant’s payments’

were towards the obligation secured by the Confession of Judgment. It was therefore necessary
to réview the referenced Confidential Settlement Agreement to determine if the Defendant had
met his payment obligations secured by the Confession of Judgment.

In the subject Order, the Coutt declined to consider the terms of the Confidential

Settlement Agreement, T. he Order stated that the 2002 version of Rule 43(k), SCRCP, pertaining -

to the enforceability of settlement agrcements, applieci fo this./case,and that the 2002 rule
prohibited enforcement of the Confidential Settlement Agreement since the agreement was not
entered in the court record. As a result, the Court held that the paymcnts in excess of $350,000

satisfied the Confession of Iudgment and granted the Defendant’s Motion f01 Rehef from the

Confession of Judgment,
ARGUMENT
1. The current version of Rule 43(l) is applied refrospectively makmg the confidential

settloment agreement enforceable.

This Court held that Rule 43(k), SCRCP as amended in 2009 and currcnﬂ.y in éffcct did
not apply to the matter presently befor€ the Court. The Court applied to thié case the 2002
version of Ruk 43(k) as interpreted by the Supreme Court in 2006 in. Buckley v. Shealy, 370 S.C.
317, 322, 635 S.E.2d 76, 78 (2006). As a result, the Court declined to consider the ﬁznns of the
Confidential Seftlement Agréement the parties executed on September 17, 2002. Under our
state’s appellate case law, the present version of Rule 43(k) is to be applied to cascs currently
pending before the Coutt, including this matter. |

As a rule of procedure, the amended Rule 43(k), SCRCP is to be employed in all actions
pending before the cowrt at the time of amendment and in all actions heard by the court

thereafter. This precise issue was addressed by fthe South Carolina Court of Appeals in Graham
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v. Dorchester County School District, 339 8,C. 121, 528 S.E.2d 80 (Ct. App. 2000). The Court
upheld the triul judge’s ruling that an amendment fo the Rules of Civil Procedure, such as Rule

40(j) SCRCP at issue in that case, should be given retroactive application to cases pending at the

time of its enactment.

In explaining that amendments to the Rules of Civil Procedure apply retroactively, the

Court of Appeals stated:

In cases dealing with statutory law changes, courts have discussed the
general rules of prospective and retroactive application. By analogy, those same
principles can be applied to determine whether an amended procedural rulé
should have prospective or retroactive effect... ‘

Our Supreme Court has held that statutes are preswmed to be entifled to
prospective construction unless there is an express provision or a clear legislative
intent to the contracy. Hercules Inc. v. South Caroling Tax Comm'n, 274 S.C. 137,
262 S.E.2d 45 (1980) (holding a statute which has the effect of tolling a statuté of
limitations affects the remedy and not the right and is therefore subject to
retroactive application). A principal exception is remedial or procedural statutes
are generally held to operate retrospectively. Id.; see Jenkins v. Meares, 302 S.C.
142, 146, 394 S.E.2d 317, 319 (1990) (“Our decisions recognize a presumption
that statutory enactments are to be given prospective rather than retroactive effect,
An exception to this presumption arises when the enactment is remedial or
procedural in nature, such as a statute of limitations.”).

The South Carolina Rules of Civil Procedure provide that the aules, which
initially took effect on July 1, 1985, would “govern all proceedings in civil
actions brought after they take effect.” Rule 86(a), SCRCP. Moreover, the rules
also govern “all further proceedings in actions then pending” unless to do so
“would not be feasible or would work injustice.” Id.; see McGann v. Mungo, 287
S.C. 561, 340 S.E.2d 154 (Ct.App.1986) (holding the new rules of civil procedure
apply to all further proceedings in pending actions); James F. Flanagan, South
Carolina Civil Procedure 583 (2d ed. 1996) (“Rule 86(a) made these tules
applicable to cases then pending at the time of [sic] rules were adopted. A similar
result follows when new civil rules are promulgated.”). '

Graham v. Dorchester Cnty. Sch. Dist., 339 5.C. 121, 124, 528 S.E.2d 80, 81-82 (Ct.App. 2000)l

(emphasis added),

! See also Green v. Lewis Truck Lines, Inc., 314 8.C. 303, 443 S.5.2d 906 (1994} (holding that
the same 1ules of construction used in inferpreting statutes apply in interpreting the South
Carolina Rules of Civil Procedure).

4
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Defendant can make no plausible argument that retroactive application of the 2009
amendment of Rule 43(k) is not feasible or would work an mjustice. When this case was
mediated and seftled in September 2002, Rule 43(k) at that time was interpreted aﬁd applied by
the Supreme Court under its 1'i11i11g inn dshfort Corp. v. Palmetto Constr. Group, Inc., 318 S.C.
492, 458 S.L.2d 533 (1995). In Ashfort, the Supreme Court allowed two exteptions to the
requirement that agreements between counsel must be entered on the record to be binding. The
cowt stated that “[t[he rule does not apply where the agreement is admitted or has been carried

into effect.” Id at 493-94, 458 S.E2d at 534 n.1. Therefore in 2002, settlement agreements that

(1) had been admitted by the parties, or (2) canied into effect did not have to be entered on the

record to be enforceable by the court.
In this case, the Confidential Settlement Agreement has been admitted by the parties

since both parties personally signed the agreement along with their counsel. In addition, the case

was dismissed with prejudice, and the Defendant admittedly made over $350,000 in payments

since then, So the Conﬁde;ntial Settlement Agreement has been carried into effect. Thus under
the 4shfort application of Rule 43(k) in effect in 2002, the Confidential Settlement Agret;,ment
did not have to be entered on the record and was enforceable without court review when the
paxties signed their mediated Confidential Settlement Agreement on éeptember 17,2002,

1t was not until 2006 in Farnsworth v. Davis Feating & Air Conditioning, Inc, that the
Supreme Coutt declined to continue following the two exceptions it previously enunciated in
footnote 1 in Ashfort. See Farnsworth v. Davis Heafing & Air Conditioning, Inc., 367 S.C. 623,
627 S.B.2d 724 (2006). With the Farnsworth and Buckley rulings in 2006, the Supreme Court

began requiring “admitted” settlement agreements to be placed before the trial court.
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Since the cutrent version of Rule 43(k) follows the same requirements in force in 2002
when the parties executed the Confidential Settlement Agreement, it would work no hardship on
the Defendant to apply the present version of Rule 43(k). The Defendant should have expected
the lawful agreement to be enforceable in 2002‘and should expect the same now as well. With no
resulting injustice, the current version of Ruie 43(k) govems this matter, making the Confidential
Settlement Agreement binding on the parties.-

I, Exceptions to the parel evidence rule allow admission of the Confidential Settlement
Agreement for Conrt consideration.

The parol evidence rule bars adlr;ission of extrinsic evidencé if the writing on its face
appears to express the whole agreement. Blackwell v, Faimeh‘, 117 S.C. 60, 108 SE2d 295
(1921). Conversely, when a document on its face does not appear to expresé the whole
agreement, the parol cx'lidence' rule is not applicable. See Lingefelt v. Forest Hills Homes, Inc.,
305 S.C. 197, 200-01, 406 S.E.2d 394, 396 (Ct. App. 1991) (allo§v1ng admission"of patol
agreement that was not intended to be replaced by and merged info litigated agreement). As
explained below, the Defendant’s ﬁrﬁlatmally sign;ad Confession of I udgmént was not‘ intended
to be the complete agreement of the partics, making the Confidentiality Settlement Agreem.ent
admissible. | | |

A. A confession of judgment is not an integrated agreement barring parol evidence
but is a starting point for the investigation of outside evidence,

The Confession of Judgment signed by the Defendant is a wnilateral statement signed by
him alone. The Plaintiff is 1?0t a siguatoiy to the document.

The parol evidence tule is one of substantive contract law, not a rule of evidence.
Gilliland v. Elmwood Properties, 301 S.B. 295, 302, 391 S.E. 2d 577, 581 (1990), The paroi

evidence rule therefore has no application to the unilateral Confession of Judgment. In fact, the

080




Confession. of Judgment is a document whose very putpose is to guide the reader to extrinsic
evidence about the terms of the subject debt or obligations,

South Carolina Code § 15-35-360 provides that a Confession of Judgment “must state
coneisely the facfs out of which 1t arose . . .” 8.C. Code Ann. §15-~35—360(2)(er.nphasis added).
The South Car(_)lina Supreme Court has stated that “all the statute required was a ggliqi_s_q, not a

partioular or detailed statement of the facts out of which the indebtedness arose.” Weinges v.

Cash, 15 S.C. 44 (1881) (emphasis in original). Since the confession of judgment statute.

required that the statement be a concise statement of facts, the legislature did not intend the
confession of judgment to be an all-encompassing, integrated, document. To that same point, the
Supreme Cowt stated “what I think the statute intended [a creditor] should have is sufficient of

the facts to enable him to inquire into the transaction and to form his opinion of the honesty of

the judgment from the facts he shall ascertain.” Id. (emphasis in original).

The Supreme Court further explained that the concisely stated facls in a confession of
judgment are not meant to be the only facts a third party reading the confession of judgment can
accept about the debtor’s debt. It is the obligation of the third party reading the confession of
judgment to further investigate the circumstances behind the debt. Thé 'Supreme Cowtt
expounded on that point by stating:l

A creditor who was disposed to guestion this [confession of] judgment would not,

of course, accept the debtor’s statement as correct even if it had been full to the

minutest detail. All he would want to know would be what was claimed to e the

origin and consideration of the debf, and he would inquire for himself into the

details,

Id. at 65-66.
The Supreme Court also explained that a third party reading the confession of judgment

would use the concisely stated facts out of which the judgment arose to investigate extrinsic
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evidence to determine how much ought fo be due. Id. at 66. Thereon, Supreme Court .

pronounced:

.. With these facts fiunished to him by the statement, the creditor would have it
in his power, by his own investigations, to ascertain bow much ought to be due, -
and it is not to be expected that his action in the premises would be influenced by
any details that might be contained in the statement, but by the result of his own
investigations, which the facts there stated enabled him to fostitute, .. :

Id. (emphasis added).

As the Court later stated in the opinion, the confession of judgment is designed to provide
the origin-and consideration of the debt in order- thata third party would then have “such s’tar.t'ing
point [to] . . . proceed with his own investigations. . .” d. The purpose of the Confession of
Judgment is to direct this Court to extrinsic evidence ~in this case fo the Confidential Settlement

Agreement —to ascertain the amounts due.

B. Collateral agreement exception allows infroduction of the Confidential

Settloment Agreement as the parties’ larger master agreement.

Closely related to the.independent agfeement exception to the parol evidence rule,
previously discussed in Plaintiff’s Memorandum in Support of Entering Settlement Agreement
juto Evidence, is the collateral agreement exception where the litigated agreement (i.e., the
Confession of Judgment) is a part of a larger agrecment (e.g., the Confidential Settlement
Agreement), As stated by the South Carolina Supreme Cout:

While it is a general rule that a confract in wijting, complete in all its texms, ‘draws

into it all patol coniracts preceding it, yet . . . if it is only a part of a general

whole, it is perfectly competent to supply all thoqe missing qualities by testimony .

giving all the precedent agreements of the parties.

City of Greenville v. Washington American League Baseball Club, 205 S.C. 495, 32 SB.2d 777,
782 (1945) (holding oral agreement to provide facilities and lighting for baseball team was the

larger agreement out of which real estate lease grew and therefore was admissible parol

082




evidence); see also Parr v. Parr, 268 S.C. 58, 64, 231 SE.2d 695, 697 (1977)(holding where
deed. referenced another agreement on “othci‘ valuable consideration®, extrinsic evidence was
admissible to explain the other agreement referenced in the deed).

This is précis'ely'the situation at issue in this case. 4"1‘hc Coufession'of judgment in three
places references the Confidential Settlement Agreement. It also declates that the indebtedness
pertaining to the Confession of Judgment “arose pursuant to a conﬁdentéal Settlement Agreement
between Defendant and Plaintiﬁ;’. The éonfession of Judgn‘lent explicitly provides that it is part
of an overall larger agreement entered into by the parties. In the words of the Parr court, the
Confidential Seftlement Apreement is sinﬁply cxplanatory of what the parties’ overéll agreement
was. The Confidential Settlement Agreement is therefore admissible to explain the parﬁes’
Jarger agreeinent which contains fhe Confession of fudgment as one of its parts.

C. Inducement exception permits nse of Counfidential Settlement Agrecment.

Parol evidence is admissible to show an ontside agreement that was an inducement to the

execution of the document af issue. In other words, the Confidential Settlement Agreement is
admissible since iﬁ Was. the agreement that induced the Defendant to sign the Confession of
Judgment. See Knighton v. Des Portes Mercantile Co., 119 S.C. 340, 112 S.E. 343 (1922)
(holding that existenée of extrinsic agreement betWeén pacties, under which one party signed
Jpromissory note, may always be shown when enforcement of the obligation is attempted since
promissory note would never have been signed without the extrinsic confemaporanecus parol
agreement).

The South Carolina Supreme Court described the inducement exception as follows;

Further, it is proper to admit testimony in proof of a contemporaneous or

independent agreement on the same subject matter, the meaning of which
is not at variance with the principle agreement. Especially is this frue
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when the purpose of such contemporaneous or independent agrecment was
to induce the execution of and entering into the principle agreement,

Gantt v, Van der Hoek, 251 8.C. 307, 317-18, 162 S.5.2d 267, 272 (1968).

The inducement principle stated jn Gantt is precisely the cireumstance we have in this
case. The Confession of Judgment states:

Defendant executed this Confession of Judgment in consideration of the

Plaintiffs agreement to release all . claims against him and fo dismiss with

prejudice that certain Jawsuit captioned Edwin M. Smith, Jr. v. David A, Fedor,

docket number 2001-CP-40-4203.
Confession of Judgment, § 4.

The Defendant then states in the next paragraph:

The indebtedness owed by Defendant to Plaintiff arose pursuant to a Confidential

Settlement Agresment between Defendant and Plaintiff dated September 7, 2002

in which. the lawsuit referenced above was settled.

(Confession of Judgment, §5).

Clearly, the release Defendant received from Plaintiff and the dismissal-of the lawsuit he
obtained from Plaintiff] as part of the Confidential Settlement Agreemént, induced Defendant to
exccute the Confession of Judgment. As the very inducement for executing the Confession of
Judgment, the Confidential Settlement Agrecnlent, as specifically referenced in the Confession

of Judgment, is admissible to explain the agreement surrounding the Confession of Judgment.

Cf Ray v. S CNat'l Bank, 281 8.C. 170, 173, 314 S.E.2d 359, 360 (Ct. App. 1984) (barring

evidence of alleged oral agreement of a condifion precedent not expressed in the unconditional

pronissory note).
D. Parol evidence is admissible to explain ambiguities.
The Court noted in its oxder that both parties agreed during the hearing that the Defendant

bad paid an amount in excess of the $350,000.00 set forth in the Confession of Tudgment. Order

10
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at p. 2. This begs the obvious question - why did the Defendant pay more than $350,000.00 if

he were not obligated to do s0? The Defendant has made no claim in these proceedings for a

refund of the excess, nor has he made a refund claim in any other forum or manner, It is quite

A apparent there are more terms to the parties’ agreement than those éontained in the Confession of
Iudgmexﬁ. The Confidential Seftlement Agreement pursuant to which the Deféndant was
making his payments required him to pay additional sums to the Plaintiff over and above the

. $350,000.00 secured by the Confession of Judgment. Only a review of the Confidential
Seftlement Agreement can explain this discrepancy between the amounts paid and the debt
secured by the Confession of Judgment, |

E. No terms of confidentiality prevent disclosure of the Confidentiality Settlement
Agreement,

The Confidential Settlement Agreement does not contain any terms of coﬁﬂdcntia]ity that
would prqhibit the disclosute of the terms of the agreement to a third party: ‘The word
“Confidential” only shows up in the tifle, but there are ne confidential pfovisions w1thm the
- agreement. See Garner v. Houck, 312 S.C. '481, 486, 435 5.C.2d 847, 849 (19593) (holding
Iinﬁtation in heading 13 not applicable where the text itself contains no Iimitation because the title
alone does not ;govem the substantive terms of the docmuent).. The only possible provision
within the Counfidential Settlement Agreement fbat references any non-disclosure is the
requiremeﬁt also contained in the Confession of Judgment that the Plaintiff’s attormey will hold
the Confession of Judgment in escrow and not record it until there has been a default under the
Confidential Settlement Agreement, (Cohfession of Judgment, § 10). Siﬁce ﬂﬁei‘e has been a
default in the Confidential Sefltlement Agreement, such ﬁon—disclosure requirement is no longer

applicable:

11
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IV.  Set-off of paymients is prohibited by the Confession of Judgment. -
Patagraph 6 of the Confession of Tudgment states as follows:
Defendant has no defense fo the payment of, or right to sef off against, the

indebtedness, debt, reliability, and Defendant waives, and will not assert or allege,
any defense or right to set off with respect to the judgment confessed therein.

Confession of Judgment, § 6 (emphasis added).

Under patagraph 6 the befendant wa.ived the right to set off payments made on ouc
obligation against payments owed. under another obligation, Tl_ue Confession of Judgment does
not detail which payments are prohibited fiom being set ;)ff against the $350,000 debt, Asis
obviocus by the Defendaut’s payments in excess of $350,000.00, the Defendant has more than
one payment obligation to-the Plaintiff. The lack of a detailed and particularized description of
the payment obligations in the Confession of Judgment renders the sei-off proscription
ambiguous, Without resort to the Confidential Settlement Agreement, the proper allocation of
Defendant’s payments cannot be properly determined,

V.' Plaintiff was never provided the Defenda;ut’s brief,

The Defendant never provided fo Plaintiff’s counsel a copy of the brief he submitted to
the Court in this case. The Defendant also did not file a copy of his brief with the Court.
Therefore, even as of this date the Plaintiff has been unable to obtain a copy of the Defendant’s
brief which has been sf;own only to the judge and not to Plaintiff's counsel. As a result, the
Plaintiff has been unable to respond to the arguments briefed by the Defendant. Rule 5(b)(3)
requires that ‘;aﬁy party providing a . . .' paper to the court for its .consideration in any pending
maiter shall serve the same on all n;ounsel of record at tﬁe same time and by the same means.”

Rule 5(b)(3), SCRCP,

12
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]éecause of the lack of service of the_Defsndant’s brief on Plaintiffs counsel, ﬂle Plaintiff
is forced to address in tbi§ Motio'n for Reconsideration the Defendant’s arguments made at the
heating. Plaintiff therefore would assert that his inclusion in this Motipn of responses to the
Dcfenda;nt’s arguments adopfed in the Court’s Order is 'proper under the circunstances, given the
lack of service of the Defendant’s brief, |

Respectfully submitted,

L

Bdward L, Grimsley v~
Eric Wm. Ruschky

~ Attorneys for Plaintiff
GRIMSLEY LAW PIRM, LLC
Post Office Box. 11682
Columbia, South Carolina 29211
Telephone:, (803) 233-1177

November § ,2013
Columbia, South Carolina,

13
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STATE OF SOUTH CAROLINA.
PLEAS

COUNTY OF RICHLAND

EDWIN M. SMITH, IR.,

Plaintiff,

. Vs,
DAVID A.FEDOR,

Defendant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON
RIFTH JUDICIAL CIRCUIT

C/A # 2001-CP-40-4203

The unders1gned hereby certifies that she caused a copy of PLAINTI[T’Sg ’
MOTION FOR RECONSIDERATION, filed in the abovescaptioned cage, to b&>
served, via United States Mail, on the party listed below this Z day of Novémber,

2013:

Leo A. Dryer, Esq.
DRYER LAW FIRM
Post Office Box 11567
Columbia, SC 29211
Attorney for Defendant

Wiyt

"Monica M. Sutton”

Paralegal

Grimsley Law Jim, LLC.

Post Office Box 11682
Columbia, South Carolina 29211
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Page intentionally omitted per Order of the
Court of Appeals dated September 17, 2015.
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N THE COURT OF COMMON PLEAS

STATR OF SOUTH CAROLINA )
‘ B ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/A No. 2001-CP-40-4203 &
EDWIN M. SMITH, IR,, )
)
Plaintiff )
Vs, § MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
DAVID A.FEDOR, )
Defendant, g
— A=
Plaintiff's Attorney: Rdward L. Grimsley Defendants Attorngy . - , Tw = =
Bar No.: 2326 ) Ba.r'No; ‘(3;,‘; & o
Attorhey for the Plaintiff Address; B ("3 “rp
Address: Post Office Box 11682 . O e = o
Columbia, South Carolina 29211 . A (715
Phone: 803233 0797 Fax: -803 233 0798 Pligne: Fax: ’ CE DRI = S w0 1
Bmail: egrimsley@griinsleylaw.coht  Other; Bmail: " Other C 95 fa L
B MOTION BEARING REQUESTED (attach tyiitten motion arid complete SECTIONS X and Y1) oo i
[ FORY MOTION; NO HEARING REQUESTED (complete SECTIONS 1L and Y00) (’,_}; (85 "
{

0 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and XIT)

SECTYON X: Hearing Information
Nahwe of Motion: Mofion for Reconsideralion
Bstimated Time Needed: 30 Court Reporter Needgd:, HYES  [ONO

: SECTION II: Motion / Order Type
Written Motloa Atached
0 Form Motlon—

T hereby move for relief or aotlon by the court as sef forth ju the attached proposed oxder.

M/Mﬁé‘ August4, 2014

Signature of Attorney for [ Plai Defendant _ Date submitfed

SECTION XIf: Motion Fes

[ Paid - Amount: O Rule to Show Cavse in Child or.Spousal Support
$25.00 O Domestic Abuse or Abuse and Neglect,
O Bxrempt; 1 Tndigent Stdtus [T State Agency v. Indigent Party
(check reason) 1" Sexvally Violent Predator Act [ Post-Convistion Relief
11 Motlon for Stay.in Bankruptcy
O Motion for Publication [ Motion for Bxecution (Rule 69 ,SCRCF)
E "Proposed oxder subnuifted ot request ofithe court; of; eduged to writing from motion made in open
court per judge’s instructions
Name of Court Reporter:
O other
JUDGE’S SECTION
[T Motion Fee to be paid upon filing of the attached order .
0 Other: TUDGE
Code; Datei
CLERICS VERTFICATION
Date Filed:
Collected By:

1 "MQTION FEB COLLECTED:
1 GONTESTED — AMOUNT DUE:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

: FIRTH JUDICIAT, CIRCUIT
COUNTY OF RICHLAND - ‘
' 2001-CP-40-4203 R
Bdvwin M. Sirith, .
Plaintiff,
v. o MOTION FOR

RECONSIDERATION .,
David A. Fedor, S

Defendant.

e 72 e
Pursuant to Rules 52(b), 59(b) and (¢), and 60(6) o the South Carolina Rulegdf Civil

* Progedure, Plaintiff Edwin M. Smith, Jr. hereby moves the Court for reconsideration of the Order
of July 22, 2014 (“the Order”) denying Plaintlft’ s Motion. for Reconsid&ation submitted

.Novemb;;f 8; 2013 due to the Court’s ﬁnding that the orjginal Motion for Reconsideration v.vas
not titnely received by the Court,

.Edwin M. Smith, Tz, (“Plainﬁif’) respectfully submits that the Order contains a;leg;ﬂ error
and an exror of fact thet manifestly iméacted the Court’s denial of the otiginal Motion for
Reconsidetation, Therefore, Plaintiff resp.ectftﬂ.ly' 'requests that the Court teconsider the Order of
T 1i1y 22,2014, take into cmsiderﬁtiqn PiamtiﬂPs Motion for Reconsideration submitted.
November 8, 2013%, and deny the motion of David A. Fodor (“Defendant™) to be relieved fiom
his quféssidu-of Judgmeh’c. |

ARGUMENT
L Plaintiff properly delivered a copy of the Mofion for Reconsideration to the Court,

The Court’s Order of July 22, 2014 states as follows:

! Plaintiff's Motion for Reconsideration dated November §, 2013 at Bxliibit A'is hereby
incorporated hetéin as if fully set forth in this Motion.

1
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Motion for Reconsideration has been denied because the Court did not receive a
copy of the motion within ten days of the motion being filed.

Order of July 22, 2014.

The vndersigned would show this Court as set forth below that the Motion for
Reconsideration was timely filed with the Court. Plaintiff acknowledges that a copy of the filed
Motion for Reconsideration may have inadvertently not been delivered to the presiding judge.
See Rule 59(g), SCRCP (“A. party filing a written motion under this rule shall provide a copy of
the motion to the judge within ten (10) days after the filing of'the motion.”); §§g also Rule 52(d),
SCRCP (s;ame). The failure to provide a copy to thé pr.esid'ing judge was inadvertent and not
intended to prejudice any party. Defendant’s couﬁsel waé ma.iled a ;:opy of the motion at the
samev time it was mailed to the Clerk of Court and i therefore on notice of the issues raised in the
original Motion for Reconsideration, Plaintiff thereby requests that the Conrt relieve him from
the dismissal of Iis Motion for Reconsideration under Rule 60(b)(1), SCRCP.

“The ten day requirement of Rule [59] is... a xule of limitation, not a n;lg ofjur_isdictimi
tand] does not affect the jurisdiction of the court.” lnxe Beard; 359 S.C. 351, 358, 597 S.E.2d

835, 838 (Ct. App. 2004) (quoting Standard Fed, Sav. & Loan Assn v. Mungo, 306 S.C. 22, 26

n 1,410 S E2d 18,200, 1 (‘Ct.App.1991)). Rules 52(&) and 59(g) arelthus more i, the nature of
rules desigued for the court’s administrative convenience and are not meant to bs inflexible rles
of jurisdiclion. Cf, Fed. R. Civ. P. 52 and 59 (no reguirement for attorney se'xvice of motion on
presiding judge); cf. also Rule 59(g), A.R.Civ.P. ( “Presentation of any post-trial motion to a
judge is not xequired in oxder to perfect its making” under Alabama version of Rule 59). Given
the lack of prejudice on Defendant, Plaintiff asks this Court to consider his Motion fox

Reconsideration on its merits.
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I Plaintiffs delivexy and filing of the original Motion for Reconsideration meets the
filing requirements of Rules 52(b) and 59(e).

The relevant dates in this case for_ consideration. of the timmeliness of the Motion. for

" Reconsideration are as follows;

October 30, 2013 — Oxder signed by the Court (Bx. B, Order of Oct. 31 2013)

October 31, 2013 — Order filed with the Clerk of Court (Ex. B, supra) and emmled by
Ashley Wheeling-Goodson, law clerk to the Honorable DeAndrea G. Benjamin, to
Plaintiff’s counsel (Ex. C, E-mail of Oct. 31, 2013}

November 4, 2013 — The Order of October 31, 2013 was mailed by the Clerk of Court by
First Class Mail fo Plaintiff’s attoxneys or placed in attorney’s box (Ex. D, Form 4 order); -

Novesnber 8, 2013 — Plaintiff’s attorney mailed oxiginal Motion for Reconsideration to
the Clerk of Court and to Defendant’s attorney (Ex. A, Cover letter, Mot. Recons., and
Certif. of Serv.); and

NOVCmbf:l 15, 2013 Clerk of Coust filed Plaintiff’s original. Motlon for Recons1dcrat10n
(See Ex. A, Mot. Recons.)

Rule 52(b) states:

Upon motion of a party made not later than ten. (10} days after receipt of written
notice of entry of judgment, the court may amend its findings or make additional
findings and may amend the judgment accordingly . . .

_ Rule 52(b), SCRCP.

Likewise, Rule 59 regarding Amerndment of Judgments states in patagraphs (b) and (e):
" In non-jury actions the motion shall be made not fater than 10 days after the

receipt of written notice of the entry of judgment or of the filing of an order

disposing of the action, if no judgment has been entered...A motion to alter or

amend the judgent shall be sexrved not later than ten (10) days after receipt of

written notice of the entry of the order.

Rule 59(b) and (e), SCRCP.

‘

* See Wilson v. Dollar General Corp., 2012 WL 1144616, at *2 (W.D. Va. April 5, 2012)
(explaining that Rule 52(b) applies ouly to judicial findings made in-non-jury actions and is thus
a trial rule, while Rule 59(e)-applies to orders following motions for summary judgment; court

3
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The South Carolina Supreme Cburt has interpreted a Rule 59(b) motion to alter or amend
the judgment as being “mede” when the motion is placed in the mail for service on opposing
counsel. Curtis v. Blake, 381 S.C. 189, 191,672 S.E2d 576,‘57’7‘ {2009). In that case the Court |
specifically stated as follows:

The questioﬁ heze is whether the post~triz;l moﬁoﬁ w';s made”‘ at the time it was

filed with the conrt or when it-was served on opposing counsel. We find the

niotion was “made” when it was placed in the mail for service on opposing

cournsel, ot
Curtis v. Blake, 381 8,C. at 191, 672 S.E. 2d at 577.

In this case, the Motion for Reconsideration was mailed on ﬁOVeznber 8, 50 13 as
e‘vi&enced by the Certificate of Service of Monicé M Sutton, paralégal to the Grimsley Law
Firm, LLC. November 8 is eight days from the date the Order was filed, and nine days fiom {he
date the Oxder was signed by the Honorable J udge‘Benj amin. Regardless of whether the date of
signing, filing, or e-mailing to the attorneys of record is used’, Plaintiff timely made his Motion
for Reconsideration by serving it on November 8, 2013, which date is within ten (10) days of the
Courf’s October 31, 2013 Order. - |

CONCLUSION

Because Plaintiff “made” his Motion for Réconsideration by 1ﬁailing it fo the ‘Clerk of
Cowrt and opposing counsel within ten days of the October 31, 2013 Order, Plaintiffs Motion
for Reconsideration was timelj Therefore, Plaintiff would ask this Court to review his original

Motion for Reconsideration and grant the relief requested based on the merits of the case.

recognized a motion filed under both rules may be considered under standard applicable to Rule
39()-

3 See Bowman v. Richland Mem, Hosp., 335 S.C. 88, 91,'515 S.B.2d 259, 260-61 (Ct. App.
1999) (holding order is not final until.date it is entered by clerk of court for purposes of .
calcutating 10-day filing reqmrement)
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July 31,2014
Columbia, South Carolina.

Edward L. Grimsley / [ PR
Eric Wm. Ruschky

Attorneys for Plaintiff

GRIMSLEY LAW FIRM, LLC

Post Office Box 11682

Columbia, South Carolina 29211

Telephone: (803)233-1177
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i Exhibit A

GruvisLEY Law Firu, LLC Qg‘bﬁ(@s u 1o Sicaet
Attomeysntian /\\3 / c;mmm{%(égjgf{a 20204

Q) Q}‘ Telephone (803) 2334177
Facshio (603} 233-0708

FatweadL Gl . e

BetjaninE Grinsiey : % Alsoadmitiedin North Cacsina

Novemmber 8, 2013 - %
UQ \\ 0§

The Honorable Jeaneite McBride

Clesk of Court, Richland County '

Post Office Box 2766

1701-Main, Streef, Room 205
_ Columbla, Southaxolina29702~2766

Re;  Edwin M, Smi_th, Jrovs. David A, Fedox, et al.
Cage No,: 2001-CP-40-4203

Dear Ms. McBride:

Buclosed please find the 6ngmals aod one copy each of Plaintiff's Moﬁmi for
Recousitferation, and Cerfiticate of Service in conheclion with the above-referenced mafter,
Please Sl and retun the clocked coples in the envelope provided.

X appreciate your assislance jn this matfer,

Sincerely,

ce: Leo A. Dryer, Bsq,, Attortiey for Plaintiff

ELG/muis
Enclosutes

dhw@ogmm L@ RCowrss. 05, B




STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON
PLEAS A
3 ) RIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) -
) G &3
EDWIN M. SMITH, IR,, 5 CIA#2001- 09407:4203* ;Lj
N C“ a2
Plaintiff, ) B B
) CERTIFICATE QF%ER{?IC}}Y, >
] ) . V8. ) u)(n% (“ 7
DAVID A. FEDOR, ) o1 ny :g!_:;-
) e o
Defendant. ) "
)

.

The undersigned hereby certxﬁes that she caused a copy of the MOTION FOR
RECONSIDERATION, filed in. the abovg-captioned oase; to be served, via United
States Mail, on the party listed below this { day of August, 2014:

Leo A. Dryer, Bsq,
DRYER LAW FIRM
Post Office Box 11567
Columbia, SC 29211
Attorney for Plaintiff

\m(f\’\k_q_\ i b l ] L
Monica M. Suttan
Paralegal '
Grimsley Law Firm, LLC,
Post Office Box 11682
Columbia, South Carolina 29211
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2001-CP-40-4203

BDWIN M. SMITH, TR. oo seessessrssesscsseesssssssssss s sessesbvesens s APPELLANT,

V.

DAVID A. FEDOR, wovvvevrmasnimssesssssssossssssssssasessssssssmsssmsssssssssssssssassssssssssssssssesss RESPONDENT.
NOTICE OF APPEAL

Edwin M. Smith, Jr. appeals the order, of the Honorable DeAndrea Gist Benjamin dated
October 31, 2013 (a copy which is attached as Exhibit A). [This appeal is taken from the Order
of the Honorable DeAndrea Gist Benjamm, dated July 22, 2014, which denied Appellant’s
motion to alter or amend the judgment (a copy of which is attached as Exlublt B). Appellant
received written notice of entry of this 01(161 on July 28 2014.] '

August 21,2014

Ux/@éumM M. /VLﬁ‘WAM
Wiltiam M. Hogan (S.C. Bér #65272)
James R. Gilreath (S.C. Bar #02133)
THE GILREATH LAW FIRM, P.A.
110 Lavinia Avenue (zip 29601)

P.0. Box 2147 T B N
Greenville, SC 29602

AUG % 5 2014
50 Court of Appeals
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OTHER COUNSEL OF RECORD:

Edward L. Grimsley

*Eric Wm. Ruschky
GRIMSLEY LAW FIRM, LLC
1703 Lautel Street (zip 29201)
Post Office Box 11682 '
Columbia, SC 29211
Telephone: (803)233-1177
egrimsley@grimsleylaw.com
muschky(@aol.com

ATTORNEYS FOR APPELLANT

Leo A. Dryer, Jr.

DRYER LAW OFFICES

P.O. Box 11567

Columbia, 3C 29211
“Telephone: (803) 926-1235

pdryer(@ss.rr.com

- ATTORNEY FOR RESPONDENT

Telephone: (864) 242-4727
Fax: (864)232-4395

‘bhogan@gilreathlaw.com

iim@gilreathlaw.com

ATTORNEYS FOR APPELLANT

RECEIVE])
AUG 2 5 204
SC Court of Appeals
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’ T'ORM 4
STATE OF SOUTH CAROLINA . JUDGML  'IN A CIVIL CASKE

CQUNTY OF RICHLAND .
IN THE COURT OF COMMON PLEAS CASE NUMBER: (01CP4004203R
Edwln M Jr Smith David A Fedor
T Edwards A G & Sons Incorpotated
PLAINTIFE(S) : " DEFENDANT(ES)
Submitted by ' Attorney for 1 [T Plaintiff [[] Defendant or [T Self-Reprosented Litigant

DISPOSITION TYPE (CHDCK ONL‘)
{1 JURY VERDICT. Thls actlon cams before the court for a flal by juty. The issues have been trled and a verdict rendcreg

] DECISION BY THE COURT. This action came to trial or hearving before the court, 'The issues havc&een h]@i or hea(d‘and a
decision rendered, ?},.

[l ACTION DISMISSED (CHECK REASON): [ ] Ruls 12(b), SCRCP; Rt 41(a), SCRCP (%1 Nm@t), ¥,
7] Rule 43(%), SCRCP (Settled); 7] Other QT —

{1 ACTION STRICKEN (CHECK REASON}: [T Rule 40()), SCRCP; ] Bankruptey; P o ‘\ﬂ o
{1 Binding arbitration, subject to right to restore lo confivm, vacate or modify arbiteation award; [ Ot\bel L 12

(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): s T =
(T Affinmed;  [_] Roversed;  [_]Remanded;  [] Other D :"/

NOTH:  ATTORNBYS ARR RESPONSIBLE FOR NOTIBYING LOWEBR COURT, TRIBUNAL, OR ADMINISTRATIVE AGB]\CY ok mcuu‘cou i

) RULING IN THIS APPBAL,

AT IS ORDERED AND ADJUDGED: X See attached order (formal order to follow) 1] Statement of Judgment bf fie Court

ORDDR INFORMATION

This order [_] ends [] does not end the case,
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property ov 1€ any amount should be enrolled, If there
is no judgment information, indicate “N/A™ in one of the boxes below,

Judgment i Favor of (List name(s) below) | Judgment Agalust (List name(s) below) | Judgment Amounut To bo Enrolled
- : = [

8

$

If applicable, describe the property, including tax map information and address, reforenced in the order:

The judgment lnformauon above has been provided by the submitiing party., Disputes coticerning the amounts contafued I this form may be
: addrcsscd by way of motlen pursuant fo the SC Rules of Civii Pracedure. Amounts ta be computed such as intotest or additional taxable costs not

/avaﬂab)c at the thme the form and final order are submitied to the fudge may be provided to the clerk, Nofe: Titlo abstractors and resoarchers
“should rofer to the official court ovder for judgnient detalls, .

Cireuit Court Judge ~ Judge Code Date
Xor Clerk of Court Office Use Only
This judgtuent was entercd on the day of y 20 and a copy mailed first class or placed in the appropiiate

attorney’s box on this 4 November 2013 to attorneys of record of to partles (when appeating pro se) as folows:

JamesnR, Gilreath Edward L, Grimsley Leo A. Dryer Jr.

ATTORNEY(S) FOR THE PLAINTIRE(S) A , -A"’I;’I:ORNEY(S) FOR THE DEFENDANI‘(S)
Court Reporter Clorlc of Court :
N . V )
gmmwg; /
AUG 2 5 2014

86 Court of Appeais | SCANNED

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA

) COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) :
) Case Number: 2001-CP-40-4203
EDWIN M. SMITH, IR, )
.(‘:,, 2
: ) N ?.53
PLAINTIFF, ) -
) oM 2 L
Vs ) : O
DAVID FEDOR ) e B
. ) . ‘%f) -(_;1 - @
DEFENDANT, ) @ T
)

This ‘matter came before the Court on August 26, 2013 at 4 hearing on Defendanl’s

motlion Lo be relieved from a ¢confession of judgment. Present at the heariné were Bric Ruschky,
Esquire, counsel for Plaintiff, and Leo A. Dryer, Esquire, counsel for Defendant. After
considering the law, the memoranda submitted by the parties, the érgumen(s of counsel, and all
matters submitted, Defendant's motion to be relieved from the confession of judgment is

GRANTED.,

BACKGRGUND

This case dates back to the filing of the summons and complaint on December 12, 1998,
However, the underlying merits of the suit are not presently at issue. After several years of
litigation, the Courl was informed by a letter filed on September 26, 2002 that a "mediated
settiement had been reached in the case." Subsequently, on November 4, 2002, an Ord(?r of
Dismissal (with Prcjgdice) signed by The Honorable G. Thomas Cooper was [iled with thé
Court. Thereaft-er, on September 17, 2002, the parties and their atlorneys exccuted a written
instrument titled "Confidential Scttlement Agrcemc.m;" This documenl was never recorded with

the Court. -The Defendant also executed a Confession of Judgment in consideration for the

] et

W

S
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Plaiﬁtiff‘s agreement to release all clyims against him and to dismiss the underlying sult with
prejudlw

" Nearly eleven years after the dismissal of the case, on February 27, 2013, lhe Plaintiff
filed ‘the Confesston of Judgment and a Partial Satisfaction of -Judgment with the Court.
Followlng the entry of the Confession of Judgment, the Defendant filed a motion pursuant to
Rule 60(b)(5), SCRCP (o be relieved from judgment. This motion was filed on April 23, 2013.

A;t the'hearing held on 'Augus[ 26, 2013, Counse! for the Defendant urged the Courl to
consider only the terms on the face of the Confession of Judgment, which provides, in pertinent
parl, that "[t]he Deféndzmt hereby authorizes the entry of -the Order and judgment against
Dofendant, and in favor of Plaintiff, in the principal amount of $350,000.00, Jess any payments
received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-
judgment Interest shall accrue as atllowed by law, until the judgment is paid in full."

Both parties conceded during the hearing that the Defendant has paid an amount in excess
of the $350,000.00 sct forth in the Confession of Judgment. However, Counsgel for the Plaintiff
urged the Court to ;1130 consider certain provisions set forth by (he parties in the confidential
Aseulemen( agreement referenced above. According (o Plaintiff's Counsel, the (erms of the
seltlement agreement would demonstrate to the Court tiat the Defendan( failed to salisfy bis
obligations, as set fOp[‘ll in the settlement agremﬁent; thus, making the chlry of the Confession of
Judgment proper;

DISCUSSION
L ‘Confidential Settlement Agreement

At the (ime the settlement agreemcnl was executed in 2002, Rule 43(k), SCRCP provided
in rclevant part thal "No dgreemen[ between counsel dffcclmg the proceedings in an clL[lOI) shal

be binding unless reduced to the form of a consent order or written stipulation signed by coun%el
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and entered in the record, or unless made in open court and noted upon the record." Reed v.

Associated Investments of Bdisto Island, Inc., 339 S.C. 148, 152, 528 S.E.2d 94, 96 (Ct. App.

2000), Rule 43(k), SCRCP was later amended in 2009 to provide a third method for creating an

enforceable settiement agreement, which permits parties lo a settlement 10 reduce the agreement
to a wriling signed by the parties andAtheir counsel.

In this matler, 'the parties acknowledged that the 2002‘confidpntial seltlement agreement

was never entered into the record. Consequently, the parlies failed 1o adhere to the version of

Rule 43(L) SCRCP in effect at the time of the execution of the ‘;eltlemcnl which renders the

purported confidential settlement agreement not binding on this Court. S__ e Buckley v. Shealy,
: 370 S.C. 317, 322, 635 S.E.2d 76, 78 (2006) ("Because the purportcd agreement the parties
reached following mediation was neither entered into the court's record nor acknowledged in
open court and placed upon the record, Rule 43(k), SCRCP, plainly provides that the agreement
is unenforceable."). Assuming arguendo that, 2002 confidential seltlement agrecment complied
with the 2009 amendment of Rule 43(k), SCRCP because it was reduced lo writing and signed

by the partics and their counsel, the agreement is still unenforceable because the amendment was

prospective and not retrospectivc; in nature. See Hercules Ine. v. S.C. Tax Comm'n, 274 S.C.
137, 143, 262 S.E.2d 45, 48 (1980) (statutes are fo be construed prospectively unless there is an
express provision or a clear legislative intent to the contrary). As a result, the Court will not
consider the terms of the confidential settlement agreement execuled by the parties.
1L Confession of Judgment
Confessions of judgment share the legal significance of a judgment entered by the Court,

"Though no adjudication is in fact required in entering a judgménl of confession without action,
o it l_xas all the qualities, incidents, and attributes of other judgments, and céxmo(bc valid unless

RECETVE]) |

UG 25 2014

80 Court of Appuals
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entered in a court which might have legally pronounced the same judgment in a contested

action.” Triangle Auto Spring Co. v. Gromlovitz, 270 S.C. 386, 389, 242 S.E.2d 430, 431

(1978) (quoting Ex parie Ware Furniture Co., 49 S.C. 20, 27 S.E. 9 (1897). Rule 60(b)(5),

SCRCP provides that a judgment can be sel aside if the judgment has been satisfied, Petry v.

Heirs al Law of Gadsden, 357 S.C. 42, 48, 590 S.B.2d 502, 505 (Ct. App. 2003).

The confassionvofjudgmenl al issue provides that "[t]he Defendant hereby authorizes the
entry of the Order and judgment against Defendant, and in .fa.vér..of Plaintiff, in the principal
amount of $350,()00.()0, less any payments received by Plaintiff from Defendant through (he date
of filing hereof." At the Hearing, both of the parties agreed that the Défendant ‘has in fact paid
more than $350,000.00.- Thus, I find that the judgnient was satisfied, and the Defendant is
entitled to be relieved from the confession of judgment.

ORDER

For the foregoing reasons, Defendant's Motion for Relief from- the Confession of
Judgment is GRANTED.

AND IT 1S SO ORDERED.

o

DeAndrea Gist Benjamin
Presiding Judge

" Qctober -/0,2013
Columbia, South Carolina

EIVED,
AUG 2 5 201
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' : FORM 4 L

STATE OF SOUTH CAROLINA . - JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND

IN THE.COURT OF COMMON PLEAS CASE NUMBER: 2001-CP-40-4203K
Edwin M. Smith, Jr. . . David A. Fedor

PLAINTIFFS) + T DEFENDANT(S)
’—gjbmitted hy: Attorney for : [| Plaintiff [ | Defendant or [ | Self-Represented Litigant

ot DISPOSITION TYPE (CHECK ONI)
[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tred and a verdict rendered.

[0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues havebgen tgd or heard and a
. * decision rendered. o=
[l ACTION DISMISSED (CHECK REASON):  [[]Rule 12(b), SCRCP; [ ] Rule 41(a), SCRCP (Yal. N’éﬂuit); =
[ Rule 43(k), SCRCP (Settled);  [] Other : N R
[} ACTION STRICKEN (CHECK REASQON}: [] Rule 40(j), SCRCP; [] Bankruptey; O o =
[ Binding arbitration, subject to right to restore to confirm, vacate or' modify arbitration award;'.'@ the?™> Z;
1 DISPOSITION OF APPEAL TO THE CIRCUIT COURY (CHECK APPLICABLE BOX): | ez g ] (c,;’
[] Afficmed;  [T]Reversed; [ ] Remanded; [ Other - , x'-tm.:.i’ - 7
"?TE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY'C ’{‘tﬁm CReurr céﬁkl‘
RULING IN THIS APPEAL. o o2

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) [] Statement of J udgmeﬁ?ﬁ?y the Coutt:
' ORDER INFORMATION

"8

gLl

3

A

This order [} ends [_] does not end the case.
Additional Information for the Clerk : Motion for Reconsideration has been denied because the Court did not receive a copy of
* the motion within ten days of the motion being filed. ~

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
. $
$
$

The judgment information above has been provided by the subsmitting party. Dispules concerning the amounts contained in this form may be
~ddressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
Jailable at the time the form and final order are submitted fo the judge may be provided fo the clesk. Note: Title abstractors and researchers

should refer to the official court Wi&—’ /
Cirenit Court Judge - / - Judge Code 2161 Date 7"‘ %{9"’/ /

For Clerk of Couxt Office Use Only

This judgment was entgied onthe . dayof _ . o¢ ,20 and a copy mailed first class or placed in the appropriate
" attorney’s box on this day of {2 AM An. , 20 ! LI o attorneys of record or to parties (when appearing pro se) as follows:
Edwin L. Grimsley _ Leo A. Dryer

ATTORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FQK T

Court Reporter Clerk of Court

soRp forn 4C (102011) | o %@‘ NNE@
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RECEIVEL)
THE STATE OF SOUTH CAROLINA OCT 16 2015 |

* In The Court of Appeals
" SC Court of Appeals

APPEAL FROM RICHLAND COUNTY
" Court of Common Pleas

The Honorable DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2001-CP-40-4203

EDWIN M. SMITH, TR oevroiresrimecisnesessissnsissssissisisssssssssssssssaesmens ossssssesssssssins APPELLANT,
V.
DAVID A, FEDOR, ...oovunnee. et sttt a ettt s et s e e e re s st e ass st st ren et RESPONDENT.

PROOF OF SERVICE OF NOTICE OF APPEAL

This is to certify that I have this day served counsel for the Respondent in the foregoing
matter with a copy of the foregoing NOTICE OF APPEAL by depositing same in the United
States Mail with adequate postage affixed thereon to ensure delivery, addressed as follows:

Leo A. Dryer, Jr.

DRYER LAW OFFICES

P.O.Box 11567

Columbia, SC 29211

ATTORNEY FOR RESPONDENT

August 21,2014

/A/l/zdﬂ/m«‘ M " /6 ‘VBg‘/fl/u\‘
William M. Hogan (S.C. Bar #65272) sys wig w8/ LS
Tames R. Gilreath (S.C. Bar #02133) 1%, E*‘Q-JR”’“-VB:" E)
THE GILREATH LAW FIRM, P.A. ok o
110 Lavinia Avenue (zip 29601) AUG 2 o 2018

50 Court of Appeals
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P.0O.Box 2147

Greenville, SC 29602
Telephone: (864) 242-4727
Tax: (864) 232-4395 .

‘bhogan@gilreathlaw.com

iim@gilreathlaw.com

ATTORNEYS FOR APPELLANT

Edward L. Grimsley

Eric Wm. Ruschky
GRIMSLEY LAW FIRM, LLC
1703 Laurel Street (zip 29201)
Post Office Box 11682
Columbia, SC 29211
Telephone: (803) 233-1177
egrimsley@grimsleylaw.com

mruschky(@aol.com

ATTORNEYS FOR APPELLANT
E@E CETVE )
AUG 2 5 2014
8 Court of Appagls
2
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Certificate of Counsel

The undersigned hereby certifies that the Amended Record on Appeal contains all
material proposed to be supplemented by any of the parties and not any other material.

October {3 , 2015

Jilop 1. Mg
William M. Hogan (S.C. Bar No. 65272)
James R. Gilreath (S.C. Bar No. 02133)
THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue (zip 29601)

P.O. Box 2147

Greenville, SC 29602

Telephone: (864) 242-4727
ATTORNEYS FOR APPELLANT
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