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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS.

) C/A No.: 2014-CP-07-0829
COUNTY OF BEAUFORT )
: Jcn‘olldv France, )
Plaintiff, )
) .
v. ), T
| A ) ORDER GRANTING CLUB ‘;j
Club Development, Inc., John H, ) DEVELOPMENT, INC, JQ._I!N H&
Barretl, individually, Barrett Investment ) BARRETT, AND BARRETT’ -
‘Properties, LLC, Woodbuxy Propertics, ). lNVESTMFN'] INC.’S MOTION
Inc., Taliulerro Corp Talialerro Corp ) TO. DlSMlSS ) : =
d/b/n/ Woodbury Propertlcs Coistal ™ ) ™
Foundation, Inc., Harbor Homes, and” ) 0
John Dogs 1.~ 10, ). ":
b

Thm maltcr comc<: bLlorc lhe"

urt upon mohon by dcfcndanls Club Developnunt Inc.,

John H. Barr clrund Bam.ll Investment Properlu.s (col]eclxvely 'Dcfcnd'\nls”), seekmg to dlsmnss

the t.lmmn asiserted by Pliintiff in lhe '1bow.-c.1plloncd “CHSE; lor a foilure’ by Plnmlll I1o assert:

those claims thhm lhc rclcvnnl pcnod ol rcpos-.n, pursuam to S C -Code. Ann, §15-3-640, A

hcunng,pn Defendants” motion wias ‘conducted on p\_fl_;;y '«13_, 2.0.1.5. Bused upon that hearing and

applicable. South Carolina law, (his Court finds that Club Development; Inc., John, H, Barrett and

Barrett Investment Properlics are entitled to ‘u” dismissal of all “claims e.{ccpl for ;gro'ké
negligence!'.

FACTS

PlaintifT, by way of a Summons und Complaint.-filed April 7, 2014, allepes various

' The Partics agree v the »luluu. ol n.puv. ul.xbh\ln.d ins. C Codu Ann §15-3-6:

claim of gross nepligence,

H) dous niat npply 1o.Plaintiffs
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defects in the des.ign and construction of Plaintiffs home on Hilton Head Island. Club
‘Developrﬁem, lnﬁ. sold the Subject Property to Plaintiff,’ |

The Town of Hilton Head Island issued a certificate of occupancy on July 20, 2005,
fbl!owing the final inspection of the residence by its codes official. The certificate of occupandy
references August 24, 2004, as the date of substantial completion.

Defendants’ filed a motion to dismiss, contending that Plaiﬁtiffs claims were subject 10 an |
eight year period of repose. Defendants’ argue that the eight year period of repose applics to all
structures for which certificates of occupancy were issued afler J uly 1, 2005. Plaintiff contends
that the August 2004 date of substantial completion controls which period of limitations lengih
applies. Consequently, Plaintiff argues, the thirteen year period of repose is effective.

Additionally, Plaintiff claims that the Defendants’ use of the statute of repose is limited
by 8.C. Code Ann, §15-3-670 for two reasons: (1) Plaintiff claims Defendants should .be
classified as a developer under S.C. Code Ann. §15-3-670(A), and as a developer the statute of
repose does not apply; and (2) Plaintiff alleges that S.C. Code Ann. §15-3-670(C) limits the
application of the statute of repose'when property damage is not discoverable, with the excrcise
of reasonable diligence, at the time of its occurrence and the damage is a result of exposure 1o an
injury producing substance, element or particle overa period of time. Defendants argue that there
is not a specific exclusion carved out under S.C. Code Ann. §15-3-670(A) for developers and
that a clear reading of “developing real property” should not be read as excluding developers
from the statute of repose.” Further, Defendants argue that S.C. Code Ann. §15-3-670(C)
specifically provides for an exclusion from the statute of repose for personal injuries. Defendants
argue such a broad reading of S.C. Code Ann. §15-3-670(C) as an exclusion for latent pfoperty
damage would eviscerate the protections set forth in S.C. Code Ann. §15-3-640, creating an

<

absurd result.
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Plaintiff further argues that various questions of fact revolve around the issuance of the
certificate of occupancy, and that those questions preclude the granting of Coastal Foundation's

motion.
STANDARD OF REVIEW

A granting of a motion to dismiss under Rule 12(b)(6), SCRCP, is proper "when the
defendant demonstrates the plaintiff has failed to state facts sufficient to constitute a cause of
action in the pleadings filed with the court. "The question is whether in the light most favorable
to plaintiff, and with every doubt resolved in [his) behalf, the complaint states any valid claim for
relief.” Dye v. Gainey, 320 s.C. 65, 67-68, 463 S.E.2d 97, 98-99 (Ct. App. 1995). A Rule
12(b)(6) motion is "directed to the factual and legal sufficiency of the complaint..." Woodell v.
Marion School Dist., 307 S.C. 297, 298, 414 S.E.2d 794 (Ct. App. 1992).

A motion to dismiss premised upon Rule 12(b)(6) is converted to a motion for summary -
judgment if the moving party submits matters outsjde the pleadings to, and not excluded by, the
Court. Rule 12(b), SCRCP. Summary judgment is proper when there is no genuine issue as to

any material fact and the moving party is entitled to judgment as a matter of law.
ANALYSIS

Notwithstanding the arguments presented by Plaintiff, the issues before this Court are

clear:
1. Whether Plaintiff's claims are subject to an eight or thirteen year period of repose.

If the period is thirteen years, Plaintiff has clearly asserted his claims within the
statute of repose, and the claims will be allowed to proceed. Conversely, if the
claims are subject 10 the eight year period, Plaintiff's claims have been asserted

PN

clearly outside of the statute, and are therefore subject to dismissal.
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2. Whether the statute of repose is applicable to a developer.
3. Whether the exclusion frmﬁ the statute of repose outlined in S.C. Code Ann. §15-
3-670(C) is limited 1o an action for personal injury or whether an action for
~property damage is also excluded. The present action is not one for personal
‘injury, and_ if the exclusion listed in S.C. CodeA Ann, §15-3-670(C) is only
"applicable to act.i.ons in personal injury, ‘then | }the Plaintims claims against

Defendants are subject to dismissal.

Consequently, the questions before the Court are based in the law, and the outcome of thé
within motion can be determined merely by deciding which period of repose applies and whether
S.C. Code Ann. §15-3-670 applies under the present circumstances. Therefore, it is appropriate

for this Court to rule on the within motion at this time.

The cardinal rule of statutory mterpretanon is to ascertain and effectuate the intent of the

legxslature Chem-Nuclear Systems, LLC v. S.C. Board of Health and Environmental Control,

374 S.C. 201, 205, 648 S.E.2d 601, 603 (2007). All rules of statutory construction are
subordinate to this rule if the legislative intent can be reasonably determined in the language
used, and that language must be construed in light of the intended purpose of the statute,
McClanahan v. Richland County Coungil, 350 S.C. 433, 567 S.E.2d 240 (2002). "The language -
of a statute must be read in a sense which harmonizes with its subject matter and accords with its

general purpose.” Chem-Nuclear, 374 S.C. at 205, 648 S.E.2d at 603.

When construing statutory language, the statute must be read as a whole and sections that
are part of the same general statutory law must be construed together and each one given effect,

Duvail v. S.C. Budget and Control Board, 377 S.C. 36, 659 S.E.2d 125 (2008). "A statute as a

whole must receive practical, reasonable, and fair interpretation consonant with the purpose,

4
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design, and policy of lawmakers. The real purpose and intent of the lawmakers will prevail over

the literal import of particular words." Floyd v. Nationwide Mutual Ins, Co., 367 S.C. 253, 626

S.E.2d 6 (2006).
Courts will reject a statutory interpretation that would lead to a result so plainly absurd

that it could not have been intended by the legislature or would defeat the plain legislative

intention. Unisun Ins, Co. v. Schmidt, 339 8.C. 362, 368,529 $.E.2d 280, 283 (2000), ’

1. Application of eight or thirteen year statute of repose

Defendants assert that §15-3-640, as amended in 2005, plainly applies to the claims
asserted in the instant litigation, because the Certificate of Occupancy was issued on July 20,
2005, after the effective date of the amended statute, Defendants further assert that the eight year
period of repose expired, at the very latest, on July 20, 2013, eight years afier the Certificate of
Occupancy was issued, and nine mon.ths before Plaintiff filed his Surﬁmons and Complaint.

Plaintiff contends that the August 2004 date of substantial completion controls; and
therefore, the claims are subject to the thirteen year period of repose, Plaintiff also raises other-
issues regarding purporied questions of fact, but as previously stated, because the question
presented is solely one of law, those matters are imelevant to this Court's determination of the

motion before it

Section 15-3-640 currently provides:

No actions to recover damages based upon or arising out of the defective or
unsafe condition of an improvement 1o real property may be brought more than
eight years after substantial completion of the improvement. For purposes of this
section, an action based upon or arising out of the defective or unsafe condition of
an improvement to real property includes:

(1) an action to recover damages for breach of a contract 10 construet or repair an
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improvement to real property;

(2) an action to recover damages for the negligent construction or repair of an
improvement to real property; :

(3) an action to recover damages for personal injury, death, or damage to
property; ' :

(4) an action to recover damages for economic or monetary loss;
(5) an action in contract or in tort or otherwise;

(6) an action for contribution or indemnification for damages sustained on
account of an action described in this section;

(7) an action against a surety or guarantor of a defendant described in this section;

(8) an action brought against any current or prior owner of the real property or
improvement, or against any other person having a current or prior interest in the
real property or improvement;

(9) an action against owners or manufacturers of components, or against any
person furnishing materials, or against any person who develops real property, or
who performs or furnishes the design, plans, specifications, surveying, planning,
supervision, testing, or observation of construction, or construction of an
improvement to real property, or a repair to an improvement to real property.

This section describes an outside limitation of eight years after the substantial
completion of the improvement, within which normal statutes of limitations
continue to run.

A building permit for the construction of an improvement to real property must
contain in bold type notice to the owner or possessor of the property of his rights
under this section to contract for a guarantee of the structure being free from
defective or unsafe conditions beyond eight years after substantial completion of
the improvement. The Department of Consumer Affairs shall publish in
conspicuous places the right of an owner or possessor to contract for extended
liability under this section. Nothing in this section prohibits a person from
entering into a contractual agreement prior to the substantial completion of the
improvement which extends any guarantee of a structure or component being free
from defective or unsafe conditions beyond eight years after substantial
completion of the improvement or component.

For any improvement to real property, a certificate of occupancy issued by a
county or municipality, in the case of new construction or completion of a final
inspection by the responsible building official in the case of improvements to
existing improvements, shall constitute proof of substantial completion of the
improvement under the provisions of Section 15-3-640, unless the contractor and
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owner, by written agreement, establish a different date of substantial completion.
Section 15-3-640 was most recently amended by 2005 South Carolina Laws Act
27. The 2005 Act reduced the period of repose from thirteen to eight years, and
added a final paragraph establishing the Certificate of Occupancy issuance date as
the "default" date for Substantial completion. The statute was ‘otherwise largely
unchanged. ’

Section 16 of Act 27 addresses the date of cnactment, and establishes: that the
amendments to §15-3-640 "take effect on July 1, 2005, and appl[y] to improvements to real
pfépeny for which certificates of occupancy are issued by a county or muni'cipalily. or
completion of & final inspection by the responsible,. local building official after the effectjve
date."

Plaintiff, in arguing that the date of substantial completion controls the length of the
period of repose, conflates when the period of repose begins to run with the length of the period
of repose. By the plain language of §15-3-640, the period of repose (whether eight or thirteen
years) begins to run at the date substantial completion is achieved. However, according to the
plain languege of Act 27, the certificate of occupancy issuance date determines whether the
period of repose is eight or thirteen years. These provisions are unambiguous and capable of only
one interpretation. Therefore, because the certificate of occupaney was issued afier the eight year
period of repose took effect; Plaintiff’s claims are subject to that ei ght year period and therefore
must be dismissed. |

- To further demonstrate the distinction between the certificate of occupancy issuance date
and the date of substantial completion, the General Assembly explicitly recognized distinctions
between the two. Notably, the final sentence of the amended statute stales:

[A] certificate of occupancy issued by a county or municipality, in the case of

new construction or completion of a final inspection by the responsible building

official in the case of improvements to existing improvements, shall constitute

proof of substantial completion of the improvement under the provisions of

Section 15-3-640, unless the contractor and owner, by written agreement,
establish a different date of substantial completion.
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This sentence clearly demonstrates thﬁt the General Assembly was aware of distinctions between
the two terms. Had, as Plaintiff suggests, the General Assembly considered substantia)
- completion to be the same as the issuance date of the certificate of occupancy, the above
sentence woﬁld be superfluous. Courts must presume that .the legislature intended to accomplish

_something when enacting a statute, Denene, Ine. v. City of Charleston, 352 S.C. 208, 212, 574

" $.E.2d 196, 198 (2002).

Keeping in mind the recognized distinction between the certificate of occupancy issuance
date and the date of substantial completion, this Court returns to the enactment language of Act
27, which provides that the eivght year period of repose applies to all improvements for which

certificates of occupancy were issued after July 1, 2005,

2. Applicability of the statute of repose to a developer

Plaintiff argues Defendants should be classified as a developer under S.C. Code Ann,
§15-3-670(A), and as a developer the statute of repose does not apply because the Plaintiff
alleges that Defendants were engaged in “developing real property” at time the defective
improvements occurred. While no evidence has been provided establishing Defendants as a
developer, the question before the court is simply whether the exclusion under §15-3-670(A)
applies to dgvelopers asa whole,{ and is therefore proper to consider as a matter of law.

Section 15-3-640(A) provides:

The limitation provided by Sections 15-3-640 through 15-3-660 may not be
asserted as a defense by a person in actual possession or control, as owner, tenant, e
.or otherwise, of the improvement at the time the defective or unsafe condition
constitutes the proximate cause of the injury or death for which it is proposed to
bring an action, in the event the person in actual possession or control knows, or
reasonably should have known, of the defective or unsafe condition. The
limitations provided by Sections 15-3-640 through 15-3-660 are not available as a
defense to a person guilty of fraud, gross negligence, or recklessness in providing
components in furnishing materials, in developing real property, in performing or

g ' R Pape 8 of 11



furnishing the design, plans, speéiﬁca!ions, surveying, planning, supervision, -

testing or observation of construction, construction of, or land surveying, in

connection with such an improvement, or to a person who conceals any such

cause of action,

It is clear from the plain language of the statute that the General Assembly intended that
an.action in “fraud, gross negligence, or recklessness”_occuﬁing at the time of the listed
activities is exclude;l_ from the statute of repose. If the court wére to accept the argument of
Plaintiff, then land surveyors, éngineers, contractors, land planners and almost every other
individual involved in the construction of an improvement to real property would be excluded
from the statute. When read in context with the subject matter of the statute, it is clear that the
General Assembly would not provide a limitation on a cause of action against a class of ﬁeOplc,
only to exclude that very action in the same title. Such an interpretation leads to an absurd result

because and would eviscerate § 15-3-640. The rules of statutory interpretation will not allow
such a readiﬁg. Therefore, this coﬁrl finds that-the exclusions from the statute of repose listed in

§ 15-3-670(A) are solely for claims of “fraud, gross negligence, or recklessness,” and a separale

exclusion for developers does not exist.

3. Applicability of the statute of repose to actions for property damage resulting as
described in S.C. Ann. § 15-3-6 70(C)

Plaintiff alleges that S.C. Code Ann. §15-3-670(C) limits the application of the statute of
repose when property damage is not discoverable, with the exercise of reasonable diligence, at
the time of its occurrence and the damage is a result of exposure 1o an injury producing
substance, element or particle over a period of time.

Section 15-3-640(A) provides:

The limitation provided by Section 15-3-640 may not be asserted as a defense to
an action for personal injury, including a personal injury resulting in_death, or
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property damage which is:

(1) by its nature not discoverable in the exercise of reasonable di ligence at the
time of its occurrence; and :

(2) the result of ingestion of or eXposure to some toxic or harmful or injury
producing substance, element, or particle, including radiation, over a period of
time as opposed to resulting from a sudden and fortuitous trauma.,

Sim»il'ar to the court’s earlier analysis, ‘rcading §'15-3-670(C) to create an exclusioﬁ for
latent pfopeny damage would co.r‘nplét‘ely obvialé the effect of the statuté | of répose for
improvements to real property. By parsing §15-3-670(C), Plaintiff has argued that a cause of
action for “property damage” is excluded. However, when §15-3-670(C) is read in its entirety, it
is clear that the intent of the exclﬁsion therein is for actions arising in personal injury, The
references to “ingestion,” “toxic” and “injury producing” substances, and “trauma” all suggest
personal injury. Additionally, if both latent personal injury claims and property damage claims
are excluded fmm the statute of repose, as Plaintiff suggests, then the statute of repose would be-
‘inapplicable to actions resulting ﬁom defects in improvements to real property, which is itself
the purpose of the statute. Such a broad reading of §15-3-670(C) as an exclusion for latent
property damage would completely rid all defendants of the protections set forth in §15-3-640,
creating an plainly absurd result. When considered as a whole and in context with the other code
sections referenced, the only reasonable interpretation of §15-3-670(C) is that it provides for an

exception in the case of a personal injury arising out of the circumstances stated in §15-3-

670(C)(1) and (2).

In applying the rules of statutory construction, the unambiguous interpretation of the Act
requires finding that the General Assembly clearly and unequivocally established an eight year
period of repose for all improvements whose Certificates of Occupancy were issued afier July 1,

2005. Therefore, because the Certificate of Occupancy for the subject residence was issued July
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20, 2005, the eight year period of repose must apply to the subject residence. Further, -the
exclusions raised by Plaintiff are inapplicable in this case. The motion of Club Development,
Inc,, John H. Barrett and Barrett Investment Properties hereby is granted as to all causes of -

action except for Plaintiff’s claim in gross negligence. IT IS SO ORDERE

By:

Beaufort, SputlyCarolina The Honérable arvin H. Dakes, 111

14
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOURTEENTH JUDICIAL EIRE%(T
C.A. No. 2014-CP-07. /

S e

COUNTY OF BEAUFORT
- JERROLD FRANCE,
Plaintiff,

)
)
)
)
Vs. ) _
S ’ ) COMPLAINT
CLUB DEVELOPMENT, INC., JOEN H. )
BARRETT, individually, BARRETT )
INVESTMENT PROPERTIES, LLC, )
WOODBURY PROPERTIES, INC., )
TALTAFERRO CORP., TALIAFERRO )
CORP. d/b/a WOODBURY PROPERTIES, )
COASTAL FOUNDATION, INC,, )
HARBOUR HOMES, and JOHN DOES 1. )
10, )
)
)
)

Defendants,

The Plaintiff, Jerold France _(“P]aintiﬂ”), cbmplaining of the Defencfants above named,

would respectfully show unto this Honorable Court as follows:
PARTIES AND JURISDICTION

1, Plaintiff is a citizen and part-time resident of Beaufort County, South Caroliga,

2, This matter involves the design and construction deficiencies exiSting at the
Plaintiff's residence located at9 Whistlizjg Swan Rd., Sea Pineg Plantation, Hilton Head Island,
Beaufort County, South Carolina (“Subject Propei‘ty").

3. Defendant, Club Development, Inec,, is, upon information‘ and belief, a corporation
organized and existing pursuant to the laws of a State other thap South Carolina and conducted

business, in whole or in part, at all times relevant hereto in Beaufort County, Sauth Carolina,

112
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4, Defendant, Barrett Investment Properties, LLC, is, upon information and behef a
corporation organized and exxs’ong Ppursuant to the laws of a State other than South Carolma and
conducted business, in whole or in part, at all times relevant hereto in Beaufort County, South
Carolina,

5. Defendants, Club Development, Inc., and Barrett Investment Propernes LLC
(heremaiter collectively “Club Development” or “Club Development Defendants”) are

| subsidiaries of, mstmmentahnes and/or alter ego entities of each other and ara responsxble for the
condition of the Subject Property and the damages set forth herein below,

6. Defendant, John H. Barrett (hereinafter “Barrett”), is, upon information ang
belief, a citizen and resident of a State other than South Carolina who, at a]l times relevant
hereto, was the CEO, President and/or Principal of Club Development Defendants and did
conduct business in Beaufort County, South Carolina,

7. Defendasit, Barrett, as CEO, President and/or Principal of Club Development, did,
at all times relevant hereto and upon information and belief, commit some or all of the following
particulars to wit: grossly undercapitalize Atlantis, failed to observe corporate formalities of
Club Development, non-payment of Club Development dividends, msolvency of Club
Development, siphoning of funds of Club Development, non-functioning of other officers and
directors of Club Development, absence of Club Development records, Club Development was
merely a fat;ade for the operations of the dominant stockholder, and m_]ushce and fundamenta]
unfairness will exist if the corporate veil of Club Development is not pierced.

8. Defendants, Club Development and Barrett, were, at all times relevant hereto,
engaged in business in Beaufort County, South Carolina for the purpose of acting as developer of

the Subject Property and said Defendants were to hold legal title to certain rea] estate in Beaufort



County, South Carolina, to develop and to construet the Subject'Pmperty on that real .estate, and
to market the Subject Property. This litigation concerns design and construction problems
associated with the Subject Property.

9. Defendant, Woodbury Propernes Inc., is, upon information and belief, a’
corporatlon organized and existing pursuant to the laws of the State of South Carolma. and
conducted busmess in who]e Or in part, at all 'ames relevant hereto in Beaufort County, South
Carohna |

10.  Defendant, Taliaferro Corporation, is, upon information and belief, a corporation
organized and existing pursvant to the laws of the State of South Carolina and conducted
business, in whole or in part, at all Hmes relevant hereto in Beaufort County, South Carolma

11.  Defendants, Woodbury Properties, Inc., and Taliaferro Corporation (hereinafier
collectively “Woodbury” or “Woodbury Defendants”) are subsxchanes of, instrumentalitieg
and/or alter ego entities of each other and are responsible for the condmon of the Subject
Property and the damages set forth herein below.

12. ‘Woodbury Defendants, at all timeg Ielevant hereto engaped m business in
Beaufort County, South Carolina for the purpose of acting as general contractor for the
construction of the Subject Property

13, Defendant, Constal Foundation, Ing, (hereinafier “Coastal™), is, upon information

County, South Carolina for the purpose of achng as the foundation and masonry subcontractor

for the construction of the Subject Property.
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14, Defendant, Harbour Homes (hereinafter “Harbour”), i, upon information ang
belief, a corporation organized and existing pursuant to the laws of the State of South Carolina
and conducted business, in whale or in part, at all times relevant hereto in Beaufort County,
- South Carolma for the purpose of acting as the stucco applicator and subcontractor for the
construction of the Subject Property.

15, Jobn Doe Defendants 1 th:ough 10 Are persons or entities who participated in the
constructmn design, and development of the Subject Property as subcontactors, maten'al
providers/manufacturers, and/or design professionals, whose identities are not yet known to the
Plaintiff,

16.  This Court has jurisdiction over the subject matter and the parties fo this action,

FACTUAL ALLEGATIONS

17.  On August 25, 2003 a building permit was issued for the construction of the -
Subject Property listing Woodbury Defendants as the generai contractor,

18.  On Augnst 26, 2004 substantial completion of canstruction of the Subject
Property was reached.

15.  Upon information and belief, the Subject Property contains numerous design and
construction defects including, but not limited to, the Tollowing;

8. Failure to follow plans, specifications, and/or applicable building code ang
industry standards;

b. Failure to properly install exterior claddin g

¢. Failure to provide proper structural reinforcement;
d. Failure to properly install the foundation;

e. Failure to properly install the structural framing;

f. Feilure to install the pier system;
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g Failure to instal) subfloor;
h. Failure to install floor joists, bearns, and columns;

i. Failure to comply with the appropriate standard of care and applicable
building code; :

J- Failure to properly inspect and/or monitor work of partieg invblved in
designing and constructing the project; A

20. Due to the design. and construction dgﬁcienci_es,b ‘continuous and repeaté;i'_ '.
exposure to hannﬁll condjﬁohs beginning ﬁorﬁ the’datc of substantia] cornpletion,- including
structural failure, resulting in physical and consequential damages, including, but not limited to,
failure of the extedor cladding, deterioration of the interfor, and the creation of lifs safety
hazards.

21. As a direct aﬁd proximate result, Plaintiff hag suﬁ‘ered injuries and continues to
suffer injuries and is entitled to the recovefy of damages in the amount of the cost tp répajr the
Subjept Property, reasonable attomey’s fees, consequential damages, including loss of use and
loss of value, punitive damages where applicable, plus costs and prejudgment and post judgment
Ainterest.

FOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence — Asto Club Development and Barrett)

22.  Eachand every allegation set forth above ig fully incorporated herein,

23. Club Development and Barrett owed a duty to Plaintiff to exercise that degree of
skill necessary to select an architect, engineer and contractor and 1o oversee the Subject Property
and otherwise deliver the Subject Property free of construction defects and designed and built jn

conformity with thas customary and ordinary standards of the building and construction industry,
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24, The deficiencies and defects which exist at the Subject Property are the proximate
and direct result of tha negligence, gross negligence, recldessness, willfulness, and wantonnesg
of Club Development and Barrett in one or more of the following particulars:

a, In failing to, properly select an architect and contractor so
that the Subject Property would be designed and built by
methods of construction and design conforming with
accepted industry standards; : s

b In failing to properly oversee the constriction of the
' Subject Property in order to ensure that all work proceeded
in accordance with the plans and specifications and also in
conformity with the customary and ordinary standards of

the construction industry;

c. In allowing and/or accepting non-conforming or defective
- work;

d. In accepting and performing deficient and/or defective
workmanship and/or materials, without Proper inspection to
insure that the work was correct and in conformity with
industry standards and in accordance with the plans and

_specifications and the manufacturer’s Instructions;

e. In failing to inform the architect and confractor of any
defects found in the Subject Property;

£ 'In placing, marketing and selling the Subject Property in
the stream of commerce; and

g In failing to act as a reasonable and prudent developer would act under
the circumstances then and there Pprevailing. :

25.  On information and belief, Club Development and Barrett, Woodbury
Defendendats, the subcontractors’ superintendent, and the Town of Hilton Head Abuﬂding
inspector inspected the Subjec.t Property but failed to discover the defective work and failed g
comprehend the damage that may result therefrom, which defective work did result in

unintended éonsequences and damages caused by the negligence of the Defendants.
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26.  As a direct and proximate result, Plaintiff has suffered injuries and continues tg
suffer injuries and is entitled tg damages in the amounts equal to the extraordinary repair,
maintenance and reconstruction costs requu-ed and to be required over the expected life of the
SUb_]BCt Property, loss of use and loss of value, design fees and costs, punitive damages
.consequenUal damages, plus costs, preJudgment and post-_)udgment Interest.

FORA SECOND CAUSE OF F ACTION
* (Breach of Warranty of Habitability — As to Club Development and Barrett)

27.  Eachand every allegation set forth above ; is fully Incorporated herein,

28.  Club Development and Barrett represented and wamanted that the- Subject
Property was habitable and of the highest quality. Those Tepresentations and warranties: Wwere
made in connection with the sals of the Subject Proparty

29. Club Development and Barrett have breached sajd warranties by producing and
sellmg to the P]amtlff an inferior and rapidly detenoratmg Subject Proparly,

plagued with
extenswe and severe constmctwn defects and problems

30.  Asa direct and proximata result, Plaintiff hag suffered injmies and continues tq
suffer injuries and is entitled to damages in the amount equal to the extraordinary repair,
. maintenance and reconstruction costs reqmred and to be required pver the expected life of the
Subject Property, loss of use and loss of value, design fees and Costs, punitive damages whers
recoverable, consequential damages, plus costs, Prejudgment and post-judgment interest,

FOR A THIRD CAUSE OF ACTION
(Breach of Express and Implied Warranties - As to Club Development and Barrett)

31.  Each and every allegation set forth above is fully incorporated herein,
32, Club Development and Barett as seller, grantor, and developer made €Xpress and

implied wan'anhes of quality and ﬁtness for intended use,
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33. Club Development and Barrett has breached thejr express and implied warranties
by producing and selling to Plaintiff the inferior and rapidly deteriorating Subject Property,
plagued with extensive and severe éonstruch'on defects and problems,

34. Asa direct and proximate result, Plaintiff has suffered injuries and coﬁtinues to
suffer injuries and is entitled to damages in the amount equal to the extraordinary repair,
maintenance and recénstruction cgéts requixed and to be required over the expectédflife of the |
struf:tufe, loss of | use and loss of value, desfgn fees and costs, punitive damag’és where
recoverable, consequential damages, plus costs, prejudgment and post-judgment interest,

FOR A FOURTH CAUSE OF ACTION :
(Negligence/Gross Negli gence ~ As to Woodbury Defendants)

35.  Eachand every allegation set forth above is fully incorporated herejn,

36.  Woodbury Defendants owed a duty to Plaintiff to exercise that degree of skil]
necessary to develop, construct, supervise, and review the design and otherwise deliver the
Subject Pfoperty free af construction defects and in conformity with >customaxy and ordinary
standards of the building and construction industry,

37. The deficiencies and defects referenced above which exist at the Subject Property
are the proximate and direct result of the negligence and/qr gross negligeﬁce of Woodbnry
Defendants, as general contractor, in c'me or more of the following particulars:

(@ In falhng to properly dex:elop and construct the Subject Property by

(b))  In failing to properly supervise the subcontractors and/or other trades in
order to ensure that all work proceeded in accordance with the applicable
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building codes and the plans and specifications and also in conformity
with the customary and ordinary standards of the canstruction industry;

(c) Inaccepting non-conforming or defective materials;’

() In accepting and performing deficient and/or defective workmanship

manufacturer’s instructions;
e In co'nshﬁctiifg the i?roject in violation of applicable building codes;
() Infailing to construct the Project in good and workmanijke manner; and
(e)  Infailing to act as a reasonabla and prudent General Contractor would

have acted under the circumstances then and there existing,

38.  Woodbury Defendants knew, or should have kmown, that their work wes in breach
of their duty owed to Plaintiff,

39. As a direct and proximate result, Plaintiff has suffered injuries and conﬁ'nues to
suffer injuries and is enﬁﬂed to the -recovery.of damages in the amount of the cost to repair the
Subject Property, reasonable attorney’s fees, consequential damages, including loss of use and
loss of value, punitive damages where applicable, plus costs and prejudgment and post Jjudgment
interest.

FOR A FIFTH CAUSE OF ACTION '
(Breach of Implied Warranty of Workamanship — As 1o Woodbury Defendants)

40.  Each and every allegation set forth above is fully incorporated herejn,
4l.  Woodbury Defendants impliedly warranted that the Subject Property would pe
constructed in accordance with all applicable building codes and standards in a careful, diligent,

and workmanlike manner, free of construction defects, and that all materials and products
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utilized therein would be installed in accordance with manufacturer's instructions and in

accordance with industry standards,

42.  As set forth more fully above, Woodbury Defendants breached the implied

warranty of workmanship,

| 43, As a direct and proximate result, Plaintiff hag suffered injuries and continues to
suffer injuries and is ghﬁﬂed to the recovery of ‘d‘.amages in the 'auiount of the cost to repair the
subjéct property, reasonable attorney’s fees, consequential damziges, including ioss of use and
loss of value, punitive damages where applicable, plus costs and prejudgment and post judgment

interest,

FOR A STXTH CAUSE OF ACTION
(Breach of Express and Implied Warranties — Asg to Woodbury Defendants)

- 44.  Each and every allegation set forth above ig ﬁﬂly}incoxpomted herein.

45, Upon information and belief,'Woodbury Defendants, acted ag general contractor
iﬁ connectio;1 with contracts to build the Subject Property, made express wananﬁés to the effect
that the Subject Property would be free from construction defects,

46.  Woodbury Defendants also imj:]iedly warranted that the Subject Property wonld
be constructed in a careful, diligent, and workmanlike manner, free of construction deficiencies,

47.  Woodbury Defendants breaciled their expressed and implied Wwarranties in the
following particulars:

(8 Infailingto properly construct the Subject Pmperty by deviating from the

(®) Inusingand/or supplying defective materials;

(©)  Ininstalling materials not in accordance with the plans and specifications;
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()  Ininstalling materials in violation of manufacturer’s instructions;

(e)  Inperforming work which violated applicable building codes;

® In failing to properly supervise employees, agents and subcontractqrs to
assure that all work proceeded in accordance with the plans and
specifications and in conformity with industry standards;

(8  Inaccepting defective énd/or non-conforming materials and labor;
(h)  Infailing to construct the Project in a good and workmanlike manner; and

() In providing deficient and/or defective workmanship and/or materials,
without proper inspections to assure that the work was correct angd in
conformity with customary industry standards and in accordance with the
plans and specifications and the manufacturer’s instruction and applicable
building codes, _

43, As a direct and proximats result, Plaintiff has suffered injtn—fes and continues tg
suffer injuries and is .entiﬂe:d to the recovery of damages in the amount of the cost to rebair the
Subject Property, reasonable attorney’s fees, consequential damapes, including loss of use and
loss of value, punitive damages where applicable, plus costs and prejudgment and Post judgment
interest.

FOR A SEVENTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Coastal and Harbour)

49.  Eachand every allegation set forth above is fully incorporated herein,

30.  Defendants Coastal and Harbour each owed duties to the Plaintiffto exercise that
degree of skill necessary to construct and supervise the construction of and review the design of
and otherwise to deliver the Subject Property free of construction defects and bujlt in conformity
with the design and customary and ordinary standards of the Buildihg and construction industry

and the applicable building codes and manufacturers’ installation instructions,
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51,  The deﬁciencies and defects which exist at the Subject Property are the proximate
' and direct result of the negligence, grass negligence, recklessness, willfulness, and wantonnesg
of Coastal and Harbour in one or more of the following particulars:

(a) in failing 1o praperly construct the Subject Property by deviating from the plans
and specifications and/or failing to employ pracnces and methods of construction
confonmng to the customary and ordmary standards of the construction mdustry

(b) in usmg and supplymg defective material;

(c) by installing materials not jn accordance with the plans and Specifications;

(d) by installing materials in violation of manufacturer’s instructions;

- (e) in performing work which vidlated applicable building codes;

(D in failing ta properly 'suﬁervise employees, agents and subcontractors tg ensure
that all woxrk proceeded in accordanca with the plans and specifications and jn
conformty with industry standards .

(8) in accepting defective and/or non-conforming materials and labor;

(h) in providing deficierit and/or defective workmanship and/or matenals without
proper inspections to ensure that the work was correct and in conformity with
customary industry standards and in accordance with the plans and specificationg
and the manufacturer 5 mstruchons,

@) in failing to adequately construct a- foundation, structural framing, structura]
supports, pier system, floor joists, and other Decessary elements to uphold the
structural integrity of the Subject Property;

() in failing to inform the architect and/pr general contractor of the defects in the

plans and specifications; and
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(k) in failing to act as reasonabje and prudent subcontractor would act under the

circumstances then and there existing,

reconstruction costs required and to be required gver the expected life of the structure, loss of use

and loss of value, design fees and Costs, punitive damapes, consequential damages, plus costs,

prejudgment and post-jud gment interest,

FOR AN EIGHTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanship ~ As to Coastal and Harbour)

53. Eachand every allegation set forth aboye is fully incorporated hereip,

54.  Coastal and Harbour impliedly warranted that the Subject Property would he
constructed in accordance with all ?ppiicable building codes and standards in 5 careful, diligent,
and workmanlike manner, free of construction defect;q, and that all materials and productg
utilized therein would be installed in accordence with manufacturer’s instructiong and in

accordance with industry standards,

35.  As set forth more fully above, Coastal and Harbour breacheg the implied warranty
of workmanship.

36.  Asadirect and proximate result, P]aintiff has suffered injuries and continues to
suffer injuries and is entitled to the recovery of damages in the amount of the cost to repair the
Subject Property, reaso'nable attorney’s fees, consequential damages, including loss of use and
loss of value, punitive damages where applicable, plus costs and prejudgment and post judgment

24

interest.

15



FOR A NINTH CAUSE OF ACTION
(Breach of Express and Tmplied Warranties — As to Coasta] and Harbour)

57.  Each and every allegation éet forth above is fully incorporated herein,

58.  Upon information and belief, Coastal and Harbour acted ag | subcontractors in
connection with contracts to build the Subject Property, made express warranties to the effect

that the buildings would be free ﬁom construction defects,

| 59. . Coastal and Harboﬁx_' also impliedly wafranted‘ that the Subject Property would be
constructed in a careful, diligent, and workmanlike manner, free of construction deficiencies,

60.  Coastal and Harbour breached their expressed and implied warranties in the
following particulars; |

(2) In failing to properly construct the Project by deviating from the plans and

specifications and/or failing to employ practices ‘and methods of

construction conforming to ths customary and ordinary standards of the
construction industry; .

® I using and/or suppiying d'cfective; materials;

()  Ininstalling materials not in accordance with the j)]ans and specifications;
(d)  Ininstalling materials in violation of mannfacturer's instructions;

(6)  Inperforming work which violated applicable building codes;

() In failing to properly supervise employees, agents and subcontractors to
assure that all work proceeded in Accordance with the plans ang
specifications and in conformity with industry standards;

(g)  Inaccepting defective and/or non-conforming materials and labor; |

(b)  Infailing to construct the Project iu a good and workmanlike manner; and
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(&) In providing deficient and/or defective workmanship and/or materials,

without proper inspections to assure that the work was correct and in

conformity with customary industry standards and in accordance with the
plans and specifications and the manufacturer’s instruction and applicable
building codes. ‘

(®  In failing to inform the architect and/or developer of ths defects in the
plans and specifications, . .

61, As a direct and proximate result, and consequence of Coastr;l and Harbour’s
breach of their 'exprcés and implied warranties, Plaintiff has suﬂ‘e.red injuries and continues to
suffer injﬁries and ié entitled to the recovery of damages in the amount of the cost to repair the
Subject Property, reasonable attorney’s fees, consequential damages, inciuding loss éf use and
loss of value, punitive damages where applicable, plus costs and prejudgment and post judgment
interest.

WHEREFORE, Plaintiff prays for judgment against the Defendants and is entitled tg
recaver the cost to repair the defects, his attorney’s fees, and damages, consequential damages_, '
punitive damages where.applicﬁble, treble damages, Joss of use and ]osé of value, plus cost and
interest,

JURY TRIAL, DEMANDED.

Respectfully Submitted,
MULLEN WYLIE, LLC

ﬁ/h’ewT

Andrew J. Toney, Esq—_~ -
SC Bar No. 73037

Post Office Box 5969

Hilton Head Island, SC 29938

(843) 785-6969

(B43) 785-6711 (Fax)

dtone ullenwylie.com

Attorney for the Plaintiff

A¢ ,,

April 4, 2014
Hilton Head Island, South Carolina



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOURTEENTH JUDICIAL CIRCUIT
)

COUNTY OF BEAUFORT C.A.No. 2014-CP-07-829
JERROLD FRANCE, )
: )
Plaintiff, )
) PLAINTIFE'S MEMORANDUM IN
Vs, ) OFPOSITION TO CLUB DEVELOPMENT,
A ) INC.'S, JOHN J, BARRETT'S, BARRETT
CLUB DEVELOPMENT, INC., JOHNH. ) INVESTMENT PROPERTIES, LLC'S AND
BARRETT, individually, BARRETT ) COASTAL FOUNDATION, INC.'S MOTIONS
INVESTMENT PROPERTIES, LLC, ) TO DISMISS '
WOODBURY PROPERTIES, INC., )
TALIAFERRO CORP., TALIAFERRO )
'CORP. d/b/a WOODBURY PROPERTIES, )
COASTAL FOUNDATION, INC,, )
HARBOUR HOMES, and JOHN DOES 1- )
10, ~ )
)
Defendants, )
)

TO: THE HONORABLE MARVIN H, DUKES, III
FACTUAL BACKGRQUND

Plaintiff owns the home located at 9 Whistling Swan Rd., Hilton Head Island, South
Carolina ("Subject Property"). As a result of the of the Subject Property's interjor e#hibiﬁng
widespread cracks in dry wall and sheetrock, and certain doors becoming upable to open or shut,
plaintiff commissioned an'engineer to investigate the cause of the problems. Subsequent to the
engineer's investigation, plaintiff filed suit against all defendants who were involved in the
development and construction of the Subject Property.

Plaintiff has asserted Club Development, Inc., John Barrett and Barrett Investment .
Properties, LLC (hereinafter collectively "Club Development") acted as the developers for the
construction of the Subject Property and has alleged causes of actions against Club Development

of negligence/gross negligence, breach of the warranty of habitability, and breach of expressed
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and implied warranties. In response to plaintiffs Complaint, Club Development did not file an
Answer, but rather filed a Motion to Dismiss pursuant to Rule 12(b)(6), SCRCP, for failure to
.' state a cause of action for which relief may be granted,

Plaintiff has asserted Coastal Foundation, Inc. (hereinafter "Coastal") acted as a
subcontractor for the construction of the Subject Property, spemﬁcally mstallmg the foundahon
and piers, and has a]]egcd causes of actions against Coastal of negligence/gross negligence,
breach of implied warranty of workmanship, and breach of expressed and implied warranties.
Coastel has filed a motion to dismiss pursuant to Rule 12(b)(6), SCRCP, for failure to state a

cause of action for which relief may be granted

12(b)(6) MOTION TO DISMISS GENERALLY AND CONTROLLING LAW

South Carolina Rules of Civil Procedure rule 12(b)(6) states, in part, that "Every defense,
in law or fact, to a cause of action in any pleading, whether a claim, counterclaim, cross-claim, ar
‘third-party claim, shall be asserted in the responsive pleading the'reto' ifone is réquired, except
that the following defenses may at the option of the pleader be made by motion: .., (6) failure to
state facts sufficient to constitute a cause of action... A motion making any of these defenses
shall be made before pleading if a firther pleading is permitted..." South Carolina case law ig
controlling that "A ruling on a 12(b)(6) motion to dismiss [for failure to state a claim] must bs
based solely upon allegations set forth on the face of the complaint." Toussaint v, Ham, 292 §,C,
415,357 8.E.2d 8 (1987).

Rule 12(b)(6), SCRCP, goes on to state "If, on a motion asserting the defense numbered
(6) to dismiss for failure of the pleading to state facts sufficient to constitute a cause of action,
malters outside the pleading are presénted to and not excluded by the Court, the motion shall be

treated as one for summeary judgment and disposed of as provided in Rue 56, and all parties shall
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be given reasonable opportunity to present all material made pertinent to such a motion by Rule
56." |

Rule 56(c) of the South Carolina Rules of Civil Procedure provides for judgment as a
matter of law where “there is no genuine issue as to any matérial fact.” A motion for surnmary
Jjudgment “shall be rendered forthwith if the pléadings, depositions, answers_to inter’rogﬁton’es
and admissions on ﬁle; together with the affidavits, if any, show that there is no genuﬁ:e issue as
to any xﬁaterial fact and that the moving party is entitled to a judgrnent as a matter of law,”
S.C.R.CP. 56 (c) At the summary judgment stage of the proceedings, it is only necessary for
the nonmoving party to submit a scintilla of evidence warranting determination by a jury for

summary judgment to be denied. Hill v, York County Sheriff’s Office Department, 313 S.C, 303,
308 (Ct.App. 1993)

LBY THE FACE OF THIL COMPLAINT A MOTION TO DISMISS FAILS °

Paragraph 18 of the complaint alleges as follows: "On Aﬁgust 26, 2004 substantial
completion of construction of the Subject Property was reached.” On Angust 26, 2004, S.C.
Code Section 15-3-640 read, in part, "no actions to recaver damages based upon or arising out of
the defective or unsafe condition of an improvement to real property may be brought more thag
thirteen years after substantial completion of such an improvement..." See 8.C. Code § 15-3-640
(1986). 8.C. Code Section 15-3-640 mandates a thirteen year statute of repose for the allegations

alleged in the complaint, See Exhibit 1, S.C. § 15-3-640 (1986). By the allegations of the

complaint the statute of repose began to run on August 26, 2004, and, therefore, plaintiff's
complaint had to be filed prior to August 26, 2017 in order for it not to be barred by the statute of
repose. Plaintiff's complaint was filed on April 7, 2014, more than three Years prior to the

expiration of the statute of repose. By the face of the complaint, plaintiffis complaint was filed
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within the prescribed 13-year statute of repose, and, therefore, Club Development's and Coastal's

motion to dismiss fails. See Toussaint v, Ham, 292 8.C. 415,357S.E.2d 8 (1987).

II. IF THE COURT ACCEPTS THE CERTIFICATE OF OCCUPANY AS EVIDENCE, A
MOTION FOR SUMMARY JUDGMENT FAILS

Club Development and Coastal have sought to introduce into evident the purported .
Certificate of Occuuancy for the Subject Prupéfty, which lists a date of 'Substantial Complenon '
of August 26, 2004 which converts this motion to one for Summary Judgment, See Exhibit 2
Certificate of Occupancy. The Certificate of Occupancy should not be introduced into evidence
because no building code official has authenticated the same. However, if the Court accepts the
Certificate of Occupancy into evidence, Club Development's and Coastal's motion to dismiss still
fails,

Because the date of substanual completion for the Subject Property was August 26, 2004,
the introduction of the Certlﬁcate of Occupancy defeats dismissal of'the Complaint pursuant to
Summary Judgment, on the grounds that the applicable statute of repose began to run op August
26, 2004, when the 13-year statute of Tepose was in effect, and, as such, plaintiff filed his
complaint well within the time limitations allowed by the statute.

As stated above, the 13-year statute of repose was in effect on Angust 26, 2004, when
substantial coinp]etion was reached on the Subject Property. 8.C. Code §15-3-640 was amended
on July 1, 2005 to change the statute of repose from 13-years to 8-years, 2005 Act No.27,§2
became effective on July 1, 2005, See Exhibit 3, S.C. Code §15-3-640 (2005). The statute in
effect at the time the Subject Property was substantially completed states that no actions to
recover damages based upon or arising out of the defective or unsafe condition of an |

improvement to real property may be brought more than thirteen years after substantial
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completion of such an improvement..." See 8.C. Code § 15-3-640 (1986). The new 8-year
sfatute of repose contains the samé language as the 13-year statute as to when the stétute of
repose begins to accrue, stating that "no actions to recover damages based upon or an‘singA out of
the défecﬁve or unsafe condition of an improvement to real propefty may be brought more than
“eight years aﬁer substantial campIetzan of the Jmprovernent " See S.C. Code Ann, §15-3-640.
-~ (1976). The new statute adds a provision that "a certificate of occupancy...shall constitute pfoof
of substantial completion of the improvement under the pravisions of Section 15-3-630,.." See
1d. The new statute went into effect on July 1, 2005, almost one-year after substantial completion
of the Subjgct Property. | ‘ | | '

"Substantial Completion" of the Subject Property is the controlling date as to when the
statute of repose begins to run. On August 26, 2004 substantial completion was reached on the
Subject Property, and the statute in effect at that time wes the 13-year statute, meaning that
plaintiff had mm] Augnst 26 2017 to file the subject lawsult. When the new 8-~year statute was
enacted the statute of repose had already been running for claims related to construction on the
Subject Property for almost a year. There is no evidence on the record to suggest that the
Certificate of Occupancy was not issued on Angust 26, 2004, vlish’ng a date of substantial
completion, but not listing a date for "CO" issuance, : _

“Substantial completion” is defined in §.C.Code Ann, § 15-3-630 (1976) as “that degree
of completion of a project, improvement, or a specified area or porticn thereof .., upon
attainment of which the owner can use the same for the purpose for which it was intended.,.»
South Carolina common l;aw holds tﬁat the statute of repose begins to run when substantial

completion of the work is achieved, not when a certificate of occupaﬁcy is issued. See Ocean

Winds Corp. of Johns Island v. Lane, 347 S.C. 416 (2001).
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“[S]tatutes of repose are based upon considerations of the economic best interests of the
public as 2 whole and are substantive grants of immunity based upon a legislative balance of the
respective rights of potential plaintiffs and defendants struck by determining a time limit beyond

‘wh.xch linbility no longer exists.” See Langley v. Pxerce 313 S.C. 401. 403, 438 S.E.2d 242 243

(1593) (“A statute of Tepose comstitutes a substantive dcﬁmnon of rights rather than a procedural
| limitation prowded by a statute of limitation. ™). The cardinal rule of statutory consh'uchon 15 that
legislative intent prevails. Statutory provisions should be given a reasonable and practical
construction consistent with the purpose and policy expressed in the statute, _See Ocean Winds
Corp. of Johns Island v. Lane, et al, 347 S.C. 416, quoting Folk v. Thomas, 344 8.C. 77, 81. 543
8.E.2d 556, 558 (2001). It is well settled, bowever, “that statutes should be so construed that no

word, clause, sentence, provisicn or pert shall be rendered surplusage, or superfluous,” Abraham

v. Palmetto Unified School District No. 1, 343 S.C. 36, 538 S.E.2d 656, 662 (Ct. App. 2000),
citing Matter of Decker, 322 S.C. 215, 471 S.E.2d 462, 463 (1995),

The two statutes at issue in this case contain reflective language as to when the statute of
repose begins to accrue, specifically upon substantial completion to the improvement to real
property, Case law on the subject hblds that substantial completion is the triggering event, not
the issuance of the Certificate of Occupancy. The only evidence in the record indicates that
Substantial Completion of the Subject Property was reached on August 26, 2004, which is when
the 13-year statute of repose was in effect. Club Development's and Coastal's assertion that the
Certificate of Occupancy controls which statute of Tepose applies is contrary to the clear,
reasonable and practical construction of the 13-year statute of repose, which was in effect when
the Subject Property reached substantial cq;pplcﬁon. To c]axm otherwise would result inthe»l3-

year statute of repose being in effect from Aungust 26, 2004 until June 30, 2005, and, then, on
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July 1, 2005, the 13-year statute of repose being reduced to 8-years, presumably, as Club
Development and Coastal have argued, aiso beginning to run on August 26, 2004. This result
would be in violation of reasonable and practical construction of the 13-year statute of Tepose, as
is required for statutory r:onstruction in South Carolina,

Furthermore much more than a mere scintilla of evidence is before the Court, which
- prevents the grantmg of Summary .Tudgment The Certificate of Occupancy in evxdence has at |
least four dates on it, and one date left blank, At the top, right-hand corner, in bo]¢ the
"Substantial Completion" date of August 26, 2004 is listed. To the right of the Substantial
Completion date, a "Date CO Issued" is listed ag July 20, 2005. To the right of the Date CO
Issued is listed a "Date Final Issued", which is Jeft blank. In the middle of the Certificate of
Occupancy there is an "Entry” date of June 30, 2003, and below that there is a second "Enu'y"
date of August 25, 2003.  When this Certificate of Occupancy document Was prepared is a
question of fact. Why Substantral Completion occurred on August 26, 2004, and the CO wag
issued is a question of fact. However, thera is no question, that on the face of the evidence before
the Court, Substantial Completion ocourred gp August 26, 2004, when the 13-year statute of
repose was in effect, which would bar claims made by this plaintiff after August 26, 2017, As
stated above, to hold contrary that the 13-year statute of reposé applies to this cause of actipn
would be in stark contrast to rules of statutory construction and public policy, and wauld result in
an outcome unfair to plaintiff,
. CLUB DEVELOPMENT AND COASTAI, ARE IN VIOLATION OF BOTH THE 13-
m%

JUDGMENT FAILS

8.C. Code Section 15-3-640 that was in effect at the time snbstantial completion was

reached on the Subject Property, states in part "[a]ny building permit for the construction of an
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improvement to real property shall contain in bold type notice to the owner or possessor of the
property of his rights under this section to contract for a Euarantee of the structure being free
from defective or unsafe conditions beyond the thirteen years after substantial completion of the
improvement," The building permit for the consu'ucnon of the Subject Property contains no such
: nonce in bold type or otherwise, to tbe owner of his nghts under section 15-3-640 1o contract for
a guarantee of the structure bemg free from defective or unsafe condltxons beyond the thirteen
years after substantial compleuon of the improvement, See Exhibit 4, Building Permit, When
8.C. Code Section 15-3-640 was amended on July 1, 2005 the precise language was included
into the statute, however, the word "shall contain” was replaced with "“musy éontain."

Assuming, arguendo, that the 2005, 8-year statute of repose applies to plaintiffs
complaint, which it does not due to substantial completion being ieached on August 26, 2004,
Club Development and Cosstal are in violation of the statute of repose. Because Club
Development and Coasml did not prov:de notice to the owner of his rights under the statute, and
of his rights to contract for a guarantee of the property being free of constructive defects for

longer than 8-years, neither defendant can assert the statute ofrepose as a defense in this action

because they have violated the statute,

1V. CLUD DEVEL.OPMENT AND COASTAL CANNOT ASSERT THE STATUTE OF
REPOSE AS A DEFENSE BECAUSE OF S.C. CODE ANN. § 15-3-670
8.C. Code Ann, § 15-3-670 states:

" (A) ... The limitations provided by Sections 15-3-640 through 15-3-660 are not
available asa defense to a person guilty of frand, gross negligence, or recklessness ; n
providing components in furnishing materials, in developing real property, in performing
or furnishing the design, plans, specification,surveying, planning, supervision, testing or
observation of construction, construction of, or land surveying, in connection with such
an improvement, or to a person who conceals any such cause of action.
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+.(C) The limitation provided by Section 15-3-640 may not be asserted as a

defense to an action for personal injury, including a personal injury resulting in -
death, or property damage which is:

(1) by iis nature not discoverable in the exercise of reésonable diligence at
the time of its oceurrence; and ' '

(2) the result of ingestion of or exposu:é to some toxic or ham;ful or injury
producing substance, element, or particle, including radiation, over a
peﬁod of time as opposed to resulting from a sudden and fortuitous
trauma,”

Plaintiff has asserted allegations against Club Development and Coastal of gross

- megligence for all of his causes of action. See Plaintiff's Complaint. Because plaintiff has
asserted gross negligence against both defendants, each may not assert either the 13-year or 8-
year statute of repose as a defense to this action,

Plaintiff's claims are related to damage to his property. In plaiﬁﬁff‘s complaint, he
specifically avers in paragraph 20, that " Due to the design and.construction deficiencies,
continuous and repeated exposure to harmfial conditions beginning from the date of Substantial
completion, including structural faiture, resulting in physical and consequential damages,
inclnding, but not limited to, failure of the exterior cladding, deterioration of the interior, and the
creation of life safety hazards,” Such construction deficiencies, plaintiff alleges, caﬁsed harm to
his house beginning at substantial completion on August 26, 2004, and continuing until his
discovery in 2014. By the nature of the property damage, it was not discoverable in the exercise
of reasonable diligence at the time of its occurrence, The alleged damage was not discoverable

until it manifested itself through cracks and inoperable doors, See Exhibit 5, March 28,2014
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Addiﬁonaily, the property damage, it is alleged, is the result of exposure to harmful and
injury producing substances and elements over a period of time as opposed to resu]tmg froma
sudden and fortuitous trauma. See Exhibit 5. Spec1ﬁcally, due to the defecnve construction of the _
| Subject Property and its exposure to the elements of water, wind, ice, and dlrt, the Subject

Property's damage could not be discovered at the time of substantial complehon, but, rather,
occurred overa penod of time. Because of these allegations, S C. Code Ann § 15-3- 670
specifically paragraphs (C©)(1)(2), prohibits defendants from asserting the statute of IEpose as a
defense o this action. Therefore, Club Development's and Coastal's motions to dismiss fail,
CONCLUSION
For the reasons stated above Plaintiffs® clajms are not barred by the statuté of repose,
because based upon the allegations of the complaint and the date of substantia] completion, the
_ 13-year statute of reposa governs. Plaintiff filed his complamt within the 13-year statute of ‘
Tepose, and, therefore, Club Development's and Coastal's Motions to Dismiss must be denied,
Additionally, Club Development and Costal viglated the statute of repose by not Placing the
appropriate notices on the building permit, pursnant to the statute, and, therefore, each
defendants' Motion to Dismiss must be denied. Fmthcrmore, Club Development and Coastal, it
is alleged, were grossly negligent in their respective roles in the construction of the Subject
Property, and, therefore, 8.C. Code Ann. § 15-3-670 prevents each defendant from asserting the
statute of repose as a defense, which defeats Club Development's and Coastal's Motions to
Dismiss. Lastly, the nature of damages alleged in the complaint were undiscoverable through the

exercise'of due diligence, the damapges are to property, and the damages are the result of

continued exposure to harmfil or injury producing substances, elements, and particles, which

3¢
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bars these defendants from asserting the statute of repose as a defense, and, therefore, Club

Development's and Coastal's Motions to Dismiss must be denied,

Aupust 21, 2014 _
Hilton Head Island, South Carolina
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Respectfilly submitted,
MULLEN WYLIE, LLC

T res™/ e S
Andrew I, Toney ]
Post Office Box 5969
Hilton Head Island, SC 29938
(843) 785-6969
(843) 785-6711 (Fax)
dtone ullenwylie.com
Attorney for the Plaintify
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() in action to recover damages for breach of a contract to construct
cpair an improvement to real property;

@)ran action to recover damages for the negligent construction or
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3 20 action to recover damages for personal injury, death, or
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i 1¢d on account of an action described in this subdivision;
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i§:section; }

frﬂj an action brought against any current or prior owner of the rea]

\Operty or improvement, or against any other person baving a current
Eprior interest in the real property or improvement;
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§ 15-3-640 vaxi. ReMEDIES AnD Procepures

of construction, or canstruction of an improvement g real property, or
2 Tepair to an improvement to rea] Property. ,
This section describes an outside limitation of thirteen years after the

substantial completion of the improvement, within which normal statutes
of limitations continue to run. .

section, Nothing in this section shall prohibit any person from entering

into any contractual agreement prior to the substantia) completion of the -

improvement which extends any guarantee of a structure or component
being free from defective or unsafe conditions beyond thirteen years after
substantial completion of the improvement or component,

HISTORY: 1968 Code § 10-152; 1970 (56) 2397; 1986.Act No. 412, § 1.,
Cross References

Construction of this section so a3 to extend the period or perlods provided by
the Jaws of South Carolina, see § 15-3-660, .

Circumstances in which the limitation Provided'by this section Is not availabe as
a defense, see § 15-8-670, . .

Construction of this section 50 as o create new causes of action or to bar causes
of action existing on May 12, 1986, see § 15-8-58p,

Department of Consumer Affairs generally, see §§ 87-6-501 et seq.

chitects generally, see §§ 40-3-10 et seq,
Engineers and Jand Burveyors, see §§ 40-29-10 ot seq,
Contractors, see §§ 40-11-10 ot seq, R

Library References . :
Westlaw Key Number Search; 241ks2, .
Limitation of Actions €89,

C.J.S. Limitations of Actions § 71,

Resenrch References .

ALR Library . o

2002 ALR 5th 21, Validity, As To Claim Alleging Design Or Building Defects, Of
Statute Imposing Time Limitations Upon Action Against Architect, Engineer, Or
Builder For Injury Or Death Arising Out OF Defective Or Unsafe Condition Of
Improvement To Real Property,

Encyclopeding

8.G. Jur, Appeal and Error § 71, The Four Baslc Requirements,
S.G. Jur, Architects and Engineers § 33, Generally,
8.G. Jur, Archhtects and Engineers VII Ref, Divisional References.
5.C. Jur. Contribution § 5, Generally,
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§ 15-3-600. Action for other relief.

Notes of Decisions

1. In generul of limiation, but a notice requirement and,
Ten-year default siatute of limitations applied ~ consequently, there was no statute of limitations

1o workers' compensatlon insurers' claims for  in the Act that applied to daims for raimburse. .

reimbursement from Second Injury Fund for ment. Transpormtion Ins. Co, and Flagstar
benefits paid to employees for their work-relate Corp. v, South Caralina Second Injury Fund
ed injurics; seventy-eight week provision gov-  (S.C. 2010) 389 S.C. 422, 699 S.E.9d GB7, re-
erning reimbursement from second Injury fund  hearing denled.  Workers' Compensation ¢=
in Workers’ Compensation Act was not 2 statute 1030.1(5}

§ 15-3-640, Actions based upon defective or nnsafe condition of improve-
ment to real property; right to contract for puarantee of structure for
exlended period,

No actions to recover ‘damages based upon or arising out of the defective or
unsafe condition of an improvement to real property ‘may be brought more than

eight years after substantial completion of the improvement. For purposes of this -

section, an action based upon or arising out of the defective or unsafe condition of
an improvement to real property includes:
(1) an action to recover damages for breach of 2 contract o construct or repair
an improvement to real property; .
(2) an action to recaver damages for the negligent construction or repair of an
improvement to real property; " o
(3).an action to recover damages for personal Injury, death, or damage to
_ property;
" (4) an acton to recover damages for economic or monetary Joss;
(B) “aiy action in"céntract or in tort or otherwise;

(6) an action for contribution or indemnification for damages sustained on
account of an action described in this section; S

(7) an action against a surety or guarantor of a de’fendant described in this
section; ' ’ . v

(8) an action brought against any current or prior owner of the real property
or improvement, or against any other perdon having a current or prioy interestin
the real property or improvement; :

(9) an action against owners or manufacturers of con;ponents, or against any
pevson furnishing materials, or against any persen who develops real property, or
who performs or furtishes the design, plans, specificitions, surveying, planning,
supervision, testing, or observation of construction, or construction of an im-
provement to real property, or a repair to an improvement to real property.

This section describes an outside limitation of eight years after the substantial

completion of the improvement; within which normal statutes of linjitations contin-

ue to Tun. . .

- A-building permit: for the constructiori of an.improvement to real property must
contain in bold type notice to the bwner or possessor. of the property of his rights
under this section to contract for n guarantee of the structure belng free from
defective or unsafe conditions beyond eight years after substantial completion of the
improvement. The Department of Consumer Affirs shall publish in conspicuous
places the right of an owner or possessor to contract for extended liability under
14
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LoaraTion or Crvi AcTIONS

§ 15-3-640

this section. Nothing in this section probibits a person Fom entering into a
contractual agreement prior to the substantia] completion of the improvement
which extends any guarantee of a structure or camponent being free from defective
or unsale conditions beyond eight years after substantial completion of the improve-

ment or component.

For any improvement to real property, a certificate of occupancy issued by a
county or municipality, in the case of new construction or completion of 3 fing
inspection by the responsible building offidal ‘in the case of impravements to
existing improvements, shall constitute proof of substantial completion of the
improvement under the provisions of Section 15-3-630, unless the contractor and
owner, by wﬁtgen agreement, establish a different date of substantial completion,

HISTORY: 1962 Code § 10-152; 1970 {5G) 2397; 1986 Act No. 412, § 1; 2005 Acy No.27, 8§ 2,

eff July 1, 2005.

Lditor's Note o
2005 Act No. 27, § 16(2), provides us follows:

“Section 2 [amending this section] takes effeet on July 1, 2005, and applies to impravemenrs to

veal property for which certificates of occupancy

are issued by a county or munlcipallty or

completion of a final inspection by the respansible Iocal building official after the effective date;[.}

Effect of Amendment

The 2005 amendment substituted “elght years” for “thirteen years" in the first three undesip.
nated paragraphs and made nonsubstntve language changes; at the end of ltem {6), substitured
"section” for “subdivislan”; and odded the Tourth ‘undesignated paragraph relating 10 a certifente
of occupancy as proof of substantial completion ofan {mprovement project.

‘Rescarch Referonces

ALR Library '

5 ALR Gth 48, Validlty, us ta Glalm Alleging Deslgn or Building Defects, of Statute T oslng
Time Limitations Upon Action Against Architect, Engineer, or Builder for Injury or Death Xﬂs

Out of.Defective or Unsafe Condition of...

% .

ing

17 ALR 6th 1, Contribudon Between Joint Tortfeasors ns Affected by Settlement With Injured

Party by One or More Tortfeasors,

122 ALR 5th 1, What Constitutes “Improvement to Real Property” for Purposes of Statute of

Repose or Smtute of Limitations,
_Encyclopedins
S5.C. Jur. Actlon § 38, Commencement.

S5.C. Jur. Limitation of Actions § 38, Actions Rala

Treatises and Praetice Alds

Defects,

Notes of Decisions

Limitatlon of netions 5

—————

2. In gencrml

Under South Carolina law, as predicted by
the district court, incline conveyor system used
In eotton baling operation was not permanent
Improvement to real property within meaning
of smtute of repose, even though incline con-
veyor was halted down and hardwired to flli-
ty’s electrical system, where system was capable
of belng maved and had actually been disassein..
bled and moved to new lomtion, System was nat
specifically integrated inio building’s construc.
tion, incline conveyor and related equipment
could be installed and function properly in any
number of Industrial bulldings, and disassembly
or mavement of equipment was not peculiar or
abnormal occurrence, Epin v. Continenml

ADAAIcS 0 22000 2on 3 v

ting 1o Property.

Bruner and d’F.’nnnor on Construction Law App I, 50 State Swatutory Survey-Constryction

Conveyor & Equipn:wnt Ca, Inc, 2008, 574
I.Supp.2d 709. " Products Liability = 305

8. Actions for contribuiion

One-year smtute of limbatlons for setiling
tortfeasor to bring contributlon actlon was not
in Irreconcilable conflice whh and, therefore,
did not Impliedly repeal thirteen-year stante of
repose 14 bring an action for contribution bnsed
upen or arlsing out of the defectve or unsafe
condition of an improvement 10 real'prapen:y;
thug, the smtute of repose barred property own-

_er's contribution claim against contractor more

than thirteen years alter completion, but Jess
than one year afier settlement of tort claim,
Capco of Summerville, Inc, v. J:H. Gayle Const,
Co., Inc. {S.C. 2006) 368 5.C. 137, 628 5.E9d
38. Contribudon &= 9(3) Limiation OF Ac
tions €= 49(6)
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Theodore Padgets, ®E, PC

Consulting Enginecr email: theodorepadgett @ oL, com
48635 Highlander Lane ' 843-860-1307
www.theodorepadgettpe. com Holbywood; SC 29449 843-765-7710

March 28, 2014

Mr. Jerry France

France Media, Inc.

3500 Piedmont Road, Suite 415
Atlanta, GA 30305 I

‘Re: 9 Whistling Swan, Hilton Head Island, SC
Mr. France:

Asrequested, I hays performed a limited inspection of the aboye property. The puxposé

of my visit was to determine the cause of the numerous flogr deflections and interinr wall
cracks,

The structure is a 2-story, split level dwelling. Foundations consist of masonry piers and
wells supported by shaliow concrete footings. The framing system for the 1% floor and
presumably the 2@ ig g manufactured wood joist system. The remainder of the building is
timer frame typical of residential construction. The exterior finish js a combination of
tabby shell sticco and horizontal siding.

Visual inspection of the interior of the houss indicated dish shaped floors in the Study
and Kitchen areas, There were cracks in the sheetrock at numerous locations. Separationg
a

in the crown molding were also observed, The sheetrock fissure adjacent to the 1% floor
Laundry Room is shown beJow,




The floor deformities and the wall cracks are a result of the deflection of the floor joists,
In the figure below, the Laundry Room crack is delineated along with the joist span and
deflected shape.
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The 1* floor joists are an “7* shaped wooden, manufactured jojst Product with an overa]j
depth of 11-7/8”, These members are spaced at 19.2" which corresponds to 5 spaces oyer
the 8 foot width of the Plywood floor sheathing, By my caleulations, the Joists are
properly sized for open floor areag, However, there are numeroug interior walls that are
situated paralle] to the floor joists, The additiona] weight of the parajle] walls has caused
the deformities noted, Thig is also true fqr the large Kitchen island which ig situated at the

- @pproximate joist mid-span.

Inspection of the crawlspace revealed that the ends of the multiple 2x12 wood pirde

; 6 I t | rs had
cmsh?d at tl'{e supports. This is due to insufficient the bearing surface providefT his
crushing is limjted to approximately ¥4, According to my calculations, the 2x12 girders
are sufficient in size,

Mr. France
Maurch 28, 2014 PngeZ»



It is common in the residential buildin g industry to use manufactured joists throughout a
house and it is likely that the same or similarly sized joists were used on the 2™ floor
here. This could be verified either by reference to the manufacturer’s placement drawings
or through investigation by destructive means. There is little question, however, that the
floor and wall deformities observed on the 2™ floor are related to floor framing issues.

In terms of repair to the 1% flaar, the inadequate bearing condition cited may be overcome
by fully grouting the top cells of the masonry piers and then installing a full length’
pressure treated wood 2x8 plate, Additional horizontal support for the parallel walls can
be obtained by the installation of multiple beams of laminated veneer lumber (LVL). 1t s
possible to level the Study and Kitchen floor by installing jack piers similar to J57 by
Simpson (see below).
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While it is clear that thers are framing issues with the 2™ floor, there is insufficient
information to develop a repair plan, It js not recommended to proceed with 1% floor
repairs independent of the 2™ floor needs,

1 appreciate the opportunity to be of servica and stand ready to assist further,
Best Regards,

Theodore Padgett, PE, PC

{ } Digitally signed by
Th eOd é! Theodore Padgett

3 DN: cn=Theodore
r e g '*:,_gadgett, 0, oy,

& email=theodorepad

. o QettBag):Eom, c=Us

P d d ;Ett Date: 2014i04,071
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Theodore Padgett, BE, PC

Consulting Engineer email: theodorepadgett @aoL, com
48635 Highlander Lane 843-860-1307
www.theodorepadgettpe.com Hollywood, SC 29449 843-769-7710
March 28, 2014
Mr, Jerry France
France Media, Inc.
3500 Piedmont Road, Suite 415
Atlanta, GA 30305 :

Re: 9 Whistling Swan, Hilton Head Island, SC
Mr. France:

As requested, I have performed a limited inspection of the above property. The purpose
of my visit was to determine the cause of the numerous floor deflections and interior wall
cracks.

The structure is a 2-story, split level dwelling. Foundations consist of masonry piers and
walls supported by shallow concrete footings. The framing system for the 1 floor and
presumably the 2™ is a manufactured wood joist system. The remainder of the building is
timer frame typical of residential construction, The exterior finish is a combination of
tabby shell stucco and horizontal siding,

Visual inspection of the interior of the house indicated dish shaped floors in the Study
and Kitchen areas. There were cracks in the sheetrock at numerous locations, Separations
in the crown molding were also observed. The sheetrock fissure adjacent to the 1% floor
Laundry Room is shown below.




The floor deformities and the wall cracks are a result of the deflection of the floor joists.
In the figure below, the Laundry Room crack is delineated along with the joist span and
deflected shape.
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The 1* floor joists are an “I” shaped wooden, manufactured joist product with an overall
depth of 11-7/8”, These members are spaced at 19.2” which corresponds to 5 spaces over
the 8 foot width of the plywood floor sheathing. By my calculations, the joists are
properly sized for open floor areas. However, there are numerous interior walls that are
situated parallel to the floor joists. The additional weight of the parallel walls has caused
the deformities noted. This is also true for the large Kitchen island which js situated at the
approximate joist mid-span.

Inspection of the crawlspace revealed that the ends of the multiple 2x12 wood girders had
crushed at the supports. This is due to insufficient the bearing surface provided. This
crushing is limited to approximately %, According to my calculations, the 2x12 girders

are sufficient in size,
Mr. France 5 5 Page2
March 28, 2014



It is common in the residential building industry to use manufactured joists throughout a
house and it is likely that the same or similarly sized joists were nsed on the 2" floor
here. This could be verified either by reference to the manufacturer’s placement drawings
or through investigation by destructive means. There is little question, however, that the
floor and wall deformities observed on the 2™ floor are related to floor framing issues.
In terms of repair to the 1% floor, the inadequate bearing condition cited may be overcome
by fully grouting the top cells of the masonry piers and then installing a firll length
pressure treated wood 2x8 plate. Additional horizontal support for the parallel walls can
- be obtained by the installation of multiple beams of laminated veneer lumber (LVL), It is
possible to level the Study and Kitchen floor by installing jack piers similar to J57 by
Simpson (see below). -
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While it is clear that there are framing issues with the 2™ floor, there is insufficient
information to develop a repair plan. It is not recommended to proceed with 1% floor
repairs independent of the 2™ flpor needs,

I appreciate the opportunity to be of service and stand ready to assist further,

Best Regards,
Theoclgie: Eiffeﬁ, PE, Pcm“m T Digitally signed by
-t CARO‘,”Q?’ gt CARQ’;::*. e O Theodore Padgett
;7 sy r 9 ’ DN: cn=Theodore
: r e :Padgett, o, ou,
-y email=theodorepad
% i ~—=gett@aol.com, c=Us
***'::ap ey wusiD ‘,‘..**** P d . Date: 201 4040]
ol FPPE a ; _e tt 06:50201 -04,00,
Mr. France
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT -
)

COUNTY OF BEAUFORT C.A. No, 2014-CP-07-829

JERROLD FRANCE, )
. )
Plaintiff, ) o -
) AFFIDAVIT OF THEODORE PADGETT, p p
VS. )
) o
)

- CLUB DEVELOPMENT, INC,, JOENT. 3 N
- 'BARRETT, individually, BARRETT '

- INVESTMENT PROPERTIES, LLC,

)
)
WOODBURY PROPERTIES, INC, )
TALIAFERRO CORP,, TALIAFERRO )
CORP. d/b/a WOODBURY PROPERTIES, )
COASTAL FOUNDATION, INC,, )
HARBOUR HOMES, and JOHN DOES 1. )
)

)

)

£

been qualified ag an expert in state and federa] courts;

3. lamregularly engaged to conduct forensje investigations, the investigation and analysis
of building failureg,

4. Ihave inspected the property owned by Jerrold France, located at 9 Whistling Swan,
Hilton Head Island, South Carolina, as a regujt of the numeroug floor deflections and

5F

interior wall cracks.



7. Inmy opinion the discovery ofthe improper floor Jjoist assembly and design would not
have been discoverable by Mr. France due to the hidden condition of the assembly behing
the building cladding and interiar sheet rock and drywall,

elements, such as wind, water, and temperature, resulting in Property damage to Mr,

France's home,

FURTHER AFFIANT SAYETH NAU

heodore G. Py

SWORN to and subscribed before me thig
S M day of September, 2014

%WY%U}?UC FOR SOUTH CAROLINA
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

R ECEIVE])

Marvin H, Dukes, I11, Special Circuit Court Judge DEC 21 2015
_ SC Court of Appeals
Case No. 2015001523 S
JERROLD FRANCE.................. Appellant,
Y.

PROOF OF SERVICE

| This is to certify that T have on this 30th day of November, 2015 delivered a true and
correct copy of the Record on Appeal in the above captioned case by depositing a copy of
the same in the United States Mail with correct postage fo ensure delivery to;

John M. Tatum, IIT, Esq.

Kevin E. Dukes, Esq.

HARVEY & BATTEY, P.A.

P.O. Drawer 1107

Beaufort, SC 29901

(843) 524-3109

Attorney for Club Development, Inc., John 1, Barrett, and Barrett Investment Properties,
LLC '



e~

Andrew . Toney,\SC Rar 73 03
Mullen Wylie, LLC '
PO Box 5969

Hilton Head Island, SC 29938
(843)785-6969

Attorney for Appgllant



