THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

Case No. 2011-CP-22-00342
Appellate Case No. 2015-002484

TD Bank, N.A., Successor by merger to Carolina First
Bank, N.A., oottt ste e saeeeni e e e aae e Respondent,

V.

Sunil v. Lalla and Sharon W. Lalla, .....cccccoeviicieinirnnnnnne, Appellants.

OPPOSITION TO APPELLANTS’ MOTION AND AMENDED MOTION TO EXTEND
TIME TO FILE APPELLANTS’ INITIAL BRIEF AND DESIGNATION OF MATTER

Pursuant to Rule 240(e) of the South Carolina Appellate Court Rules, Respondent TD
Bank, N.A., Successor by merger to Carolina First Bank, N.A. (hereinafter “TD Bank™), hereby
opposes the Motion and Amended Motion to Extend Time to File Appellants’ Initial Brief and
Designation of Matter filed by Appellants Sunil V. Lalla and Sharon W. Lalla (“Appellants™).
TD Bank incorporates its Motion to Dismiss filed January 7, 2016, and all arguments set forth
therein. A copy of the Motion to Dismiss is attached hereto as Exhibit A and is incorporated
herein by reference. |

In short, Appellants failed to comply with Rule 208 of the Appellate Court Rules by
failing to tiﬁely file their Initial Brief, which was due on December 29, 2015—three weeks

before Appellants filed the instant Motion to Extend on January 19, 2016. Accordingly,



dismissal of Appellants’ appeal is required under the Rules. See Rule 208(a)(4), SCACR (“Upon
the failure of the appellant to file and serve his brief within the time prescribed, the clerk of the
appellate court shall sign an order dismissing the appeal . . . 7). Appellants’ counsel’s “confusion
as to the applicable deadlines” is insufficient cause to prevent dismissal of this appeal. See Rule
260(a), SCACR (After dismissal for failure to timely file an initial brief, “[a] case shall not be
reinstated except by leave of the court, upon good cause shown . . . ).

For the foregoing reasons, TD Bank respectfully requests that the Court deny Appellants’

Motion and Amended Motion to Extend and dismiss this appeal.

NELSON MULLINS RILEY & SCARBOROUGH LLP

py: 040 € Aullia o
Thomas William McGee, 111, SC Bar No. 11317
E-Mail: billy.mcgee@nelsonmullins.com
A. Mattison Bogan, SC Bar No. 72629
E-Mail: matt.bogan@nelsonmullins.com
Tara C. Sullivan, SC Bar No. 79806
E-Mail: tara.sullivan@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Respondent TD Bank, N.A., Successor by
merger to Carolina First Bank, N.A.

Columbia, South Carolina

January 25 , 2016.



. Exhibit A




THE STATE OF SOUTH CAROLINA 7 59 g0 st g
. - In The Couit of Appeals RE@EEVE

JAN 07 2015
APPEAL FROM GEORGETOWN CO N B
i FCRourt of Com(r}n; Pleas ¢ pNTY SC Court of App%a}s

‘The Honerable Joe M. Crosby, Master-in-Equity

Case No. 2011-CP-22-00342
Appellate Case No. 2015-002484 -

~ TD Bank, N:A., Successor by merger to Catolina First
Bank, N.A., ocvveeeernnes eeriisssnieEeaEee i eseraess SR Respondent,

Sunil v. Lalla and Sharon W. Lalla, ...ccveevererereirensiveesesens " Appellants.

MOTION TO DISMISS

‘Pursuant to Rule 240 of the South Carolina Appellate Court Rules, Respondent TD Bank,

N.A., Successor by merger to Carolina First Bank, N.A. (hereinafter “TD Bank”), hereby moves
to distniss the above-captioned appeal filed by Appellants Sunil V. Lalla and Shairon W. Lalla

" (“Appellants”). Appellants .'havé failed to comply with the QAppé]late Court Rules, specifically

Rule 208, by failing to file their Initial Briet.

Procedural Background and Analysis

~ On March 15; 2011, TD Bank commeticed the underlying action by filing and serving a
foreclosure complaint against Appellants due to Appellants’ failure to pay pursuant to the terms

of their Note and Mortgage: Appellants answered and asserted affirmative defenses to the

! The undersigned received the Court’s January 6, 2016, letter tegarding the transcript. There is
- no transcript. Appellants® brief shoild have been filed December 29, 2015. No brief was filed
- ahd no extension was sought The appeal should be dlsmlssed




foreclosure and éounterclaims. A final foreclosure hearing was held on December 10, 2012. By
order dated May 10, 2913, the- Master-in-Equity held thdt TD Bank was not entitled to the relief

sought in the complaiht.

TD Bank timely filed a Motion to Alter or Amend the May 10™ Order on June 7, 2013.

* On February 4, 2015, the trial court reversed and vacated its earlier decision and issued an Order

Granting TD Bank’s Motion to Alter or Amend and Foreclosure Judgment and Order of Sale
(“Foreclosure Order”) ruling in favor, in toto, for TD Bank. Appellants filed their Notice of

Appeal from the Foreclosure Order on February 17, 2015. The Appellate Case No. for that

appeal is 2015-000295. Briefing is now complete in that appeal, and it is ready for

consideration.

On June 23, 2015, TD Bank filed a Motion for Leases, Rents, and Appointment of
Receiver, seeking the appointmerit of a receiver to protect TD Bank’s interests in the property
and the rents derived thereﬁ'om _ciuring the pendency of the appeal. A hearing was held on this
Motion on September 14, 2015. Neither Appellants nor their. counsel attended the hearing.
There was no transcript made of the hearing. On November 12; 2015, the trial court entered its
Order Appointing Recéiver (“Receiver Order”). On November 24, 2015, TD Bank requested -
that Appellants comply with the requirements of the Receiver Order by noon on November 25,
2015. After Appellants failed to-respond, TD Bank filed a Motion for Appellants to Show Cause
Why They Have Refused to Comply with Court’s Order Appointing Receiver on Ndvember 25,
2015. Also on November 25, 2015,. Appellants filed ’;heir Notice of Appeal from the. Receiver
Order, which is the subject of this appeal bearing Appellate Case No. 2015-002484.

Pursuant to Rule 208(a)(1) of the Appellate Court Rules of South Carolina, Appellants’

Initial Brief-in this matter was required to be filed and served by Tuesday, December 29, 2015.




Howevet, to date, Appellants have failed to file or serve their Initial Brief or seek any extension

o do so. Accordingly, this appeal must be dismissed because Appellants failed to timely serve

and file their Initial Brief with this Court. Dismissal of Appellants’ api)eal is réquired under the
Rules. See Rule 208(a)(4), SCACR (“Upon the failure of the appellant to file and serve his brief

within the time prescribed, the clerk of the appellate court shall sign an order dismissing the

appeal . .. ”).

Conclusion
For the foregoing reasomns, TD Bank respectfully requests that the Court dismiss this

appeal.

- NELSON MULLINS RILEY & SCARBOROUGH LLP

oy-Jua ol

Thomas William McGee, III, SC Bar No. 11317
E-Mail: billy.mcgee@nelsonmuliins.com

A. Mattison Bogan, SC Bar No. 72629

E-Mail: matt.bogan@nelsonmullins.com

Tara C. Sullivan, SC Bar No. 79806

E-Mail: tara.sullivan@nelsonmullins.com

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Respondent TD Bank, N.A., Successor by
.merger to Carolina First Bank, N.A. .

Columbia, South Carolina

January I ., 2016.
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APPEAL FROM GEORGETOWN COUNTY
Court of Comriion Pleas
Honorable Joe M. Crosby, Master-in-Equity

Case No. 2011-CP-22-00342
Appellate Case No. 2015-002484

TD Bank, N. A successor by metger to Carolina First
Bank, NLA., oot  Respondent,

~ Sunil V. Lalla and Sharon W. Lalla, ...........coveernee... - Appellant.

PROOF OF SERVICE

1, the undersigned Administrative Assistant of the law offices of Nelson Mullins
Riley & Scarborough LLP, attorneys for TD Bank; N.A., successor by merger to
Carolina First Bank, N.A., do hereby certify that I have served all counsel in this action
with a copy of the pleading(s) hereinbelow specified by mailing a copy of the same by
United States Mail, postage prepaid, to the following address(es):

Pleadings: -
Motion to Dismiss

Counsel Served:
: S. Jahue Mooré, Esquite
Moore Taylor Law Firm
Post Office Box 5709 -
‘West Columbia, SC 29171

%(%)ﬂ VVicazhen

Yisa P. Whitehurst

W Administrative Assistant "
| A/ 7 , 2016

SG Court @rAppeal -
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| TD Bank, N.A., successor by merger to Carolina First
Bank, N.A., oot e e Respondent,

Sunil V. Lalla and Sharon W. Lalla, ....................... Appellant.

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins
Riley & Scarborough LLP, attorneys for TD Bank, N.A., successor by merger to
Carolina First Bank, N.A., do hereby certify that I have served all counsel in this action
with a copy of the pleading(s) hereinbelow specified by mailing a copy of the same by

. United States Mail, postage prepaid, to the following address(es):

Pleadings:
Opposition to Appellants’ Motion and Amended Motion to
Extend Time to File Appellants’ Initial Brief and
Designation of Matter

Counsel Served:
S. Jahue Moore, Esquire
Moore Taylor Law Firm
Post Office Box 5709
West Columbia, SC 29171

Kt { Wiz bt

Lisa P. Whitehurst

Administrative Assistant
MWW A5 2016 |
V4 v
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Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbia, SC 29201
Tel: 803.799.2000 Fax: 803.255.9079
www.nelsonmullins.com

January 25, 2016

The Honorable Jenny Abbott Kitchings
Clerk of Court

SC Court of Appeals

1220 Senate Street

Columbia, SC 29201

Tara C. Sullivan

Tel: 803.255.9591

Fax: 803.255.9079
tara.sullivan@nelsonmullins.com

RE: TD Bank, NA, Successor by merger to Carolina First Bank, N.A., Respondent

v. Sunil V. Lalla and Sharon W. Lalla, Appellants

Appellate Case No. 2015-002484
Our File No. 04387/01834

Dear Ms. Kitchings:

Enclosed please find the original and seven copies of Respondent’s Opposition to Appellants’
Motion and Amended Motion to Extend Time to File Appellants’ Initial Brief and Designation
of Matter in regard to the above-referenced matter. We would ask that you file the original and

return a clocked-in copy to us via our courier.

_ By copy of this letter to counsel of record, we are serving them with a copy.

Very truly yours,

o€ Anuan

Tara C. Sullivan

TCS:1pw
Enclosures
ce: S. Jahue Moore, Esquire

With offices in the District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee and West Virginia



